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PROGRESS OF THE LAW OF INCOME TAX IN THE YEAR 193’6. 

On the subject of Agoounting the decision of the Bombay 
High Oourt in Bamphand v. Commissioner of Income Tax, Bom- 
bay, (1936 I.T.B. 420) establishes that an assessee is entitled to 
change the method of accounting regularly employed by him and 
that if the regular method has been changed in fact, the income 
tax authorities are bound to rocognise the change in ihethod ; but, 
as the learned Judges have pointed out in this case, what the 
assossee must alter is his regular method, that is to say, he must 
abandon what, up to that time, had been his regular method and 
start a new regular method and not merely a new method for 
a casual period. Further, the question whether a regular method 
of accounting has boon changed is a question of fact upon which 
Oommissipnor’s finding is final. Another decision of the Bombay 
High Oourt reported !ia Commissioner of Income Tax, Bombay^. 
Abubahr Abd'iil liahman (1936 I.T.E. 233) shows that where an 
assesHoe has two businesses with different accounting periods he 
cannot fix two different dates which will give him two separate 
previous years for the purpose of the Income-Tax Act, but he 
can fix one date for himself and another date for a firm of 
which ho is a member; and if the date which the assessee has 
fixed for himself is earlier than the date which the firm has 
fixed, the assessee cannot be compelled to include in the return 
of his total income his share in the profits of the firm which 
were ascertained after the expiry of the accounting year which 
the assossee has fixed for himself. The third decision which 
may be referred to on this subject is that of the Lahore High 
Oourt in Malamal Bhibdayal v. Commissioner of Income Tax, 
Punjab, (1936 I.T.E. 206) which lays down that an assessee 
need not necessarily adopt the financial year as the accounting 
period or adopt a method which would avoid t^o dates of 31st 
March falling within one accounting period, The samhat 
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year may he adopted even Ihon^h its h'li.u'th is nol (■ei\sl!i,i;l and 
sometimes it extends over two dates of 31st Mji-rtdt. 

As regards AGBioULTUBAn Inoomk, lamhardari fees a-nd in- 
come derived fi'om commission received hy a landlord from ttsna.ntB 
for selling their produce, have been ludd to l*o not agricuHural 
income in if. T. Cnni'ilh v. Conmisnotur of Income Tax, Pun- 
jab (1936 T.T.B. 137). In an English ome Vviurltorouijh Royal 
Foxhound Show Hocie.iy v. Inland lioronuo ('oniwmiriftor.>t (1936 
I.T.R. Eng. Cas. 18) it has be('n held thuii. a societ y formed to 
promote foxhound breeding is an agricnitnral society within the 
meaning of that expression as defined in the English Income 
Tax Act. Dhamt, tliat is weighing charg('s levied by a landlord 
in addition to rent under agreements euturwl into with, the ttm- 
ants, have been held to be agricultural iiuioiim in the I’rohma- 
bad Stud Farm, (-asr. (1936 l.T.li, 114). 

On the question whether co-owners constitutis an Ahhooia- 
TtON OF iNorviDOALS and are liable to he assf'ssed as sneh, the 
law has uudergouo a slight change. The view expounded by 
the Calcutta High Court in In re Elias (lOBfi l.T.li. 40B) that co- 
owners can bo assessed UpS an association if they lia.ve joined to- 
gether for a common purpose does not ooincidi' vvitli tln^ view 
expressed hi Mohammad A slam's case (1936 l.T.li. 412) in which 
the Allahabad High Court has laid down tha,t hcfori' them cjhi 
be an ‘ association of individuals’ within the meaning of Hection 

3 it must first bo shown that the associatioii ha,H at least some of 
the attributes of a firm of partnership and that pm-sons having 
specified but undivided shares in property wbich produces in- 
come do not come within the expression assoc, istion <it indivici- 
uals and are not liable to bo assessed to inconK*. hix as such. The 
Allahabad High Court has furtlKu- hold in this ca.se thu.t (‘vmi the 
appointment by the co-owners of a common c.ollec'ting agent, will 
not convert such a body of co-owners into an association of indi- 
viduals. It is obvious that so long as a number of pm-sons own 
undivided shares in a property they will have to join in some 
common purpose or other and the test laid down by the C;iloutta 
High Court is not quite sound, as wo have already oliservod in 
commenting upon that case. 

The law relating to Bad Debts is still in an uusottled state 
and on the question when a debt becomes bad and whether it has 
become bad, assessees are still at the mercy of the i ticome tax 
authorities. The entirely conflicting coneJuHious which tln^ in- 
come tax authorities come to on the same facts and in the ssimo 
case show thaji the correct principle to be applied has not yet 
been clearly realised. The oases of Earnand Rai Harhhagat 
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Ra,i i.'j'.ll, 369), HuLmn Chand Jagadhar Mai (1936 

L'i’.ii. ;ibO) aiKl Horn i'hand Maluk dhand (1936 I.T.R. 382) may 

I) 0 rotVrri'd to in this connoctioii. Tim last case, however, lays 
down that thi' croditor is nob hound bo strike oil a debt as a bad 
debt as soon iis ho linds that his debtor is in difficulties. 

Coininj^ to best Jui'xiMKisiT AsiSKSBMKNT the oases of JBanaTsi 

J) (i.g (193(1 J.'l'.ii. 142) and Rhiwani Rhahai Bishanibar Dayal 
(193(1 l.T.H. 222) snay l»u notod. In the first case it was held that 
even a partial default in the production of account books would 
entitle an income-tax officer to make a best judgment assessment 
and in the second case it was held that income-tax authorities are 
entitled to roijuire an assesseo to produce the accounts of his 
foreign business for detorini ning the profits in that business and to 
ni!i.ke a In'st judgment assessment, on bis refusal to produce them. 

There has beim some important pronouncements on what 
constitutes Businkhb I'lxrKNDrTUitK. In the Indian liadio and 
('able CommitnirationH I Ad. v. Commusioher of Income Tax, 
Bombay (1936 l.T.il. 99) in which a company which took up the 
luisiness of another company had agreed to pay a share of the 
profits to the latter, it was held that the amounts paid to the 
latter company wore not allowable as business expenditure in 
iiBsessing the profits of the former company, following the prin- 
ciple lai<i down in the Ibtndichcrri/ Ey. Go.'a Case thdA tax &t- 
taches as soon as profits accrue and that the Crown is not concern- 
ed with how the profits are subsoquontly applied by the assessee. 
This cii,s(!*\vas followed in Tata Hydro Meet ric Agencies, Ltd. v. 
( 'ommmioner of Income Tax, Bombay (1936 I.T.E. 92). In Laic- 
tihm-i Xarayan Sen hi re, (1936 LT.B. 266) it was held that the 
(piestion whether payments made to directors as remuneration 
for services arc really ientt jlidJe payments for services and as 
such allowiible as business expenditure, or a mere distribution of 
profits to evade incojne-tax or super-tax, is a question, of fact 
which tin‘ iiuiouie-tax authorities are competent to go into and 
that the High Court would not interfere with their finding. In 
Narasingha Chandra Nandi's Case (1936 I.T.B. 428) it has been 
laid down tiutt where a person leaves the conduct of his busi- 
ness to a managing agent and allows him to retain the net profits 
of the hnsiness as remuneration, receiving only a certain por- 
tion of the profits for himself from the agent, the principal is 
lia!)le to be n,sse.ssed on the entire profits and cannot claim a 
deduction of the share of the profits retained by the agent, as 
business expenditure. The diilcreuoe between capital expendi- 
ture and busiucBS expenditure is also considered m HaUm Bam 
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Prasad, In re (lU3f) l.'l'.K. i04). In this cusc [(ayint'iiis inadt! 
by the owner of a oincnia to an oloc.tric cutiipany ftir the iiki> tif 
a projector for a period of ton y(>arH wore hold to ho hii.-^inoHK ex- 
penditure and not capital cxpondituro ov('ii ihou;;h tlu'ia' wan a 
big initial payment in the firnt year. It !« pointoti out in thin 
case that the iiicrc fact that half tin' total rout wan lakon in ud- 
7 anco in the^first year would not justify a tinding that it was a 
capital payment. 

The liability of CiiAMJiKHS ok (loMtUKinu-: a, ml other trade 
associations to be assessed to inctnm* ta.\ and iho method of hm- 
sessing them are consideiaal in the Vhawhff ttf Vumint'nr, Hnmr 
V. Commissioner of Income 'I'ax, iJ.P. (lOdfi I.T.H. dll7|. 'I’his 
case lays down (i) that aiuih an association is 0(4. oxoinpt. from 
being asBOSsed to income-tax merely hecausi* it is an aHHooiation 
not formed for making profit and is rt'gislorod as a compauy 
under Section 26 of the (JompanioH Act, and (ii) tliat a. c.haiuher 
of commerce is not a charitabhi institution within thcimtaning 
of the Income Tax Act. 

The real nature of Charitablk. Jnstitutionh ami the mean- 
ing of the' word ‘charitable’ arc discussed in the. case of the 
(Chamber of (Urmmcrce, ifajowr (cihal above). This cjase dint in- 
gnishes ‘charitable institutions’ from mutual homdit HocictieH 
and refers to the principle that though a.n institutiffu would Ihj 
one of ‘general public utility’ ev('.u tliough the lamcfit gt»cs to a 
section of the community only, the latiHdit must ix- to an a.ppri!- 
ciably important class of the community ; where the benefit is 
only to some private individuals or a flnc.tuating hody,pf private 
individuals the purpose will not lama e.haritaldc niie’. Mutual 
benefit societies fall within the lattcu' ebrns. Kurthcr thii learned 
judges hold in this case, that before an institution can he lu'hl to 
be charitable there must be an (dement of altruism, that is to say, 
the beneficiary must not be abb', to claim the hemdit.. 'rim Mng- 
lish case of Peterhorowjh Moi/al Foxho-nnd Hhow v. In- 

land Revenue Commissioners (1986 l.'r.lt. Mug. (las. 18) shows 
that ‘a society may be established with an immediate' dirc(d, hut 
incidental motive or purpow? which is not e.haritahle but witli an 
ultimate indirect bat main purpose whicdi is cdiaritablc, and that 
in that case it would come within the exc.eption, and that, the 
test 18 therefore the main and dominant though indirect purpose. 
Lawrence, J., has further held in this caH(( that the (juostion 
whether a society is established for charitable! purpos((s or not is 
not a pure question of fact. The result of the docisionson the point, 
his Lordship says, is that it is for the Commissioner to say what 
are the purposes of the society and for tlus Court to decide, as a 
matter of law, whether those purposes arc charitable. Wc may 
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alao refer before leaving this topic to the Probynahad 8tud Favm 
Case (1936 I.T.B. 114) in which a stud farm conducted for supply- 
ing remounts to a regiment and improving horse breeding was 
hold not to be a charitable institution. 

In the Bengal Coal (Jo. Ltd. v. Janardan KishoreLal Bingh 
Leo (1936 I.T.R. 392) it was held that income-tax levied on the 
lessor of a Colliery in respect of the income of the mines 
was not a tax charged or assessed upon the mines hut was a 
charge on the lessor’s total income and that the lessor was not 
therefore entitled to claim the same from the lessee, even 
though there was a clause in the lease making the lessee liable to 
pay all taxes upon the mines. This case emphasizes the principle 
that incQuie-tax is a tax on the income and not on the property 
yielding the income and that it is one tax and not a collection of 
taxes. 

{To be continued). 


SUCCESSION TO BUSINESS. 

Gregory & Co.’s Case (1937 I.T.E. 12). 

Under Section 26 (1) of the Income Tax Act if it is found at 
the time of assessment that a change has occurred in the constitu- 
tion of a firm or a new firm has been constituted the assessment 
on the firm has to be made as if the firm had been constituted 
throughout the previous year as it was constituted at the time of 
the assessment ; and under sub-section (2) if it is found at the time 
of assessment that a person carrying on any business has been 
succeeded by another person, assessment shall be made on the 
successor as if he had been carrying on the business throughout 
the previous year and had received the whole of the profits of that 
year. Tho case of Messrs. (?. /. M. Gregory Co. In re (1937 
I.T.li.l2) shows that the question whether there has been a change 
in the constitution of a firm or a firm has been newly constituted 
within the meaning of sub-section (1) and the question whether 
there has been succession to a business within the meaning of 
sub-section (2) are very difficult to answer. In Gregory <0 Co.’s 
( 'ase a jute business was being carried on under the name of Messrs. 
G.I.M. Gregory & Co. Mr. Gregory was the active partner in the 
firm and he changed his capitalist' partner each year by entering 
into new agreements which were to last for one year from July to 
July. The business however was carried on throughout under the 
same firm name, namely, G.I.M. Gregory & Co., the same trade 
mark was used and each successive partnership Obtained all the 
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advftulages of Uio goodwill of tht» preceding yoiu-’s parMnTship. 
The (juestiion arose whether in tlio asseswinent yenr Ifld'J-ild tin’ 
firm of G-.I.M. (trogory A Go., as constitiiU'd ninicrthi’ agrei'infiit 
of July, 1931, couhl bo assessed in respect of the [(nifUs made by 
the firm as coustituted under the agri’oinent of July, 1930, either 
under Section 26 (I) or under Section 26 (2). 

t 

The OHiJfiP JuSTfOK was of opinion that neither sub-sect ion (!) 
nor sub-section (2) was applicable to the case. In his httriislup’s 
opinion in each year thoro was adilfcia’iit hrm, one did not 
succeed to anothor and (jach firm was liiihle to h(> taxed only 
in respect of the profits made hy it. (’osTKlii.i), .1., and 
TANOKBtnOJii, J., were of opinion that asscssnn’iit could he made, 
in the year 1932-33 on the profits niiiidt; hy the finuascojistittitcd 
in the previous year, hut the grounds on whic.h their lairdships 
have based their (h'oisiou arc diliorcnt. GosTMtn.o, is of opinion 
that there was throughout a tirtn which went on contdiuiously 
year after year carrying on the busincHs and whcm’ver Mr. 
Gregory entered into an tigrccmont with a new partner then; 
was merely a change in the constitution of that firm within tlm 
meaning of "Bootioii 26 (1). Though his hordship was also in- 
clined to accept the view that there was a successiou and tlm 
case was covered by sub-section (2), he has cxprc-ssly refrained 
from basing his decision on tlu' point of sneecssion. In 
Panokbidge, J.’s opinion the caso was really one of .succession 
and was covered by Beotiou 26 (2). in his view Section 26 (1) 
was not applicable to the case at all. That sub simtion ap{ili('s 
only when a chango occurs or a firm is newly constituted during 
the currency of the partnership. Tlmn; is thus a (dear conllicL 
of opinion on the intorpretation of suh-scctions (1) :tad (2) of 
Section 26, We think both from a business ami a li’gal point of 
view Costello, J.’s opinion is to be preferred. 

The following points relating to succession may he gatlnrcd 
from the judgment in this caso and the authorities cited therein: 

(1) Succession does not include tho accidental acipiisition hy 
a trader who continues in business, of tho custom left hy anothor 
who goes out of the business. 

(2) Succession does cover any caso of transfesr hy one tradi'r 
to another of the right to that benefit which arises from connec- 
tion and reputation. 

(3) _ The question whether there is in any particular cast; a 
succession or not is a question of fact, though ttie ((uostion 
whether a particular set of facts amount to successiou within tho 
meaning of Section 26 (2) is a question of law. 
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(4) 111 order to constitute succession it is not necessary that 
any tangible assets should pass from the preceding to the 
succeeding hrin. 

(5) A document of transfer is not necessary to constitute 
succession, Bnccession depends on the continuity of the business 
carried on by the successor and the predecessor. 

• (6) The rule that there cannot be succession to a part of a 

business does not imply that if what is suoceedod to is not the same 
extent of trade or even does not include a particular line or set 
of customors there cannot be a succession to the trade or business. 

Assessment of Income of Impartible Estates : Raja of Bobbili’s Case. 

The question whether the holder of an impartible estate is 
to bo assessed in respect of the income of the estate as an indi- 
vidual or as the representative of a Hindu undivided family was 
recently referred to the Madras High Court in Baja of Bobbin's 
Caso and after a careful consideration of the rulings of the Judi- 
cial Goumiittee and the High Courts of India on the nature of 
impartible estates and the rights of the holder of th*e estate for 
the time being over the income of the estate, a Special Bench of 
tho High Court Sib H. 0. C. Beasley, C. J., Mookett, J. and 
Lakshmana Eao, j.) have decided, in a judgment delivered on 
December 4, 1936, that the income of an impartible estate be- 
longs. absolutely to the holder of the estate for the time being, 
and that tho holder of such an estate is therefore liable to be 
assessed to.incoiiio tax and super tax on the income of the estate 
as an individual and not as tho representative of a Hindu undi- 
vided family. The judgment will be reported in our next issue. 

Business Expenditure : Amounts Paid In Instalments For Exclusive 

Privilege to Excavate Shells. 

It was decided by the Madras High Court in the year 1934 in 
Ohengaluaroya Mudaliar' s Gase (1934 I.T.E. 39S) that amounts 
paid to tho Government in consideration of the exclusive privilege 
of excavating lime shells from Government property for a certain 
period were in the nature of capital expenditure and cannot be de- 
ducted as business expenditure even though the amounts were 
payable under the agreement, and paid in fact, in several instal- 
ments. In a recent case the assesses, in consideration of the grant 
of the exclusive right of excavating shells from a certain area for 
three years agreed to pay Es. 30,460 to the Secretary of State for 
India in twelve equal instalments. In the agreement there was a 
recital of ‘ the annual lease amount being Es. 10^160, ’ and the 
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learned Counsel for tho assossoe souf^dit io (iwUiiu'uiftH Uiis 
hom GhengihUaroya Miidalicbr'i Un* gronntl that in thin 

case in view of the recital in the agrt^omont the Ha. 30,480 repre- 
sented three years ’ annual lease amount or rc'iit ami was ('oime- 
quently revenue expenditure. The High Court hi)Wf‘ver held in a- 
judgment delivered on the 4th Doceiuher 1936, that, the addition of 
these words 5id not make any material differeuou and (ioiild not 
alter what was really a capital expenditure into revenm' expendi- 
ture. This case will also be reported in th<‘ next isHiie. 

Blowing Hot and Cold. 

The rule that a party is not entitled to blow hot and c.old, 
that is to say, to take up one position at one stage of the pro<!eed- 
inga and to Uke up an inconsistent position at asahseqtmni stagt' 
is often applied in proceedings before Civil Courts. .In ( 'hantdia 
Dasi, Jw re (1937 I.T.R. 1) the High Court of Caleuttii. has ap- 
plied the rule to income tax proceedings. When a widow was 
assessed as administratrix of her hushaind’s i'sta.te on tin- inoome 
of the estate she contended that certain amount which she had 
spent for her own maintenance under the provisions of tin* will 
could not ho treated as income of the estate* and her eoritetddon 
was upheld by the Inoome Tax Diipartmeiit. Wh(\n the ihipart- 
ment sought to ijicludc in her personal income the firnount which 
had thus been excluded from tlm income of tlui tmtato sht' 
contended that it was not her inoonu'.. Tho High Court ludd that 
whether tho exclusion of this sum from the incoim' of tins estate 
was right or wrong, in view of the attitude wlu(!h she took up 
when she was assessed as an administratrix, the widow ought not 
to be allowed and it did not lie in her month to say that the sum 
which she had declared not to he part of tin* imiome of tin* estate' 
was not her income , 

Maintenance Allowances, 

The concluding portion of the judgment of tlu; Child .Jiistieu 
in Gharusila Dasi’ s Case suggests that a dilTorence exists botwi'ou 
cases where a person is given a sum of money for his mai ntim.'uuio 
and where a certain sum of money is spoil ton tliat person for his 
board, lodging or maintenance by another person, in the former 
case the sum would bo iucomc of the recipient hut in tin* latter 
case he cannot be regarded as having rooeivecl any iiumnu'. 



OURSELVES. 


Thebe are clear prospects of legislation on income-tax law 
which may considerably modify the existing law. Several judg- 
ments affecting the welfare of tnillions of citizens aref also being 
pronounced by the Courts, and the new legislation is sure to give 
rise to more decisions. It is our earnest desire to keep our 
readers in closer touch with the progress of income-tax law by 
issuing our reports once every fortnight from the 1st of March 
and to publish weekly issues if necessary, after the introduction 
of the new legislation. Our success in this direction, we need 
hardly say, depends to a great extent on the co-operation and 
support of our readers. 
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JUDICIAL COMMITTEE ON ‘HINDU UNDIVIDED 
FAMILY 

Kalyanji Vithaldas's Ca»e. 

Mbanika op ‘Hindu Undividku Family’. 

The Judicial Coniiinttco have prononncod, in Kalijmji ViHud- 
das and others v, (hmnmioner of bmme Tax, Ibngal, t.n bo 
shortly reported, a judgment which is of very groat iniportiuuu) 
to Hindu assessoes. The judgment wan (hdivemul in an appeal 
preferred by the assesseeH against the decision of the Calcutta 
High Court which is reported in 1935 I.T.K. at page 123 as 
Mooljee Sicha, In re. It will 'be rcmoniborod that in that case 
the Calcutta High Court had held that wherever the term Hindu 
undivided family was used in the Income Tax Act, a Hindu co- 
parcenary was meant. This proposition was doubted by ns in our 
Notes and Comments and dissented from by the Bombay High 
Court in Lahlminarayan' s (kse (1985 I.T.li. 36T). The judi- 
cial Committee have now hold that the view taken by tin; Cal- 
cutta High Court is not correct. Their Lordships say : 

“The phrase ‘Hindu undivided family ’ is used in the statute 
with reference not to one school only of Hindu law but to all 
schools and their Lordships think it a iiiistako in method to begin 
by pasting over the wider phrase of the Act the words Hindu 
coparcenary — all tlio more that it is not possible to say on the 
face of the Act that no female can be, a member 

The Decision, 

As we had stated in our Notes and Comments, for (hicidiiig 
Mooljee Sicha’s Case it was not necessary to go so far as to hold 
that a Hindu undivided family meant a coparcenary, for the case 
was one of income from self-acquired property which was not 
thrown into the joint stock. Neither the existence of a son or sons, 
nor of a wife or daughter, can make such property joint family pro- 
perty and the income therefrom has therefore to be assossod as 
the income. of the individual to whom it belongs. Wo said that 
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Mooljee Bichis Case could be decided on this ground and the 
Judicial Committee have upheld the decision on this ground. 


I’mmiiB Obsebvations. 

But their Lordships have made some further pronounce- 
ments which deserve careful notice. They say that even as- 
suming that the property of a Hindu is ancestral property, that is, 
property inherited from his father, the mere existence of a wife 
and a daughter or daughters would not make the property joint 
family property and that the income from such property has to 
1)0 assessed as the income of an individual even though the as- 
sessee Ijs-s a wife and daughters. In their Lordships’ opinion 
even though tho family in such cases is an undivided Hindu 
family the property does not belong to that family but to the in- 
dividual and the income is not therefore the income of the un- 
divided family. They hold that the words ‘income of’ are capable 
of a wider or narrower meaning, but for the present purpose 
courts are concerned with them as they appear in the Income 
Tax Act and under Section 3 or Section 65 income is not to be 
attributed to anyone of the five classes of persons mentioned by 
any loose or extended interpretation of the words but only where 
the application of the words is warranted by their ordinary legal 
meaning. In an extra legal sense and even for some purposes of 
legal theory ancestral property may perhaps be described and 
usefully described as family property but it does not follow that 
in the eye of the Hindu law it belongs, save in certain circums- 
tances to *the family as distinct from the individual. Their Lord- 
ships are of tho opinion that it is not in consonance with ordin- 
nary notions or with the correct interpretation of the law of 
Mitakshara to hold'that property which a luan obtained from his 
father, belongs to a Hindu Undivided family, by reason of his 
having a wife and daughters. 


Scope of the Decision. 

It will bo obvious from a perusal of the judgment and the 
reasoning upon which it is based that the above observations are 
made with reference to cases where property is received by way 
of gift or inherited by a Hindu. In such cases their Lordships 
hold that under the Hindu Law the property is not the property 
of the family even though it may become the property of an un- 
divided family on the birth of a son who acquires an interest 
in it by birth. Does this reasoning apply to^cases where, by 
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reason o£ the death of all the male meinbera of a H indii family 
except one, the family comes to consist of one mah' member and 
other female members ? Does property which till then twloiti'cd 
to the Hindu undivided family and the income of which was 
being assessed as the income of the family becotim the jiropcrty 
of the male member alone ? Is there any juridical act or event 
in such eases Which transfers the ownership of the property from 
the faitiily to the individual and ooinpels or justifies us iti treat- 
ing the income which was till then assessed as the income of the 
family as the income of the individual? What is the Hindu 
law on this point ? These important qiuistions may have to be 
argued and decided when a case of this nature arises. The 
decision of the Judicial Ooinmitteo docs not in terms c.ovcr such 
ca8es< The view that the undivided family coaHcs tix^xist in 
such cases is now untenable in view of this judgment of the 
Judicial Oommittee. 

Income of Impartible Estate*. 

In our January number we had referred to the rocctit iloci- 
sion of the, Madras High Court in Uaja of Bobbin’s (’me 
the income of the holder of an impartible estate is his absoluto 
property and that it should bo assessed as the income of an 
individual, viz., the holder of the estate for the time being and 
not as the income of a Hindu undivided family. Thoir Lord- 
ships have proceeded on the basis that it is impossible to take a 
contrary view in the face of the several rulingH of the Jiulicial 
Committee which clearly lay down that the income of an im- 
partible estate is the absolute property of the holder. It is 
worthy of note that in Ealyanjee Yithaldas’s Case roforrod to 
just above the Judicial Committee have adverted to this topic 
but left it open. Their Lordships say ; 

“ Their Lordships will not hero deal with the case of an 
impartible estate held by the senior of several male members of 
a family as to which there have been conflicting decisions in 
India : (cf. Baja Shiva Prasad Sinyh v. Secretary of State, 4 
Pat. 73, Kishen Kishore v. Commissioner of Income 'L'aso, Punjab, 
14 Lab. 255)." 

Allowance of Interest on Capital Borrowed For Business But Subsequently 

Locked Up in Agricultural Lands. 

8. A. 8. 8. CheiiLappa Chettiab's Case 

Owing to the economic depression which has been prevailing 
for some years, bankers and money-lenders have been compelled in 
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innuiiiorable cases to purchase their debtors’ lands by private 
agreement or in court sale, in repayment of loans advanced by 
them. Several orores of rupees of Chettiar money-lenders are 
now lying so locked up in agricultural lands of Burma. The 
recent decision of the Madras High Court in /S'. J . />'. /S. Chellappa 
f 'Aflfftar’s CWc (to be reported shortly) in which, after hearing 
the arguments of some eminent Counsel, a Special Bench of the 
Madras High Court [Sib Owen Compton Beasley, C. J., Mockbtt 
J., and Lakshmana Bao J.,] have in an elaborate judgment ans- 
wered in the affirmative the question 

‘ Whore a person who is carrying on business as a money- 
lender borrows money for his 'money-lending business and lends 
it out to^coustituents, and is obliged in the course of business to 
receive agricultural lands in repayment of his debts from such 
constituents is he not entitled to a deduction of the interest paid 
by him on so much of the capital borrowed by him for business 
purposes as is represented by the agricultural lands got in, under 
Section 10 (2) (iii) in computing the profits and gains of the 
banking business’ 

is sure to bo welcomed as a god-send by those who carry on 
money-lending business. 

The Counsel for the Commissioner strenuously argued that 
as the income from the agricultural lands was itself exempt from 
income-tax, interest on capital borrowed and invested in the 
purchase of such lands could not be allowed to be deducted. He 
contended, that the object of Section 10 of the Act in making 
provision for certain allowances was to reduce the amount of 
taxable income and that the section could not apply to any income 
which was not the subject of taxation. 

Their Lordships held that the question was whether the 
conditions of Section 10 (2) (iii) were satisfied. The capital was 
borrowed, it was borrowed for the purposes of the business and 
it was used for the business as it was lent to customers. Sec. 10 (2) 
(iii) was complied with and the borrower was entitled to have the 
full benefit of the Act. The deduction was further not inequit- 
able inasmuch as tax is levied by the Government on agricultural 
lands in the form of land revenue. Their Lordships strongly 
relied on a recent decision of the Court of Appeal of England. 

Some Doubts. 

To entitle an assessee to the benefit of Section 10 (2) (iip is 
it enough if the capital was borrowed and used once upon a time 
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for the purpose of the business ? Does not the expression “ capital 
borrowed for the purposes of the assesseo’a business ” invoive the 
idea that in the year of account in respect of which the allowance 
is sought the capital must retain its (iharachir of capital borrowed 
for the purposes of the business? Can W(', say that capital once 
borrowed for business but subsequently invested iu agricultural 
lands is still Capital borrowed for the business? Should wo not 
take it that when the lands are purchased the loan is dischargod 
and there is a fresh investment iu lands ? Can the fact that the 
assessee did not enter into the transaction of his own choitu' and 
that he would have preferred repayment in cash ohaiigui the legal 
nature of the investment ? Does not the vi('W that capital so in- 
vested in lands is still capital invested in busiuoss cut at tin; root 
of thfe distinction between income from business and iueoiiu'from 
lauds which the Judicial Committee bav(^ emphasised in the 
Maharajah of Darbhanga’s Case, 1936 I.T.E. 135? 'riieso douhts 
are lurking in our minds, but as the matter is not frei' from 
difficulty and there is much to bo said in favour of the 
view now taken by the Madras High Court we can only 
await wit^ interest a final pronounce iiumt of th<‘ Judicial 
Committee. 


Succession to Business : Business Must be Same not Merely 

Similar. 

We had reported in the January number the case of Mimn. 
Gregory d Co. in which there was a discussion by three hiarmul 
Judges of the Calcutta High Court of what constitutes* siiccessioii 
to business. A somewhat similar case came before tlu', Madras 
High Court in Kannappa Naicher d Co. In ra, and the judgaujut 
delivered in this case by a Bpecial Bench on December IB, 193(5, 
is reported at page 49 et seq. below. The High Court has iu this 
case laid stress upon the principle that there can bo a succession to 
business within the meaning of Section 22 (2) of the Indian income 
Tax Act only where the same business is carried on by a <liller<mt 
person and that Section 26 (2) of the Income-tax Act is not 
therefore applicable to a case where a business terminates and a 
different though similar business is carried on by another pcirson 
or a newly constituted firm. The application of this principle to 
the facts of particular cases is however a matter of very groat diffi- 
culty, as the case in question itself shows. Two firms had been 
separately supplying labour to the Madras Port Trust for scvciral 
years under contracts given to them by the Port Trust from time 
to time. The,la8t contract with these firms expired on a certain 
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date. The two firms thereupon formed themselves into a new 
firm to avoid competition and the new firm supplied labour to the 
Port Trust from the date on which the prior contracts expired. 
There were no assets or liabilities to be transferred but the new 
firm adopted the trade name of one of the old firms and also em- 
ployed the same employees and carried on business in the same 
premises. The Commissioner was of opinion that there was a 
clear case of succession to the business of the old firms. The 
High Court however held that the business of the old firms 
terminated on the date on which their contracts expired, that the 
business of the new firm was a different one though similar in 
nature to that of the old firms and that the new firm could not 
therefore be treated as a successor to the old firms and assessed 
as such. * This decision shows that mere continuation of the -trade 
name and goodwill and carrying on business with the same emp- 
loyees and in the same premises is not suflficient to constitute 
succession to business. It is only where the same business is 
continued by a different person that there can be succession. 

Hindu Undivided Family : Members Continuing Family Jlnsiness 
As Firm After Partition : Mode of Assessment. 

Instances where the members of a Hindu undivided family 
carrying on a business, form themselves in a firm after partition 
and continue the business are of very frequent occurrence. What 
is the correct procedure to be adopted in making an assessment 
in such o%se8 ? Are the income-tax authorities to proceed under 
Sec. 26-A of the Income Tax Act and make an assessment as if no 
separation or partition had taken place, holding each member 
liable for a share of the tax on the income so assessed proportion- 
ate to the portion of the joint family property allotted to him as 
laid down in Sec. 25-A, or, are they to proceed under Sec. 26 (2) 
and make an assessment on the firm as the successor of the family 
and as if it had been carrying on the business throughout the 
previous year and had received the whole of the profits for that 
year ? This question was recently considered by the Lahore High 
Court in MiUachand Lahhmidas v. Commissioner of Income Tax, 
Punjab, (to be reported in the next issue). The High Court has 
held that the correct procedure to be adopted in such cases is that 
laid down in Sec. 26 (2) of the Act. With regard to the scope of 
Sections 25-A and 26 of the Act the learned Judges say : 

“ Section 25-A would cover the case of a joint Hindu family 
in which there has been a disruption and consequent partition but 
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no continuance of the business either by the members of the joint 
Hindu family on contractual basis or by some of tlnmi alone or 
jointly with others or even by strangers. Whore the -buHi ness 
has been discontinued Section 26-A will apply, but wlnsre it is 
continued Section 26 will apply.” 

Their Lordships further say that it makes no difference 
whether some"ouly of the members or all the nnmibers (ionstitute 
themselves into a firm and continue the business. 

INCOME TAX LEGISLATION. 

Income Tax Amendment Act. 

An important amendment to the Indian Income-tax Act has 
been passed by the Assembly with meteoric rapidity. Tl^j object 
of the amendment is to put an end to the avoidance of taxation 
by means of nominal partnerships between husband and wife or 
a minor child or by an association consisting of husband and 
wife, when there is no substantial separation of intonists of the 
asseasee and the wife or the child. It appears that the recent 
Income-tax Enquiry Committee have singled out this particular 
matter for immediate treatment because the Conunittoe believe 
that avoidanco of taxation under cover of law is widespread. 
The Grovernmeiit expect to gain an increase of at least 
Es. 20,00,000 per year by way of income-tax by the introduction 
of this amendment. We also find that an amondmoiit to tin; 
proposed Bill to the effect that in computing the. total income of 
any individual for the purpose of assessment there shall ho Inclu- 
ded so much of the income of the wife or the minor child of such 
individual as arises directly or indirectly from mombership of a 
firm or partnership has also been carried and passcnl. We hopo 
to publish the Amendment Act in its final form in the next issue 
for the information of our readers. 

Report of the Income Tax Enquiry Committee. 

The report of the Income-tax Enquiry Committee has been 
published by the Government. The first part of the Eoport 
deals with those provisions of the Income-tax Act which relate 
to the scope of the Act and the quantification of liability and in 
the second part the statutory provisions of assessment and the 
procedure and the administration of the Act are considered. 
The report will be reviewed by us in the next issue. 
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THE INCOME-TAX ENQUIRY COMMITTEE REPORT. 

Tho report submitted to the Government oi India by the In- 
come Tax Enquiry Conunitte has been published. Though we 
thought*at first that several criticisms may have to be made, a 
careful study of tho report has only evoked sincere admiration 
for the very careful, precise, practical and impartial recommenda- 
tions made by the Committee. Tho public of India must ever be 
grateful to the learned members of the Committee for the services 
rendered by them. 

The omission of the Government of India to include in the 
personal of the Committee lawyers having experience in income 
tax law and acquainted with the intricacies of the land tenures 
of India has however marred the value of the report in some 
places. 

The law of income tax is, as several Lord Chancellors of 
England have repeatedly observed, a very dilHcult branch of the 
law ; the line which divides inoomo from capital is very narrow 
ami we hope tlni Government will take the advice of some 
experienced lawyers before accepting all the recommendations 
of the committee. 

In particular we think the chapter on ‘ Legal Avoidance 
requires careful scrutiny, for some of the suggestions clearly 
amount to taxation of capital and involve an unjustifiable altera- 
tion, for purposes of income tax, of tho true legal relationship of 
parties. We would invite the immediate and careful attention 
of tho public to this chapter. The subject of undivided Hindu 
families also requires deeper consideration. We would also 
impress upon the Government the following words which appear 
in the introduction bo the Report : 

“If cannot be too strongly emphasised that many of these 
recommendations are inter-related and should be read together, 
rejection or modification of the one necessitating rejection or 
modification of others'’ 
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The procedure which is now being followed by bho Govern- 
ment of introducing some of the provisions aloiu' is contrary to 
these emphatic words of the Committee and may do incakmlahle 
harm, especially if they are enacted before the saif'guards, such 
as the separation of the appellate and administrative functions of 
Assistant Commissioners, are introduced. 

We are giving below a summary of the rocommendationa of 
the Committee with brief comments wherever neei'ssary. 'I'lu', 
Sections of the United Kingdom Finance Act 193d, on which 
some of the reeommondatious of the Committee are based, will 
be printed in the next issue. 

Summary of the Recommendations of the 
Income Tax Enquiry Committee 

1. Foreign Income of Residents in British India. — (i) Iforfligii incoiiu^ 
of a resident in British India is at present assnssablo only to tlu^ 
extent to which it has been received in or brought into British 
India. The' conimittee recommend that foreign incotrio of resi- 
dents in British India should be dealt with on the basis of 
the whole income arising in British India. Incidentally, this 
would provide for bho allowance of foreign husiuoss losses. The 
only modification of this general rule that is reoommeiulcHl is 
that salaries earned abroad should only bo charg{!albl(^ where tin' 
recipient is absent from British India for the purpose of his 
eiijployment for a period not exceeding 6 months. 

(ii) Bemittances received by a wife out of such part of her 
husband’s income as is not liable to assessment in his hands 
should be deemed to be income arising to her and assossablo in 
her hands. 

(iii) A company should be treated as resident in British 
India if it is conWlled in British India at any time during the 
year in which the profits sought to be assessed arise. 

2. Non-Residents’ Income Arising in British India. — (i) 'J'he non- 
resident on whose behalf goods are regularly sold in British 
India should be made assessable in respect of the profits arising 
therefrom, whatever may be the type of representative employed. 
The Committee considers that it would be undesirable to attempt 
to tax the profits arising where an agent only receives casual 
consignments and does not regularly act for the consignor. 
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(ii) SfcaUitory power must bo given to an agent acting re- 
gularly for a non-resideut principal, to retain a sum equal to the 
estimated tax liability, and in a case where there is disagreement 
between the principal and the agent upon the question of the 
reasonableness of the amount retained, the certificate of the In- 
come tax Officer as to a reasonable amount should be sufficient 
authority for retention of such an amount pending 'final ascertain- 
ment of the liability. 

(ii) Persons liable to assessment under this provision 
should be required by the Act to make returns whether or not 
individual notices have been served upon them and the tiine limit 
for additional assessment should be extended to six years, except 
in the case of the income of a non-resident assessable in the 
name of a resident agent. 

(iii) when profits arising from goods sold is attributable in 
part only to the operations of sale, only the proportion of profits 
attributable to the operations carried out in British India should 
be assessable. Thus in the case of sale of goods imported into 
British India by a uou-resident, his liability should correspond 
to the profits that would normally be made by a resident if he 
imported such goods and dealt with them in a similar manner. 
Similar considerations apply to the case of the non-resident 
purchasing goods in British India for resale abroad. 

(iv) For the words “ shall be chargeable to income-tax in 
the name of the agent ” in Section 42 (1), the words “ shall be 
chargeable to income-tax either in the name of the non-resident 
or in the name of tlie agent ” should be substituted in order to 
leave no doubt that such income is also directly assessable and 
there should be a right of appeal from orders under Section 43. 

(v) All income payable to non-residents arising in a primary 
sense from British Indian sources, eg., pensions originating in 
British India and interest payable on securities and other pay- 
ments such as interest (other than interest on securities), pat- 
ent royalties and rents should be made liable to Indian income 
tax. 

3, keligious and Charitable Exemptions.- -Private religious trusts 
which do not enure to the benefit of the public should not be 
exempt, and business carried on by the trustees of a religious or 
charitable trust should be exempt only when the business acti- 
vities are in themselves the primary purpose of the charity, or 
when the work in connection with the business is mainly carried 
on by the beneficiaries. 
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, Agricnltural Income~(i) Income from agriculturti Hhonld ho 
bakoii into account for the purpose of dctorminiiig fcho rate at 
which tax on the other income should bo assessed. 

(ii) As income arising wholly from agricnltnro in an Indian 
Htata is exempt in British India, the agricultural proportion of 
the profits ahcjuld be exempt whore crops are raised in a, Htate 
and sold in British India. 

[Notk. The definition of agricnltural ineonu! iiiHt'c. 2(1) 
and the insertion of tho last proviso to B<h!. 4 (2) Imve crejited 
an anomaly, as sliown in the case of Mohcmpiim 'I'm Company 
Ltd., 1937 I.T.R. IIB and this recoinmmulation will remove tho 
anomaly.] 

(iii) There is, however, no justification for tlu^ 'existing 
oxem))tion of agricultural income from land in a Btati' for whieii 
any amnial payment is made to the State, and tho con imitteo 
recommend its withdrawal. 

[Note: Wo think this rocoiiunondation is not sound, es- 
pooially in view of tho coming fodoratioti of India. Indian 
States shouhl Ixi trtiatcd as far as possible like sister provinces]. 

(iv) In tho case of usufructuary mortgages whether tho 
loan is made in the course of a monoy-Umding business or 
otherwise, the income thorcfroin should bo assessable to taiX. 

[Note: We entirely disagree. Under tlui system of land 
tenures in India, especially South India, land is held under 
various kinds of usufructuary mortgages, like' kmam.,jmmyam, 
otti, in which only a nominal ainouut is piiud to tho landlord and 
tho tenant makes very valuable i.nprovements and tho income is 
mostly from tenant’s iuiprovomciits. Tho law as laid down by 
the Privy Council in Maharaja of Dharhanga's case, 1935 l.T.Ii. 
305 must be followed.] 

5. Local Authorities— Since such bodies may ho oiiagod in 
trading activities, the extent of their trading must bo investi- 
gated with a view to reconsider the existing exemption. 

6. Exemptions under Section 66 (1) (ii) — (i) As regards (TOVoru- 
inent pensions not covered by Sec. 272 of tho (Tovoriimerit of 
India Act and pensions paid by commercial concerns, etc., tlusro 
is no statutory bar against making them liable to tax and the, 
major consideration tliat pensions earned in British India should 
pay British Indian tax should prevail. If this be iicoiiptod, 
liability should not depend upon tho accident of tho placii at 
which the pension may be made payable, but should extend to 
all pensions earned in British India. 
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(ii) As regards leave allowauee or salary paid outside British 
India oxeiiiption is now allowed iu respect of — 

(i) the allowance or salary paid in the United Kingdom to 
officers _ of Government on leave or duty in that country whe- 
ther such allowance or salary is paid in sterling in the United 
Kingdom or by means of negotiable rupee drafts on a bank in 
India ; (ii) the leave allowance or salary drawn from any Colonial 
Treasury by officers of Government on leave or duty iu the 
Colony and (in) leave salaries or leave allowances paid in the 
United Kingdom or in a Colony to officers of local authorities, 
or to the employees of companies or of private employers, on 
leave in the United Kingdom or in such Colony. 

• 

Whatever justification there may have been originally for 
this exemption, there is no justification for it now and it should 
bo revoked. 

7. Interest on securities payable abroad charged on Indian Revenues 
or on Indian Income — (i) If it is desired to bring sterling securities 
within the scope of British India Income Tax, this could only 
bo done by amendment of the Government of India Act by the 
United Kingdom Legislature. In such an event, special machi- 
nery for the deduction of tax would need to be provided. 

(ii) A definite distinction can be drawn between the case of 
a security issued by a commercial concern and one that is issued 
by the taxing authority itself and in the case of interest on sec- 
urities payable without British India by an assessee in British 
India, provision should be made for the taxation of such interest 
by an amendment of Section 8 of the Act, deeming such interest 
to arise or accrue in British India. 

8. Casual and Non-recurring receipts — Transactions of purchase 
and resale should be liable to taxation only if these are suffici- 
ently numerous or so organised as to constitute the carrying on 
of a trade. An explanation should be added to Section 4 (3) (vii) 
to the effect that the word “ casual ” in relation to transactions 
of purchase and resale covers all such transactions as do not, by 
reason of their number or organisation, amount to the carrying 
on of a business. 

9. Basis of charge of income tax — The Committee strongly re- 
commend the adoption of a suitable “ slab ” system instead of the 
scale system now adopted by the Government, and give in Ap- 
pendix 2 a specimen scale. 
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10. Life assurance premiums — (i) Aa regards policies I'llVeled 
oiitiSide BriUah India there seems to ho suilicicnt reason for 
their exclusion from relief in the fact that the. iiilerest iuid pio- 
fits accruing to the Asauranco Company are imt suhjeet to I'u'i- 
tish India Income tax. (ii) This allowance should he gi.veu as a. 
deduction; inaxiiuum allowable may he fixed at Ks. d,(KK) ; ;t.nd 
one half of Tiho allowable premium may ho deducted from the 
total incoiuo to arrive at tho income asses.sahle. 

11. Provident fund contributions — (i) ’Whethi'r or not the “slab'' 
system be adopted, interest credited so far as it does not exceed 
6 per cent, on the aoeumulaleil balance in the provident fund.s 
and docs not exceed one third of the salary for the same year, 
should bo deducted from the employee’s tot'aJ income, itmlnsivo 
as at present of omployoo’s contributions and added interest, in 
computing the income to be taxed, and disallowed tmnis sliould 
no longer be segregated in order to compute for further disallow- 
ance the interest thereon. This will simplify the present 
method. ^ 

(ii) To cover cases where an employee ceases to be a mom 
her within five years, the provisions of Section 5B-(i, sult-soetion 
(3), should ’be amouded to provide that a calculation of tax pay- 
able on tho total inoome of all tho years concerned shall In- made 
as if, ill his case, thii fimd had not bcion recognised, a,nd from the 
total amouut of tax so computed, there sliall he deducted the 
total amount of tax already colleoted for those yiiars, the balaime,, 
if any, being payable by ttio employee. 

(iii) Official funds {i./;., those to which the Provident Ij’imds 
Act, 1925, applies) should ho required to fullil the same condi- 
tions as any others iii order to obtaiji Income Tax i*ximiptions. 
Chapter IX-A of the Income Tax Act, with the India, n Income 
Tax (Provident Bunds lioliof) Buies, should be made applicable 
to all Provident Bunds in respect of which mcomu tax relief is 
granted. 

(vi) Buporanuuation Bund Uoutrihutious should recidve simi- 
lar treatment to that accorded to Provident Bunds. 'I'he contri- 
butions by an employer to a properly constituted trust for the 
provision of employee’s pensions are already allowed to him as an 
item of expense ; similarly the contributions of (uiipluyees a, ml 
the interest earned by the fund should also be oxemptod. bhiaity 
and logic alike support this claim and its adoption is roconi- 
mended. 

12. Company Super-Tax.— The Jixemption limio of Bs. 50,O0U is 
clearly illogical. Small companies derive relatively as mmdi ad- 
vantage as large ones from the privilege of incorporation and tho 
amount of profit made by a company bears no necessary relation 
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to the wealth or poverty of its shareholders. It is recommended 
therefore that the present exemption limit, which seems to have 
been based on a false analogy should be abolished. 

13. Wife’s Income — The income of a wife should be deemed to 
be, for income tax purposes, the income of her husband, but 
where the income of the wife is derived from her aei^sonal exer- 
tions and is unconnected with any business of her husband, her 
income from her personal exertions up to a certain limit, say 
Rs. 600, should not be so included. To avoid an undue proportion 
of tax falling upon the wife or the husband, on application by 
either husband or wife, within a period to be specified, the hus- 
band and wife should be separately assessed in respect of his or 
her income, and the tax chargeable on each shall be that propor- 
tion of tile tax assessable on the joint income that the incorne of 
the spouse bears to the aggregate of the two incomes. 

14. Income of Minor Children — Income of a minor should be 
deemed to be the income of the father (i) if it arises from the 
benefits of partnership in a business in which the father is 
a partner or (ii) if, being the income of a minor other than a 
married daughter, it is derived from assets transferred directly 
or indirectly to the minor by his or her father or mother, (iii) if 
it is derived from assets apportioned to him in the partition of a 
Hindu Family. 

15. Partnership — In relation to partnerships the Committee 
recommend, after considering the various difficulties that exist 
at present : — (i) That in general the Assistant Commissioners 
should make more use of their powers under Rule 2 (c) to permit 
registration at any time up to the determination of any appeal. 
The abuses in cases to which Section 26 of the Act applies owing 
to the production of new partnership deeds specially drawn up to 
affect the apportionment of the profits assessed should disappear 
if the recommendation of the Committee relating to Swccessiow 
is accepted. 

(ii) That the form of return for a partnership should pro- 
vide for declaration of the constitution of the partnership and of 
the basis on which profits of the “ previous year ” have been 
divided, and that such declaration, if supported by proper ac- 
counts, should normally suffice for automatic re-registration as 
long as there is no change from the particulars recorded at the 
date of the last registration. 

(iii) That when the Income Tax Officer is satisfied that non- 
registration involves less tax being paid than would be paid other- 
wise, he should be empowered to deal with a firm not claiming 
registration in the same manner as if it were registered, This is 
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intended to meet the typo of cases in which non- registration is 
used to reduce the tax payable. 

(iv) The position regarding registration i)f a firm follinving 
the execution of a partnership deed should ho iisfwlc clear to tin' 
public. A suggested method is tho o.no.loHuro, with tlu- retmui 
form issued i^p each firm, of a short mftmora.udiim on tho subject. 

(?) Tho actual basis of division obtaining in tho previous 
year should govern the division of tlie assessalih^ profits of that 
year between the partners ami not tho basis at tho time of mak- 
ing tho assessment as provided in Section 14 (2) (b). 

(vi) A uniform inotbod of computing tho individual part- 
ner’s shares of a firm’s profit or loss is reconunendtHL 

(vii) In tho computation of tho profits of a firm whotiier re- 
gistered or not, no deduction should bo made in respeut of iiiiiy 
sum, whether described as salary, interest, conimission or otluu’- 
wise, which is payable to a partner, and any partner’s assessable 
income from partnership business should las his actual sliaro of 
the profit or loss of the previous year calculated on tho lines in- 
dicated above. 

(viii) Tho profits of each partner in a registe.rod firm should 
be a.ssesscd upon him personally but in the name of tho firm in, 
the case of a non-resident partner, Section 44 of the Act htiing' 
expanded to provide for the rec.ovory of tax in smdi cas(',s. 

16 . Hindu Undivided Families — Though the Committ('e r('cogtii>^(! 
that there is some case for the recognition of tlu' spc'chd position 
Hindu undivided families, since, however, the effect on the Ho- 
vemie of any concession would be very considerable, they had to 
take into account tho practicability of tlui various suggestions 
made. If the Govonunent is prepared to accept the reduction 
in the yield of tax involved, a practicable concossiou, (whicdi the 
Oommittoo consider should not be exceeded in view of what is 
said above), would l)o to ascertain the rate of ta,x applicable, in 
cases where there are iiiort^ than one, adult marri('.<l male nauii- 
ber, by dividing the family’s income by two, but to include in the 
income of the Joint Hindu Tainily the imiividual income of all 
members (includitig wives and minor children) from whatever 
source derived whether covered by the Hindu Gains of Ijcarning 
Act or not, and to abolish the special scale of super-tax rates for 
Undivided T’amilios. 

{To be continued). 
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THE PW YEAR’S BUDGET AND INCOME TAX 

Dbtebioration OB Income Tax Revenue. 

The Revised Budget for the year 1936-37 shows, instead of 
the anticipated surplus of Rs. 6 lakhs, a deficit of Rs. 197 lakhs. 
There is an excess of Rs. 25 lakhs in expenditure and a deteriora- 
tion of Rs. 178 lakhs in revenue. The main elements in the total 
deterioration of Rs. 178 lakhs are Rs. 216 lakhs under Customs, 
Rs. 37 lakhs under Income-tax and 28 lakhs under Currency. 
There was an increase of 41 lakhs, 37 lakhs and 10 lakhs respect- 
ively under the headings Central Excise, Miscellaneous and Salt. 

Causes op Deterioration. 

With regard to this decrease in income-tax revenue the 
Hon’ble Finance Member says: 

“ The deterioration of Rs. 37 lakhs under this head is due in 
the main to two causes The first is a decline in income tax 
receipts from sugar manufacturing companies. The establish- 
ment of aji unnecessarily large number of sugar factories in 
certain areas has inevitably led to price-cutting, started primarily 
by companies which, owing to financial or climatic reasons were 
unable to hold stocks. This has entailed a considerable reduction 
in the profits of the industry as a whole. The other cause is the 
fall in the profits of money-lenders. Provincial Rural Indebted- 
ness Acts while improving the position of the debtor have reduced 
recoveries and made the lender less willing to make iurther 
advances so that there has been a falling off both as regards his 
rate of profit and as regards his volume of business.” 

Proposals for 1937-38. 

The Grovernment propose to make up the deficit for the year 
1937-38 m crores) by improving and tightening up the adminis- 
tration of existing taxes ’, including income tax. The first 
measure adopted by the Government is the enactment of the In- 
come Tax (Amendment) Act (lY of 1937) which proposes to 
consolidate the income of the husband and wife ar^ of father and 
minor chidren. The Government expect Rs. 20 lakhs next year 

N— .4. 
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from this Ainondmont alone." The Budget for 1938-39 may tell 
us whether the hopes of the Government are based on reliable 
data or mere imagination. 

The Second stop proposed to be adopted is the ‘ tightening 
up of the machine ’ of the administration of Income tax. The 
fcHnanoe Member observes ; 

“ Personsflly I believe that, given time, wo could find it (the 
deficit of 14 croros) by improving and tightening up tho admini- 
stration of existing taxes. The Amendment in tho Inconu'. Tax 
Act brought forward in tho current session is expected, besides 
arresting tho further dotorioratioti which would have attended 
tho continuance of the practien with which it d(^alt, to yield an 
immodiate improvement of Rs. 20 lakhs in the. coming year and 
eroditr for this amount has boon taken in tho ostimattw I have 
placed before tho House.” 

Introduction of New Measurkb. 

Referring to the Report of the Income-tax Enquiry Com- 
mittee, the Einanoe Member states ; — Tho other recommendations 
contained in’ the Income Tax Enquiry Report are broadly spoiik- 
ing of two kinds. Some are concerned with ciianges in the 
Indian Income tax systenu, and involve questions of principle on 
which it is desirable that public opinion should be elicited before 
it is decided to put forward legislation to carry them into effect. 
I have already taken steps to consult representative bodies and 
interests on these suggestions. The remaining rcicomiricndations 
of the Report are concerned with the admiuistratjpn of the 
department, and consist of proposals tightening up the machine 
so as to secure the most efficient assessment iuul collection of tho 
tax, accompanied by suggestions for alioviatio7i of certain hard- 
ships which are regarded as affording ground for legitimato 
complaint by the taxpayer. I propose to take up without diday 
the consideration of the possible improvements in admiinstratioii 
with a view to the early introduction of reforms which arc; iignual 
to be necessary.” 


Budget Estimate fob 1937 38. 

The Budget estimate of income tax revenue for 1937-38 is 
Es. 14,30 lakhs as against the revised estimate of Rs. 16,30 lakhs 
for 1936-37. After allowing for a loss of Es. 1,40 lakhs owing to 
the separation of Burma, the estimate for 1937-38 anticipates an 
improvement of 40 lakhs of which Rs. 20 lakhs is duo to tlus 
measures to be taken under the Income tax (Amendmentl Act IV 
of 1937, 
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THE INCOME TAX (AMENDMENT) ACT. IV OF 1937. 

The Income Tax Amendment Act (IV of 1937) received the 
assent, of the Governor-General on the 4th March, 1937. The 
objects of the amendment are stated in the following ‘ statement 
of objects and reasons ’ : — 

“ Eeferenoe in Sees. 1 and 4 of Chapter III of th<e Income Tax 
Enquiry Eeport, 1936, to the practices of avoiding taxation by 
means of nominal partnerships between husband and wife or par- 
ent and minor child or by the nominal transfer of assets to a wife 
or minor child (or to an “ association ” consisting of husband and 
wife) when there is no substantial separation of the interests of 
the assessee and the wife or child. These practices are reported 
to have become very widespread already, with considerable detri- 
ment to the revenue, and there is little doubt that if they are not 
checked there will be progressive deterioration. The proposals 
in the Eeport regarding the aggregation of the income of husband 
and wife go beyond the immediate necessities of the case and to 
that extent their adoption would involve the admission of a new 
principle which the Government of India do not desire to esta- 
blish in advance of the general public discussion of the Eeport 
which has been arranged ; and the present Bill has been so 
drafted as to deal only with the abuses to which I have referred.” 

The text of the Act is printed below : 

THE INDIAN INCOME TAX (AMENDMENT) ACT, 1937. 

^ ACT No. IV OP 1937. 

[Eeceived the Governor-General’s assent on 4th March 1937.] 

An Act further to amend the Indian Income-tax Act, 1922, for 

certain purposes. 

Wheebas it is expedient further to amend the Indian 
Income-tax Act, 1922 (X.I of 1922) for the purposes hereinafter 
appearing ; It is hereby enacted as follows : — 

1. This Act may be called the Indian Income tax (Amend- 

Bhort title. ment) Act, 1937. 

2. To Section 16 of the Indian Income-tax Act, (hereinafter 
Amendment of 8. 16 referred to as the said Act), the following 

Act XI of 1922. sub-section shall be added, namely : — 

“ (3) In computing the total income of any ind^ividual for the 
purpose of assessment, there shall be included — 
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(a) so much of tho income of a wife or minor ohikl of such 
individual as avisos directly or indirocfcly— 

{%) from the memborship of the wife in a firm of wiiich her 
husband is a partner ; 

(m) from the admission of tho minor to tlio IxmofitH of 
partnership in a firm of which sucli individual is a partner; 

{in) from assets transferred directly or indirectly to the 
wife by tho husband otherwise than for adequate consid(*ratiuu 
or in ootinoxion with an agreement to live apart ; or 

(ir) from assets transferred directly or indirectly to tlu* 
minor child, not hiung a married diuightiu*, hy such individual ; 
and 

'■ * 

(b) so much of the ineoino of any association of individuals 
consisting of such individual and his wife as arises from assets 
transferred to tho association by such iiidividnal.” 

3. To sub-s. (6) of Section 18 of tho said Act tlie following 

proviso shall bo added, namely 

Amendment of A'. “ Provided further that where such person or 
18, Act XJ of 1922. owner is a person whose income is included 
under the provisions of suh-s. (3) of Section IG 
in the total income of another person, that person shall be. deom- 
od to be the person or owner on whose behalf payiuont has been 
made and to whom credit shall be given in the assc'ssment for tho 
following year.” 

4. After sub-s. (3) of Section 48 of the said Act tha following 

sub-scotion shall be inserted, namely 
Amendment of R. “ (3-A) Where tho shareholder rtiferred to 
i8,ActX[ of 1922. in sub-sec. (1) or the member of a riigis- 
tored firm or tho minor admitted to th(^ 
benefits of partnership referred to in sub-sec. (2), or the owner of 
a security referred to in sub-s. (3) is a person whoso incoirm is in- 
cluded under the provisions of sub-sec. (3) of Section .1(5 in tins 
total income of another person, the provisions of sub-secs. (I), (2) 
and (3) shall apply as if that person were hiinsolf the person 
entitled to a refund under those sub-sections.” 

5 . The amendment made in the said Act by Section 2 shall 

not have effect in respect of any iiuioinc 
Operation of R. 2. chargeable to income-tax for tmy y('.ar (mhI- 
ing before the 1st day of April 1937. 
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The Indian Finance Act, 1937 . 

[Received the assent of the Governor-General on the 31st March, 1937] 

The following Act, which has been assented to by the Gover- 
nor General under the provisions of clause (b) of^ub-section (1) 
of section 67 B of the Government of India Act, and has been 
expressed to be made by the Governor-General under the provi- 
Bons of sub-section (2) of the same section, is published for 
general information in the Gazette of India dated April 3, 1937 

An Act to fix the duty on salt manufactured in, or imported 
hy land into, certain parts of British India, to vary the excise 
duty on sugar leviahlc under the Sugar {Excise Duty) Act; 1934, 
to vary certain duties leviable under the Indian Tariff Act, 1984, 
to vary (he excise duty on silver leviable under the silver {Excise 
Duty) Act, 1930, to fix maximum rates of postage under the Indian 
Post Office ylc^, 1898, and to fix rates of income-tax and super-tax. 

Whebeas it is expedient to fix the duty on salt manufactured 
ill, or imported by laud into, certain parts of British India, to 
vary the excise duty on sugar leviable under the Sugar (Excise 
Duty) Act, 1034, to vary certain duties leviable under the Indian 
Tariff Act, 1934, to vary tlio excise duty on silver leviable under 
the Silver (Excise Duty) Act, 1930, to fix maximum rates of 
postage under the Indian Post Office Act, 1898, and to fix rates 
of inoomo-tax and super-tax ; It is horohy enacted as follows : — 

Shvrt ttlle and 1. (1) Tliis Act may be called the Indian 
extent. Finance Act, 1937. 

(2) It extends to the whole of British India, including 
British Baluchistan and the Sonthal Parganas. 

Fixation of salt 2. The provisions of section 7 of the Indian 
duty. Hult Act, 1882, shall, in so far as they enable 

the’Oovdrnor-Gcnoral in Council to impose hy rule made under 
that section !i, duty on salt manufactured in, or imported into, 
any pii,rt of British India other than Burma or Aden, be constru- 
ed'as if, for the year beginning on the 1st day of April, 1937, they 
imposed such duty at the rate of one 'rupee and four annas per 
mannd of oighty-two and two-severrths pounds avoirdupois of 
salt raanufacturod in, or imported hy land into, any such part, 
and such duty shall, for all the purposes of the said Act, be deemed 
to have! 1)6011 imposed by rule made under that section. 
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Amendment of 3 . Iix sub-seebion (2) of Hoction 3 of tho Bu^ar 
section 3, Act XIV (Bxoisc Duty) Act, 1934, — 
of 193L 

(а) in clause («), for the words “ ton annas ” the word “ one 
rupee and five annas ” shall ho substituted. 

(б) in clause (ii), for the words “ one rupofi and five aninw ” 
the words “ two rupc(;s ” shall be. substituted. 

Amendment of 4 . In the first Bchodulo to the Indian Tariff 
the first Hchedute to Act, 1934 

Act XXX 11 of im. 

(a) in Item No, 17, for the words and fiffuros “ Us. 9-1 
per cwt.” in the. fourth column tho following words and figures 
shall bo suKstitntod, namely ; — 

“ tho rate at which excise duty is Cor the tiuie being levi- 
able on sugar, other than hhmihari or palmyra sugjir, prodina'd 
in British India 'plus Ks. 7-4 por owt.” ; 

(fe) in Items Nos. 61 (2) and 62 (1), for the, words '* two 
annas por omiec ” in tho fourth ooiunm the words “ three annas 
por ounce” shall bo suhabitubed. 

Amed'ment of 5. In sub-section (1) of section 3 of the Hil- 
section 8, Act vor (Mxcise. Duty) Act, 1930, for tlu* words 
XVIJJ of 1930, “two annas ” the words “ three annas ” shall 
be substituted. 

Inland Postage 6. Nor the year beginning oh tlm Ist day (»f 
raie.'t. April, 1937, the Schedule contained in the 

Schedule to this Act shall l)o inserted iti the Indian Post OlHco 
Act, 1898, as the Nirso Schedule to that Act. 

Income-tax and 7 . (1) Income-tax for tho year hoginning on 
su'per-iax._ the ist day of April, 1937, shall be cbargnul at 

rates applicable to the total inoonic of each assossoe the same, and 
increased in each case by tho same fraction of tho amount of tho 
rate, as for the year boguuiing on the 1st day of April, 1936. 

(2) The rates of super-tax for tho year beginning on tlui 1st 
day of April, 1937, shall, for the purposes of section 66 of tho 
Indian Inoo)ne-tax Act, 1922, be the same rates, incniascid in 
each ease by the same fraction of the amount of the rate, as for 
the year beginning on the Ist day of April, 1936. 

(3) For the purposes of sub-section (1) “ total income ” moans 
total income as determined in accordance with the provisions of 
the Indian Income-tax Act, 1922. 

[Schedule relates to Postage rates and is not printed hero]. 
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THE JUDICIAL COMMITTEE ON BEST JUDGMENT ASSESSMENT. 

Laxminaeain Badeidas’s Case [1937 LT.E. 170]. 

Under Section i23 (4) of the Indian Income Tax Act if a 
person fails to make a return under Section 22 (1) or Section 22 
(2) or fails to comply with all the terms of a notice under Sec- 
tion 22 (4) to produce accounts or with the terms of a notice 
under Section 23 (2) to produce evidence, the Officer shall make 
an assessment ‘ to the best of his judgment ’. The Att does not 
give any indication as to what constitutes an assessment to the 
best of the judgment or how or on what materials an assessment 
to the best of the judgment is to be made. The decisions on the 
subject are also not very clear. Cases in which Section 23 (4) 
has to be invoked and an assessment made to the best judgment 
are, however, of very common occurrence in practice. The re- 
cent decision of the Judicial Committee in Laxminarain Bad- 
ridas’s Case reported below at page 170, in which their Lord- 
ships of ijhe Privy Council have laid down in clear terms what 
constitutes a best judgment assessment will therefore be read 
with great interest bytincome tax authorities and assessees. The 
duties of an Income Tax Officer in making a best judgment as- 
sessment are laid down in the judgment in these words: — 

“He must not act dishonestly or vindictively or capriciously 
because he must exercise judgment in the matter. He must make 
what he honestly believes to be a fair estimate of the proper figure 
of assessment and for this purpose he must, their Lordships think, 
be able to take into consideration local knowledge and repute in 
regard to the assessee’s circumstances and his own knowledge of 
previous returns by, and assessment of, the assessee, and all other 
matters which he thinks will assist him in arriving at a fair and 
proper estimate ; and though there must necessarily be guess- 
work in the matter, it must be honest guess-work. In that sense, 
too, the assessment must be . to some extent arbitrary. Their 
Lordships think that the section places the officer in the position 
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of a person whoso decision as to amount is final and auliject to 
no appeal, hnfc whoso docision if it can ho shown to have boon 
arrived at without an honest exorcise of jndf^tmuit tiia,y ho revised 
or reviowod by the Ooimnissionor iiiuior the powers e.otifi'rn'd 
upon that official by Section 33”. 

Tiimor-s op ‘LoOATi PjHQDIRY’. 

Eeferriug to tho theory laid down by the. Nagpur Judicial 
Commissioner’s Court that an assessineiit cannot ho an assess- 
ment to tho best of tho officer’s judgiiiont unless the ofluu'r (i) 
conducts the local enquiry before malving tho aHS('SHiiieiit and (ii) 
records a note of the details of tho rosults of such (uiquiry, tluur 
Lordships say that they find it impossible to ('xtraet tlieso ro- 
quiroments from tho language of the Act. Nor (‘-an they find 
any such justification in tho authorities upon which tlHiJudiciai 
Commissioners appear to have roliod. Tho authorities, in their 
Lordships’ opinion, do no more than affirm that the olluuu' must 
oxoreisG judgment and must not act on more caprices or in any 
other way' inoonsistont with the exercise of judgimmt. Tlu'ir 
Lordships agree with tho views expressed by tho llaiigooii High 
Court in Ahdid Bari (Uiowdhimj'H Case (I.Ij.'U. 9 Kmig. ‘2Hl). 

Wo are glad to firrd that tho judguicmt of the Privy Council 
tallies exactly with tho opinion which w(! had oxprossod in our 
comments on tho judgment of tho Judicial Coumussiom'r’s Court 
in Laxminarain' s Case. At p. 37 of Vol. II in our iVoies awe! 
CommmU, w'e said : 

“With all respect to the learned Judicial Comniissiom'rs wo 
think they have gone too far. Wo do not think there is any 
justification whether in tho Act itself, or tho s<iverfil c.ases whic.'h 
have been referred toby tho loarjiod Judges in their judgimuit 
for laying down any such broad propositiotis. Tho hiigislature 
has wisely left tho matter with saying that the Jiicome Tax 
Officer should make an assessment “to tho host of his judgment ” 
in such cases, and wo do not think that wo are justiliml in im- 
posing any obligation upon the Income Tax Ollicors as u, matter 
of law either to make any local enquiry or to record tho results 
of such enquiry. Nor are we aware of any docidod case from 
which such rules may be deduced though, of course, the decisions 
have laid down — and laid down rightly — that an assossmetit 
under Section 23 (4) should be made ‘ according to tho rules of 
reason and justice, not according to private opinion : according 
to law, not according to humour ’ and that such an assessment 
must not be arbitrary, vague and fanciful, but legal and regular.’ 
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Best Judgment assessment Not a Mattes of Disobbtion. 

Their Lordships’ judgment also establishes that an assess- 
ment ‘under Section 25 (4) is not discretionary. They say 
“ under Section 23 (4), the fact of failure to comply with a notice 
under Section 22 (4) makes it compulsory on the officer to make 
an assessment under Section 23 (4) and under Section 27 unless 
the officer is satisfied that the assesses had not a reasonable op- 
portunity to comply, or was prevented by sufficient cause from 
complying, with that notice the assessment must stand." 

Rbfebenob in Best Judgment Assessment Cases. 

Adverting to references from best judgment assessment 
cases their Lordships have thrown out the caution that it is not 
possible to turn a mere question of fact into a question of law by 
asking whether as a matter of law the officer came to a correct 
conclusion upon a matter of fact. If an assessment has been 
made to the best of the officer’s judgment it must stand unless 
the assesses succeeds in satisfying the officer that he had not a 
reasonable opportunity to comply, or was prevented by sufficient 
cause from complying, with the terms of the notice under sec- 
tion 22 (4) and if he fails to do so upon the undisputed or proved 
facts of the case the matter should end there unless the Com- 
missioner chooses to proceed under section 33. Where the ques- 
tions involved in such oases are purely questions of fact, no 
reference should be made under section 66 (2). 

ADJOURNMENT OF INCOME TAX INQUIRIES. 

The Judicial Committee have also made some important 
observations in the above mentioned case on the respective duties 
of Income Tax Officers and assessees in the matter of adjourn- 
ment of Income tax inquiries. Their Lordships say that they 
are unaware of any rule by which an Income Tax Officer is 
bound or ought to aimounoe beforehand how he proposes to deal 
with an application for adjournment. Where an assessee has 
already obtained an adjournment it is his duty if he desires a 
further adjournment to apply at a date sufficiently early to enable 
him in the case of a refusal to be prepared to proceed on the 
appointed day. If he does not do so and an application is made 
on the very day appointed for compliance with the order, and 
the Income Tax Officer does not find any ground for granting 
further adjournment he will be justified in making«an assessment 
to the best of his judgment. 



34 


IN<!()MK TA.'S BBl'OllTS 


LV(U,. V 


ASSISTANT COMMISSIONER’S POWER TO ADMIT ADDITIONAL 
GROUNDS OF APPEAL 


liAiioBK Hiaii Court’s View, 

In Uio caso of Ram Ral'ha Mai and Sam (1937 I.T'.B. 137) 
tho Icaruotl Judges of tho Lahore High Court iiuvc hud down 
that ‘an Assistant Coiuitiissionor has no authority to adtuit a, 
now matter raised in the form of an additional ground of apjK'al 
after an appeal has oneo honn iulniitted, whotlnu’ within the 
period proscrihod therefor or after its expiry. All that he eau <io 
unde-r this enabling provision is to admit an appeal for the first 
time oven if it is pre.sonted after the period prescribed therefor.’ 
The,ir Lordships ooncode that at first sight this proposition may 
look startling but state, that a reference to the provisiinss relating 
to appeals under the Code of Civil Prooodnre will make tlieir 
meauing clear. Their Lordships’ reasoning is this; tho Indian 
Limitation Act prescribes the period of limitation for appeals ; 
Hection 5 of that Act confers authority upon appellate Courts to 
admit appeals oven after the expiry of tho period of limitation 
proscrihod therefor; and in spite of the power so vested, tho 
legislature has spocitically provided in Order 41, Rule ‘2, of tho 
Civil Procedure Code for tho admission of additional grounds of 
appeal, by leave of the Court. No such provisions is containod 
in tho Income Tax Act which, relating to matters expressly dealt 
with therein, is self-contained. It is clear therofotc, in their 
Lordships’ view that when once a memorandum of appeal is put 
in under Section 30 no new matter can be raised afterwards. 


Is This Yiew Coereot ? 

With all respect, wo find it difficult to api>rociato the force of 
this argument. The fact that there is a special provision in Order 
41, Buie 2, Civil Procedure Code, and there is no such provision 
in the Income Tax Act docs not Jieoossarily load us to tho e.on- 
olusioii that the Assistant Commissioner of Income Tax has no 
power to admit an additional ground of appeal. It is obvious 
that the Income Tax Act does not purport to deal with matters 
of procedure in detail like the Civil Procedure Code. The power 
to admit an appeal after time, we think, includes tho power 
to admit an additional ground of appeal and wo are of the 
opinion that ^ under Section 30 (2) Assistant Commissioners 
must be held to have such power so long as the Legislature 
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has not expressly taken it away. The fact that there is a special 
provision in the Civil Procedure Code for permitting additional 
grounds of appeal does not imply that such power is not included 
in the power to admit an appeal out of time. Apart from this, we 
are of opinion that once an appeal has been preferred the Assist- 
ant Commissioner has ample power to consider all the points that 
arise in the case whether raised in the grounds of b-ppeal or not. 
The technical rules as to pleadings are not applicable to income 
tax inquiries and even in Courts of Law the old procedure of 
strictly confining a litigant to his pleadings is not favoured much 
nowadays. 

This, of course, does not mean that the Assistant Commis- 
sioner is bound to admit any and every ground of appeal which 
the assesses may think fit to raise after filing the appeal, but we 
only mean that he has power to allow an additional ground to be 
raised, in his discretion, if he thinks justice requires it. The 
broad proposition laid down by their Lordships that ‘ he has no 
authority under that sub-section [Section 30 (2)] to admit a new 
znatter raised in the form of an additional ground of appeal 
whether within the period prescribed therefor or aftBrits expiry 
should, we think, be reconsidered. 

Desieability of Amending- Section 30 (2) 

If, as their Lordships hold, Section 30 (2) is capable only of 
the construction put by their Lordships on it, there is a clear 
case for a«zending the section by adding a provision similar to 
Order 41, rule 2, Civil Procedure Code, and we would invito the 
attention of the Central Board of Revenue to this matter. 

CONVERSION OF HINDU UNDIVIDED FAMILIES 
INTO FIRMS OR COMPANIES. 

Mitt ABCB AND Lakhmidas’s Case. 

In Mitkvrchanil I jahhmidas y . Gommissioner of Income Tax, 
Punjab (1937 l.T.R. 127), to which wo had referred in our March 
issue, it wa,s hold by the Ijahoro High Court that Section 25-A of 
the India, II Income Ta,x Act applies only to those cases where the 
question involved is one of pure and simple disruption of a Hindu 
Undivided Family unattended by conversion or transformation 
into a new entity and that Hection 26 is intended to coverall cases 
which are speeilied in clauses 1 and 2 thereof in whatever way the 
situation envisaged tliere may arise. Accordingly it was hold in that 
case that if in the place of a Hindu Undivided Pamiiy a new firm 
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is constituted or a new company brought into cxistciuH) assoss- 
mout should be made in accordance with Section ‘26 and not umlcr 
Section 25-A. 


Bam Bakiia Mal’s Oahk. 

In a still later oas(‘. Ham Jiakha Mai <0 Ham v. (hmmUHitmr 
of Income tax, Punjab (1937 I.T.B. 137), tin'- Ijahore High Court 
has reiterated this principle, and further considered another as- 
pect of this question which is of greater importance toassessees. 
Where the niotnbors of a Hindu Undivided idunily form theni- 
selves into a limited company to carry on a buHincss or sonu'. of 
the busiuossos of bho family wiihaiit cjfiioting a complete partition 
between thenmloes how is tlio assessment to bo mad(^ '/ Can ati 
assessment bo made upon tho company to the oxUsiit to which it 
is found to have actually suooocdod to those buHiiii(H.-!os whitih 
are separable from the rest, and can tho Hindu Uainily be assess- 
ed at the ssrue time as a family under Section ‘25-A in respe.ctof 
tho inoomo fro n the other business or sources '2 The.ir ijordships 
have answered this question in tho allirinative. No doubt a Hindu 
Undivided Family and ii, firm or a limited company are mutually 
exclusive and cannot co-oxist and accortlingly without cjoniplcte 
disruption the conversion of a iiindu Undivided family into a 
firm or company in its entirety is inconceivable, and so hmg as 
it remains undivided tho question of succession to it ae a whole 
by another entity does not arise; but, as it is possibhrundor the 
income tax law that a person conducting scjviiral businesscis may 
ha succeeded in a particular business which is divisible from the 
other businesses of his, a Hindu Uiidivide.d b'aiuily as a, person 
can in the matter of, such business bo suoccode-d by a cotiip.aiiy to 
that extent. It is therefore open to tho members of a 11 iiulu 
Undivided family to form themselves into a limited company to 
carry on the business or one of tbe businesses of tlio family with- 
out effecting a complete partition and in such a case thoro is 
nothing illegal in assessing the company as a successor m res- 
pect of the income of the business and continuing to assess the 
undivided family as such in respect of its other income. 

The question as to the rate at which income tax is to be levied 
on a company which is assessed under Section 26 (2) as successor 
of a Hindu U ndivided Family is also considered in this case. Their 
Lordships haye held, following the decision of the Privy Ooimcii 
in the Western India Turf Club’s Case (I.L.B. 62 Bom. 123) that 
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fehe assessment on the suooessor is to be made as if he had been 
carrying on the business throughout the previous year. It has 
been further pointed out that in case of succession under Section 
26 (2)’ income is to be computed with reference to the position at 
the time it was earned although the charge ef tax computed on 
that basis is laid upon the successor. 


The Madbas View. 


This view conflicts with the opinion of the Madras High Court 
expressed in Thontefu Cldnna, PuUayija v. Gommissioner of 
Income Tax, Madras (1937 I.T.R. 132), in which it was held that 
when all the members of a Hindu undivided family after separa- 
tion and partition constitute themselves into a firm in order to 
continue the business carried on by the undivided family the 
assessment of the total income of the undivided family up to the 
date of separation and partition should be made in accordance 
with Section 2.’5-A (2) of the Income Tax Act on the members as 
if no separation or partition had taken place. The Judges of the 
Madras High Court are of opinion that Section 26 (2) is not appli- 
cable to such a case as there is no change of ownership and the 
assessment cannot be made on the firm carrying on the business 
as successors of the family within the meaning of Section 26 (2). 
The dccisron has been expressly dissented from by the Lahore 
High Court in Bam BahliaMaVs Case but there is this difference 
to be noted between the two cases, namely, that in the Lahore 
Case the members had formed themselves into a limited company 
which is a distinct legal entity. In the case of a company there 
is clearly a transfer of ownership from the members to the 
company. Where they form themselves only into a firm the 
question whether there can be said to be a transfer of ownership 
is not so clear. But the decision of the Lahore High Court in 
Mittarohand Lalhmi Das’s Case lays down that even in cases 
where the members form themselves into a firm, assessment is to 
be made under Section 26 and not under Section 26-A (2). None 
of these decisions applies directly to a case where, without comp- 
lete separation the members form themselves into a, firm to carry 
on one of the businesses of the family but the decision in Bam 
Bahha MaVs Case is not on the face of it confined to limited 
companies. Their Lordships appear to be of the view that the 
principle would apply also to cases where the members form 
themselves into a firm without effecting a complete partition. 
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EXEMPTION OF INCOME FROM COFFEE GROWN IN NATIVE 
STATE BUT CURED AND SOLD IN BRITISH INDIA. 

Judgment was prouounoed hy the Madran High Hoiirl on th(‘ 
29th of April in tlm caHO of Vriran Bahadur <S'. L. \rafhiiif< 

No. 181 of 1986] in which a (puistion of groat imporlanoo to 
persons’ownirg agricultural landB in Native Ktiitos ami to plautorH 
owning ooffoo estates iu particular siroso for docision. 'I'lu^ aHsoKStn'i 
who resided in British India owiuhI somo colToo estji,iit's in tlni 
Mysore State. Coffoe. grown in those ('states was transjxntod to 
British India and handed ovt^r to a company at Mangal(ir(> to lx* 
cured and sold, and tin', (toinpany piiiid to the :iiSseHS('(' tin' sale 
proceeds Uiss tin' curing (charges am! commission on tln^sah's. 
The Oo’innissioner was of opinion that the im-oiin' was not agri- 
cultural income hut income from husiness, th:i.t tin' iiu'omn 
accrued entirely at Mangalon' in British India aiin! it was not 
therefore exempt from taxation. The (|U('stion “ whether any 
part of the income derived hy the petitioner from tin' produce of 
hisoolieo estates iu Mysore was exempt from taxation niuh'r the 
second proviso to Bee. 4 (2) of tlio Indian liieonn' 'I'ax Act as 
being income that has accrued or arisen outside British India” 
was referred to the High ('ourt. 

After hearing olaborMite a,rgiimentB on hoth sides the High 
Court lield that the whole of the income receiv<!(i hy the assessoo 
by the sale in Mangalore of the prodiuio of his colTeo eshttes in 
Mysore was exempt from taxation. Their Lordships refused to 
follow the decision of the Calcutta High Court in the Muhanpimi 
Tea i'/o’s Case, (1987 I.'I'.K. IIH) in which that Higli (j.onrb held 
that in the case of tea grown in a Native Htatn and sold in 
British India the entire incenne was assessable in Briiisli liidiii.. 
The Madras High Court is of opinion (i) that tlu' Calc.iitta ease 
was not correctly decidcKl and does not give full elTec.t to the 
decision of the Judicial Committee in Kiri, ‘'a Case (1900 A.O. 58H); 
(ii) that Clauses (l)and (2) of Heistion 4 are not mutually exclu- 
sive; (iii) what was done to the raw colTeo to make it market- 
able in British India was only an agricultural |)roc('BS ami no 
part of it could he attributed to manjifacturc or husiness; (iv) 
receipt of produce in kind in Mysore was receipt of inom-y’s 
worth and therefore receipt of income. The Madras High Court 
has got over an anomalous situation created hy the ciirelcssncSH 
of the legislature in inserting the proviso to Section 4 (2) in an 
inappropriate place but some of the propositions laid down in this 
case (especially the proposition that there is a receipt of income 
as soon as agricultural produce is received even before it is sold) 
require oarefuh consideration. The case will ho discussed in 
detail as soon as the full text of the judgment is available. 
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THE JUDICIAL COMMITTEE ON BUSINESS 
EXPENDITURE: TATA HYDRO-ELECTRIC AGENCIES’ CASE. 

The Eule in the Pondioheeey Case. 

It was laid down by the Judicial Committee in the Pondi- 
cherry Case (68 LA 239; 64 Mad. 691) that “a payment out of pro- 
fits and conditional on profits being earned cannot accurately he 
described as a payment made to earn profits. It assumes that 
profits must come into existence. But profits on their coming 
into existence attract tax at that point and the revenue is not 
concerned with the subsequent application of the profits.” This 
principle was re-affirmed and applied by the Committee in Bha- 
rat Insurance Company’s Case (1934 IT E. 63 ; 61 1.A. 41). 

Scope op the Rule Explained. 

The recent decision of the Judicial Committee in the Tata 
Hydro-Electric Agencies’ Case (reported below at p. 202) shows 
that the true scope of this rule has been much misunderstood in 
India and that the rule has been applied in several instances to 
cases which do not fall within it. In this case Loed Macmillan 
who enunciated the rule in the Pondicherry Case has himself ex- 
plained the real scope of the rule. The noble Lord has pointed 
out in clear and emphatic terms that rule in the Pondicherry 
Case is confined to payment out of profits. Payment of 'a share 
in a particular item of income is not within the rule even though 
the income in question is taken into computation in determining 
the total income assessable to income-tax. In the case in question 
Tata Sons, Ltd., who were theiManaging Agents of the Tata Power 
Co. Ltd., and of some other hydro-electric companies were entitled 
to receive 10% of the profits of the Tata Power Co. Ltd., as remu- 
neration for services rendered as Managing Agents. Tata Sons, 
Ltd., agreed with two other persons, in consideration of the latter 

N-6 
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advarioing itioiioy fco tho Tata Power Go. Iji.d., to pay of their 
coiiiiihssioti to ea.Gb of those linaiiciors. Tata. Hons Ltd. sol ise- 
queiitly assigned their nianajjng agoney rights to the 'I'aiia. 11 y<iro- 
Klectric Agencies Ltd, and the latter tioiu'\vt'<l tlu' agreeitienls 
with the financiers and paid them each iti a.cicoi'da,tice with 
a covenant they had entered into with Tata, Kons Ltd. Tlie in- 
cotno-tax auttioritios of India and tho High Goiirt of lioinhay 
held that tho cast' was clearly gov(irned hy tin' VoniUchi'rrii f'a.'te 
and tho %% paid hy Tata llydro-Mectric Agencies Ltd., could 
not ho dochietcd as business oxponclitnre in computing their in- 
coino for purposes of incoiiio-tax as it was a piiynieni of a, share 
of thoir profits. 


A Fundamental DiSTiNOTtoN. 

Ijokd MaomflIjAN, iu dolivoring tlie. judgniojid. of the Hoa,rd, 
pointcul out that the.ro is a fundanientai distine.tion In'tween a 
paymcnib of a share, of tho profits and a payinnnt of a, share in a 
particular ineomo which is oidy an itcnii or faedor in thc‘ compu- 
tation of a person’s predits or gains. Tlic' nohh' Lord said: 

“ Hoforf) their Jjordsliips, Oounsol for the. Grown did not sec'k 
to support the judgment of tlio High Court in th(‘ present caso 
on tho ground tiuit it wevs ndod hy tho decision in tlie I'n-ndi- 
ehtirry Case, and in tlicir Lordships’ vit'w ho was well advisecl in 
recognising tho dear distinction lintwecii that case and tlie prci- 
sent caso. In the Pondicherry Gewe th(‘ .assessees wc'ro under 
ohligatioii to make over a share of their predits to the Ifrc'iidi 
Government. Profits had first to bo earnc'd and asccrtaiiicHl be- 
fore any sharing took place. Here Ihc! ol)lig!i,tion ortho appel- 
lants to pay a quarter of tho commission which they rcmeiNe from 
tho Tata Power Go. Ltd., to ILL. l)insh;i,w Ltd., and iiichard 
Tildon Bmith’s administrator is quite indoponde.nt ol wfudln^r 
the appollauts make any profit or not. Indeed, if on tiioir year’s 
opcirabion as a whole they wccrc to make a loss and incur no lia- 
bility to income-tax, they woidd iioverthcloss have to pay a, way 
a quarter of the coinmissiou in question to the particis namncl. 
Tho cotmnission in truth is not profit or gain ; it is oidy am item 
or factor in tho computation of tine appellant’s profits or games. 
Thoir Lordships regard this as a fundamental distinction.” 

Again at p. 208 his Lordship said : 

“ It was not questioned by Counsel for the Crown that if tho 
present question had arisen with Tata Sons, I'itd., tlioy would 
under Section 10 (2) (ix), have been entitled on the facts stated 
to deduct their payments to P.E. Dinshaw, Ltd., and Richard 
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Tilden SiiiiLh as being expenditure incurred solely for the pur- 
pose of earning their profits or gains.” 

Macdonald & Oo.’s Case Disappeoved. 

Wiuh reference to C. Macdonald & O'o.’s Gase [1935 3 I.T.R. 
459J which the Bombay High Court purported to Sollow, and in 
which case also the said High Court had applied the rule in the 
Pondicherry Case their Lordships say that it cannot be support- 
ed by the authotity of the Pondicherry Case. 

Payments Made By Pubohaseb oe Business. 

The actual decision in Tata Hydro-Electric Agencies' Case 
is based upon another important principle which has also to be 
kept in mind in this connection. It is this : — 

“ If the purchaser of a business undertakes to the vendor as 
one of the terms of the purchase that he will pay a sum annual- 
ly to a third party irrespective of whether the business yields 
any profits or not, it would be difficult to say that the annual 
payments were made solely for the purpose of the business ; and 
it would make no difference that the annual sum should be made 
payable out of a particular receipt of the business irrespective of 
the earning of any profit from the business as a whole ”. In such 
a case the payments would assume a different character in the 
hands of the purchaser. They would not be payments made in 
the process of earning profits but would be payments made in 
fulfilment of an obligation undertaken by the purchaser in con- 
siderationl)f his acquisition of the right and opportunity to earn 
profits, i.c., of the right to conduct the business and not for the 
purpose of producing profits in the conduct of the business. 

How TO Avoid this Habdship. 

Now that the Judicial Committee have laid down that what 
was business expenditure and an admissible deduction would cease 
to be such in the hands of the purchaser who makes the same pay- 
ments in fulfilment of a covenant entered into with the original 
owner, prudent businessmen should begin to consider how this 
hardship — it is really one of the pitfalls of the law of income tax — 
can be avoided. It is the fact that the payment is made in fulfil- 
ment of an obligation undertaken as consideration for the acquisi- 
tion of the right to conduct the business that makes the whole 
difference. It is therefore doubtful whether the same result would 
follow if the purchaser does not enter into any such covenant with 
the vendor but merely goes on paying, as the vendor did, to earn 
his profits ; and we think it is clear that if the debt due to the third 
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party is entirely discharged by the vendor and the agreeimtnt 
botwoon them torminatedj and the purchasor hiniHolf directly en- 
ters into another transaction, though witii the satiu' parties and 
on the samo terms, the purchaser would be in the same position 
as his vendor and would bo ontitkal to (daiin a deducticai. 

Though the judgniout of the Bombay High Court in the Tata 
Hydro Mi'.otric Agencies' Cusa has boon al!i rim'd by the Judicial 
Committee, the gnauulHon which tho judgimmt has bt'oii affirm- 
ed are entirely dit’foront. This judgment of the Judicial Com- 
mittee has in fact saved India from an intcr])retation of the 
lAmdicherry Gase which would have caused miicii miscarriage of 
justice and reminds us of tho other similar instances in which 
the noble Law Ixirds of the Judicial Committee have, with their 
clearness of percoptiou, unerring knowledgo of fumiameiital prin- 
ciples and inborn scuso of justice rendered invaliiahlo aervieu to 
India. 

Official Assignee’s Liability to Pay Income Tax on Insolvent’s Property. 

The iutorcstiug (piostion whether the Official AsHigneo is 
liable to pay income tax on the income of property of an insolv- 
ent which becomes vested in him on an adjudication in insolv- 
ency was recently decided by the Calcutta High Court in In the. 
matter of the Official Assignee for Bengal (r(^portod at page 28S 
infra). On tho adjudication of a person, ccudain house property 
which belonged to him vested in the Official Assignee. Tho In- 
come Tax Oflicer called upon him to make a rtiiurn of the incomo 
from the property. The Official Assignee declined to-do so stat- 
ing that no statement of income iu an insolvent estate could be 
rendered and that all he could do in the matter was to semi a 
statement of the dehcioucy account as disclosed in the Hcluuliilo 
of affairs filed by the insolvent. Tho Income Tax Officer there- 
upon made a best judgment assessmont on him under Bection 
23 (4). The Commissioner referred the matter to tho High Court 
under Section 66 (1). It was argued by Mr. Page on bohalf of 
the Official Assignee that tho property changed its character 
when it passed mto tho hands of the Official Assignee, and that, 
although it would have been a lit subject matter for assessment 
of inootue tax in the hands of its original owner, yet when it 
passed into the hands of the Official Assignee tho property ceased 
to have the same taxable quality and was no longer a fit subject 
for taxation. 

Their Lordships however did not agree. In their view vis-a-vis 
the revenue -there was no change of character whatever. They 
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further held that the Official Assignee was the ‘ owner ’ of the 
property within the meaning of Sec. 9 of the Indian Income Tax 
Act, that the income was the income of the Official Assignee for 
the purposes of income tax, and that he could rightly be assessed 
under Sec. 9 of the Income Tax Act. 

COMMISSION PAID OUTSIDE BRITISH INDIA TO FOREIGNERS 

SERVING IN INDIA, WHETHER ACCRUES OR ARISES IN INDIA. 

The question where income accrues or arises has been the 
subject of several decisions and though many eminent Judges 
have expressed their views on the subject, it still remains one of 
the most intricate questions of income tax law. The recent 
Judgment of the Calcutta High Court in the ease of V. G-. Every 
(reported below at page 216) contains a very learned discussion 
of the subject. The determination of the question where income 
accrues is so difficult that one would certainly welcome the 
shelter contained in the statement made by Mr. Justice Costello 
in this case that “ the question should be looked at in the light 
of common sense and plain thinking and not too much import- 
ance should be attached to or emphasis laid upon the’ niceties of 
verbal definitions.” But usually, we remember the path of com- 
mon sense and plain thinking only after we get exhausted in the 
labyrinths of principles and precedents. 

The Decision in Me. Eveey’s Case. 

A company registered m England owned some tea estates 
in Assam in British India. Mr. Every entered into an agree- 
ment to serve the company for four years in the cultivation and 
manufacture of tea in these estates on a salary of Es. 800 per 
mouth and five per cent, commission on the net profits earned 
by these estates. During the accounting year 1934-35 he was 
on leave for seven months and while on leave in the United 
Kingdom he received Bs. 6,906 being the commission earned by 
him during the year 1933-34 on the basis of the profits of the 
company for the year 1932. The question being whether this 
sum of Es. 6,965 accrued or arose in British India or in the 
United Kingdom, their Lordships held that although the com- 
mission was payable in a lump sum after the acco ants of the 
company had been made up, the commission must nevertheless 
in the circumstances of the case be treated as if it were pay or 
salary paid upon a monthly footing and that it was obviously 
right and proper in the circumstances of the case to hold that 
the income in question did accrue or arise in Britjsh India. 
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MnAN[N(i OF ‘AOORUB Oil AllfSK.’ 

Thoir Ijordships’ opiiiiou on iiho poiiiis iiivolvcd in 
this 

(1) Tho words ‘iiccniing or arisinj^ ’ iu Hiwiioii 4 (1) of the 
lucomoTax Act iiioaii soinothing difh'roiit froiti ‘ twived.* 

♦ 

(2) They indicate some orifi;in or sourtie of ^o’owth for tlu' 
income in question. On this point they agre(’ with the deeisions 
of the Bombay Hif*'li Court in Bamilal MoHlah Caar (54 Bom, 
460) and t^aricpchand Hiil'ttmchmMVn (\isif (55 J'Join. ‘id 1) 

(3) The place wlitme income is ('arnod is not muicssarily the 
place where it accrues or arises (Panokuuhik, d.). 

In oiir Yiew their Lordships are ri^dit in tiieir (H)ncluKi(m, 
on the facts, that the income in (|uestion accrued or arose in 
British India. Propositions 1 and 2 nieiitioiied above are also 
right but we do not agrem that the words ‘ acciime or arise ’ 
necessarily indicate the origin or source of growth of tfie income 
in question. Income may aceriuf or arise at a place which 
is entirely .difloront from the origin or Boiirce of growth of the 
income. 

‘Accruing or arising’ in oiir opinion, refers to a stage 
anterior, in legal conci'.ption, to tin! receipt of the income, though 
the two stages may in certain cases occur at the same pbuii! or 
at the same time. Accrual denotes the stsige at wiiich the tiith; 
of the asscssoe to the income becomes p(!rfe(it. Tin* (lifi'ereiiin! 
between ‘accruing or arising’ and ‘receiving’ is, ive think, 
similar to the dirference between ‘ownership’ and ‘ possessitm ’ 
which is 80 well known in law. When a person comes to ‘ own ’ 
a particular item of income, it',., when his title to ihe saniti hi!- 
comos a settled and acknowledged fact, it micriies to him. When 
ho takes possession of it, he ‘receives’ it. ‘Accrue or arise’ 
denote therefore ail earlmr stage and ‘receive’ a later, in fact 
the last, stage. This matter requires more elaboration and we 
shall deal with this subject shortly iu greater detail and roviiiw 
the various theories that have been advanced in the decided 
cases. 
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NOTIFICATIONS OF THE CENTRAL BOARD OF REVENUE. 

The Central Board of Be venue have issued the following 
notifications under Sec. 60 of the IndLan Income Tax Act 

Notification No. 16 (May 1, 1937). 

.No. 16— In exercise of the powers conferred by Section 60 
of the Indian Income tax Act, 1922 (XI of 1922) the Central 
Government are pleased to direct that the following further 
amendments shall be made in the notification of the Government 
of India, in the Finance Department (Central Eevenue), No. 
F-72 I.T. 26, dated the 16th April 1925, namely : — 

In the said notification — 

(1) For the word “ Government ’’ the following shall be 
substituted, namely : — 

“ the Central Government, tho Crown Keprosentative or 
the Provincial Government as the case may be,” 

(2) In the List of Officers appended to the said notifica- 
tion, for the entries “ The Andaman and Nicobar Islands, 
Aden ” and “ any first class Eesident in the Political Depart- 
ment ” the following entries shall, respectively be substituted, 
namely — 

“ The Andaman and Nicobar Islands ” and “ any first 
class Eesident of the Indian Political Service.” 

Notification No. 17. 

No. 17 — In exercise of the powers conferred by Section 60 
of tho Indian Income-tax Act, 1922 (XI of 1922) and in super- 
session of tho Notification of the Government of India in the 
Finance Department (Central Eevenuos) No. 21, Income-tax, 
dated the 28th July 1934, the Central Government are pleased 
to oxetnpt from the tax payable under the said Act the income 
of a Service Fund derived from interest on Government securi- 
ties or interest on funds deposited with the Central or any 
Provincial Government. 

For the purpose of this exemption, a Service Fund means 
a fund established under the authority of, or with the permission 
of, the Central or any Provincial Government for the purpose of 
securing deferred annuities to the subscribers, or payments to 
them in the event of their resignation or dismissal from the 
service in which they are employed, or provision for their wives 
or children after their death or payments to their estates or their 
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noniiiicos upon thoir death, to which servants of the Oowii are 
alone admiasible as subscribers or inciubers and the fumlH ol 
which are either deposited with the Central or any Provincial 
(lovernmeut or invested in Gloveriimeiit Bocurities. 

Notification No. IB. 

No, 18— In exercise of the powers (sotiforred by Bee.tiou 60 
of the Mian Income-tax Act, 1922 (XI of 1922), tlu^ Central 
(lovermnent are pleased to direct that the followitij; fiirtlnu’ 
amendment shall be made in the notilbbtion i>f the (lovernimMit 
of India in the Finance Departinoiit No. B7-‘l-F., dai(ui the 2lHt 
March, 1922, namely 

In sub-clause (a) of clause (9-C) of paragraph (a) of the said 
Notification for the words “Agent to the (lovernor-thmoral in ” 
the words “ Resident for ” shall be substituted. 

AN AMENDMENT TO THE INCOME TAX ACT. 

The Repealing and Amending Act (XX of 1987) which 
came into force on the 14th April, 1937 contains a Htiiall amend- 
ment to the Indian Income Act, 1922, to tlu! following effect : 
“ In siib-Bection (2) of Bection 30, after the words “intimation 
of the refusal,’ th(^ words, brackets, figimis and h'tter “ to pass 
an order under Sub-Section (1) of Bection 234, or" shall he 
inserted. 

The amendment is a formal one consoiiiiontial on t,he inser- 
tion of a reference to Bection 25-A in suh-Bectioii (1) of Bection 
30 of the Act. 
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BUSINESS EXPENDITURE; PONDICHERRY CASE FURTHER 
EXPLAINED. 

The Pondiohbbry Case; 

The statement made by Lord Macmillan in the Pondi- 
cherry case that ‘ a payment out of profits and conditional on 
profits being earned cannot accurately be described as an ex- 
penditure incurred to earn profits ’ which was understood in 
India as laying down a rule of law, was recently explained by the 
Judicial Committee in the Toifa Hydro-Electric Agencies case 
(1937 I.T.R. 203). Their Lordships pointed out in this case that 
there is a fundamental distinction between a payment of a share 
in a particular receipt or item of income and a payment out of 
profits and that the obseryations of Lord Macmillan in the 
Pondicherry case were not intended to coyer payments out of 
particular -items of income. It was also pointed out that the 
Pondicherry case was not rightly understood and applied by the 
Indian High Courts in the judgment appealed from (1936 I.T.R. 
92) and in Macdonald’s case (1935 I.T.R. 459). 

Indian Radio and Cable Communications Co.’s Case. 

The judgment of the Judicial Committee in the Indian 
Badio and Gable Communications Co. Ltd. v. Commissioner of 
Income Tax, Bombay (decided on the 8th of April and reported 
at page 270 infra) contains a clear pronouncement that there is 
no such invariable rule of law at all. Their Lordships expressly 
state in this case that ‘ it is not universally true to say that a 
payment the making of which is conditional on profits being 
earned cannot properly be described as an expenditure incurred 
for the purpose of earning such profits and refer as a typical 
exception to a payment to a director or manager of a commis- 
sion on the profits of a company. As Lord Mauq-^am has rightly 
observed, an apparent difficulty here is really caused by using 
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the word ‘profits ’in more than one mmo. Tf a ('(onpany 
having made aa apparout net profit of I'lOjOOO has Ihoii to |)ay 
hi, 000 for directors or managers as tho contra, (‘Inal recompenao 
for their service during this year it is plain tlnit tlie real net 
profit is only h9,000. A contract to pay a conuiiission ii.t U)';/, on 
the net profits of the year must necessarily bo held to mean on 
tho not profits boforo tho deduction of the coinmission, le., in 
the caso supposed, a commission on the, ,tl(),C00. 

A IIoTTHK ()i<’ Oahds. 

Tho pronouncemont is clear authority for the proposition 
that, a payment which is made out of [irofits and (utnilitioiial on 
profits being oarnod may yd be oxp(mditnre incurred for i^arning 
such profits and allowable as such. The real ([uestioii is, as in 
other cases of business expenditure, whether the, t'xpfuiditure 
was really incurred for tho purpose of earning profits. Tin; fact 
that the payment is a share of tho profits iui<i is comlitional on 
profits being earned does not affect the. (pawtiou. 'I'Ih' big edifict’, 
which the revenue authorities and High Oourts of Iiulia, had 
built on th(! observations of LoBi) Maomiluan in tlui I*<»tMnhiTrtj 
case has at last crumbled down like a house of cards. 


Deoibion in tee Indian Kadto (’o.’a Case 

The actual decision in tho Indian Radio and i 'able. ( 'ommu- 
nications Co.’s case brings into clear relief tho distinot'on Ixitween 
agreements in the nature of loastis and agreements which evi- 
dence joint adventures. If an agreement is of tlie characiter of 
a lease the amounts paid to tho lessor will ixi rent and allowable 
as such but if the case is really one of ii, joint V(mturc there is 
only a division of profits botween the parttums, and tho amounts 
paid to the owner of tho promises or machiiumy cannot be de- 
ducted as business expenditure. Those who (uiter into agrec'.- 
ments for working factories or other concerns owned by others 
would do well to remember this distinction in <irafting their 
agreements. 

DEFERRING DRAWING OF SALARY TO AVOID HIGHER 
RATE OF TAX. 

There is an interesting case of successful ovasion of iiicoirui 
tax in Banhe BiJiari Lai v. Commissioner of Income Tax^ Punjab 
and fV.W.iPJP. (decided by the Lahore High Court on April ‘28), 
and persons who find themselves in the position of the assessee 
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in the above-mentioucd case may perhaps safely take advantage 
of the procedure adopted by the assessee in this case. 

The assessee was an Assistant Superintendant in the OfS.oe 
of the Auditor General. His monthly pay during the year of 
account, was Es. 427-8-0 and his pay for twelve months would 
accordingly amount to Es. 6,130. He wrote to the head of his 
office to pay him his February salary on the 1st of April instead 
of on the 1st of March so that his total income for the year of 
account may be less than Es. 6,000 and the disbursing officer 
complied with his request. Thus the actual amount received by 
the assessee in the year of account was less than Es. 6,000, but 
if the February salary which was payable on the 1st of March was 
also included, his income would have exceeded Es. 6,000. 

The income tax authorities included the salary of February 
also in computing the total income of the assessee on the ground 
that it was drawn in March by the disbursing officer and must 
bo regarded as having been paid to the assessee in that month. 
They took the view that this amount must be treated as having' 
been held by the head of the office in trust for the assessee until 
it was actually paid over to him. The High Court held that 
there was no reason why the head of the office in such circum- 
stance should be treated as a bailee or trustee, that income tax 
is to be assessed upon salary with reference to time at which it 
is actually received by the employee and that the income tax 
authorities acted wrongly in including the February salary in 
computing 4he total assessable income of the assessee. 


Eecommendation oe the Bnquiby Committee. 

The Income Tax Enquiry Committee have made some re- 
commendations to prevent this kind of avoidance of tax. They 
say : “ It has been brought to our notice that the existing basis of 
assessment, viz., remuneration actually received in the previous 
year leads to an anomalous position as it is possible for an assessee 
in some circumstances so to arrange matters by anticipation or 
deferment of the drawing of the remuneration due to him as to 
affect in his favour the rate of tax applicable to his income for a 
particular year. This anomaly is most striking in the case where 
an assessee defers the drawing of his pay in order that it shall be 
received in a subsequent year, when by reason of his being on 
leave his rate of tax is much lower than usual. The effect of 
such action will be partially remedied if our recornpiendation in 
Chapter I, Sec. 6, for the taxing of leave pay is adopted. Further 
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if tho slab systoin of rates of tax be adopted tiu' ilefoct, would 
partly disappear since no longer would an addition to the total 
income of the year affect the rate of tax ebarueablt' upon the 
whole of that income. Then' are other for example, (a) 
deferring remuneration of the penultimate year of stTviet' am! 
drawing it ii^the final year when remuneration is Ii'sh than for a 
full year, (b) drawing otdy part of commission in a year when it 
is abnormally high, and (c) taking loans in litm nf salary. 'I’o 
mcot this type of avoidaiuii' it is recommended that See. 7 of the 
Act be amonded so that liability muiy Ix' based upon the re- 
innncration d/o; in a. ycarr whi('U hovvev<>r wouki make no diUVremat 
to th (5 tax payable in Lh(! normal ease." 'I'ln'ro is also n< note t(» 
tho Kepovt that tlu' word ‘d/o:’ in this recommendation is 
intended to refer to the date on which remuneration fiecmiajH 
payable and has no reforonce, to period for whitjh it was eanmd. 


HoUNDNMBS op TUK lil'lOoMMKNliATtoN. 


No doult the recommendation made by the (.'.ommittee that 
liability maiy l)e hiisod upon the nmmm^ration dm' in a y<'ar may 
provtmt Uivoidaiiice of ta,x in (xise like the presmit, bill, wi' think 
the re.coimnendation should not he adopted by the Ijcgislature as 
it is inconsistent with tin'. riimhuneiitaJ priiie.iple relating, to in- 
come tax, ospocially Indiiin itujomt! tax, that tax should he h'vied 
only on income which has ‘accniod, aris('n or naadveii’: (See. 
Section 3). Imposing of tax on salary or e.oinmiKHion which has 
merely hecom<', due would lead to taxation, in many (iascs, of 
salary or coimiussiori which may not Ixs paid at all to the a.sscssee. 
io prevent a few trivial Ciisesof aivoidauus; wc wmild Ik* introduc- 
ing a principle which would oporat<‘ unjustly in the (;as(‘ of iii- 
numerablc assessees who hav(! not rec<!ived tlndr salary or com- 
mission and may not rec(uv(i them at all. 


PROFITS DERIVED FROM SALE OF SECURITIES 

Biisinessjiiou have often to invest money in sficiirities and 
when they sell these securities at a profit tiu^ (luestion arises 
whether the profit so earned is an acjciation to capital or 
income. Xrr the former case it cannot boasscissed to inoomo-tax 
but in the latter case it can he assessed. The. re, cent decision 
High Court 111 Amritsar Prodnae Exchange., In rc, 
LJ-yo/ l.i.l-i. d02J lays down, what appears to be tho correct 
principle to be applied to such oases. Tho learned dudgt-ti have 
stated m this case after a consideration of the earlier authorities 
on the subject that it cannot he laid down as a rule of geiiural 



1937] 


NOTES AND COMMENTS 


51 


application that in every case an investment in the shape of 
security made by a concern should be treated as fixed capital. It 
has to be determined on the facts of each case whether the in- 
vestmunt was a part of the ordinary business of the investor or 
otherwise. If it could be found that an investment has been 
made for the purpose of permanently excluding a certain sum 
from the floating capital of a concern it might be J)ermissible to 
hold that that sum was intended to serve as a reserve or, in other 
words, as fixed capital having no concern with the stock in 
trade. If, on the other hand, the facts relating to that invest- 
ment unequivocally point to the conclusion that the investment 
is to all intents and purposes a part of the business and that 
the sum so invested is intended to serve as stock in trade the 
profitsarising therefrom will form part of the income of the con- 
cern. 


A Point for Assbssees to Note. 

The learned Judges say that it is the intention of the asses- 
see that is to be considered, and if it is found by the department 
as a matter of fact that the assessee’s intention was to make pro- 
fits from these investments as a part of the assessee’s business it 
is doubtful whether the High Court will go behind that finding. 
It is therefore of the utmost importance that when an invest- 
ment in securities is made by persons carrying on business, the 
accounts should clearly show whether these investments are 
made in the course of the business or only as an investment of 
fixed capital. If assessees do not take care to see that there is 
sufficient evidence, documentary or otherwise, to prove that 
their intention in making the investment is merely to invest 
their fixed capital they may find themselves liable to pay income 
tax on what after all is only an increase of capital. 

The recent case of Sir Chinubhai Madhowalal v. Commis- 
sioner of Income Tax, Bombay (1937 I.T.R. 210) also throws 
some light on this question. Their Lordships have observed 
in this case that because a man has a business of money-lending 
it does not follow that every single transaction which he enters 
into which involves the lending of money must be taken as part 
of the money-lending business. A money-lender like other peo- 
ple may invest his capital or accumulated profits in forms of in- 
vestments which are in law loans for example Government 
or municipal loans, mortgages and debentures and if he in- 
vests in such a manner and suffers a loss on the invest- 
ment the loss is a loss of capital and cannot be «set off against 
the profits or gains. In this ease it was found that the debent- 



52 


rNOOMK TAX UK1'()RT« 


V 


uros in (|U08tion whicsh i-ho ussossoo luid acquii't'd wnrt^ nob talnni 
aa part of tho moucy-leiuling husiiioaa of tho aaaoHHoo ami ho 
was not aliowod to sot off tho loss sutlorotl by tho iavostiuont on 
the dGi)eiitures, against the profits and gains of his moiioy-lowl- 
jng business. 


iBAD DEBTS. 

In the British (’oftan (irnioersWssooiatiiin. {Biinjah) Ltd. 
V. Cammissio/ii'r of Inctmr- Tax, Punjab, [iSW7 l/J'.Il, 27i)j we 
find one nioro decision (dtlie fjahoni High Court on ‘ bad dolits 
Wo have already observed on several previous oueasions that 
though the Privy Council have made some pronouma'tnents on 
tho subject in the case of Bir S.M. C/dfnaKu tlu' iiuestiou when 
a debt becomes had, is, as tho law at present stands, an eXtrenu'- 
ly dillicult ouo and assossoos have been put to much inconveni- 
onco and hardship by the uucortaiuty of the law on the subject. 
The case in band is also an instance which shows tlui necessity 
of framing more definite rules on the subject. 

Further, the Lahore High Court has observ((d in this ease 
that “ so long as there is any ray of hope hdt to ree-over a debt, 
however dim it may he, and so long as a debt is in the proeess 
of realisation it cannot ho siud that it has bncome irrecoverable ”. 
We doubt whether this broad statement is eonsistent with the 
opinionof the Judicial Committee in HirH.M. dkHnaris' Casn. It 
is not clear whether the hope referred to is the hope in tho 
minds of tho creditor. If this is so, this observation of the La- 
hore High Court is in conllict with tho opinion of the Judicial 
Committee that whether a debt has hocome had and when it 
becomes bad is a matter to be decided by the appropriate tribunal 
on all tho facts of the case. 

As we had stated before, the. confns'ion on the. subject is siiti'. 
to increase day by day until the income tax au thorities and fhO' 
Court begin to realise that an fmnest decision of the creditor as to 
when and whether a debt due to him has become bad or doubtful 
should he accepted and acted upon. 

We are glad to find that the Income tax Enquiry Oommittee 
have recognised that there is general dissatisfaction in every pro- 
vince visited, regarding the treatment of bad debts and that the 
“ treatment of bad debts claims is one of the principal causes for 
the existing dissatisfaction with the income tax department,” and it 
is a source of some gratification to us to find that they have adopt- 
ed, to some extent though not fully, tho principle which wo have 
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been insisting on for the last three years, for, we find that the 
Comiuittee have made the recommendation that 


“^the instructions in the Manual for the guidance of Income 
Tax Officers should be amended so as to make it clear that the 
assessee’s estimate in the case of doubtful debts and the year 
for which allowance is to be claimed should onlylbe challenged 
for adequate reasons 

We think however that the proper place for inserting a 
provision of this kind is in the Act itself and not in the Manual. 

We would invite the attention of the readers in this connec- 
tion to p. 56 of our Notes and Comments in Vol. Ill of the In- 
come Tax B&ports and p. 62 of Vol. lY of the Reports where we 
stated our view on the subject in these terms : — “ No one can 
specify the exact point of time when a debt becomes bad. The 
financial stability of a debtor often changes gradually and imper- 
ceptibly. When a debt becomes bad is really a matter of opinion 
and the opinion of the creditor must he respected and acted upon 
by the income tax authorities and the Courts unless “it is proved 
to be capricious- or mala fide 

Personal Remarks on Snbordinate Officers. 

We are much pained to find that sometimes personal re- 
marks are made by Commissioners against their subordinate 
officers in orders of reference made to the High Court. Does 
not fairness and decency require that such remarks should be 
avoided in orders of reference and reserved for departmental 
files ? Should not the Commissioners jealously guard and main- 
tain the dignity and prestige of their subordinate officers in the 
eyes of the public ? 

Mercantile System of Accounting and Assessment of Unrealised Interest. 

Notwithstanding one or two decisions to the contrary, the 
weight of authority is now clearly in favour of the view that if 
an assessee keeps his accounts in the mercantile system he can 
be assessed on interest as it falls due, even though it has not 
been received by the assessee. The Lahore High Court has re- 
cently re-iterated this view in the B.G.G.A. {Punjab) Ltd v. 
Commissioner of Income Tax, Punjab (reported at page 279 
infra). The danger of having to pay income tax on interest which 
has not yet been received, with the hope of subsequently claim- 
ing as bad debt such portion of the interest as is not realised, is 
obvious and has been adverted to by us more than once. 
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Adopting Vernacular Year for Head Office and Financial Year for 
Brandi Officer. 

Though the law as it stands, road in tho light of the iiisirtKi- 
tions contained in tho Incoitio Tax Maiui!i)l, porinitK an assosM'e 
to adopt the vernacular year for his lu'ad oUh'e and the litiaucial 
year for the branches, this procedure often gives risii to luu'xpeet- 
ed complications. Mda Mai Hhii: Ikiijal v. Cinnmismnf.r of 
Income Tm, Pmjab (to be reported in the next issue) is an in- 
stance ill which an assesseo who adopted this method had to 
suffer. Ho kept the account of his head ollice according to the 
mwhat year and of tin' Imuich oJlices aiHioniing to tlio liiiaiuiia! 
year. The samhat year 193041 ended on the 19th of Mare.h, 
and tho financial year 1980-31 ended on 31st March, 1931. Ho 
incurred sonic losses in the branch offices in 193041 but as the 
accounts of the branches were made up only on tin' 3ist March 
these losses were not claimed in his assessmeiit for the .ww/wf 
year 1930-31. Ha sought to have them sot oil in the next nam- 
hai year which ended on the 5th of April 1932, but was not 
allowed to do so on the ground that he was not entitled in n,ccu- 
mulate the results of two years’ accounts and claim them in one 
year’s assessment. 

^We wonder what tho position will he if there had been a 
profit in the branches for both tho years instead of loss. 
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HINDU FAMILY CONSISTING OF SOLE SURVIVING 
MALE MEMBER AND FEMALE MEMBERS. 

The vexed question whether, when all the male members of 
a Hindu undivided family except one die, the income received 
by right of survivorship by the sole surviving male member is to 
be taxed in the hands of such male member as his 5wn indivi- 
dual income or as the income of a Hindu undivided family has 
been set at rest by the decision of the Judicial Committee in 
Commissioner of Income Tax, Bombay v. Swamy Gomedalli (to 
be reported). In this case the Bombay High Court had decided 
(Tide 1935 LT.E. 367) that the income in such oases is still the 
income of a Hindu undivided family, but the Privy Council has, 
following their recent decision in Kalyanji Vithaldas’s Case [1937 
I, T. E. 90), reversed the judgment of the Bombay High Court 
and held that such income can be taxed as the individual income 
of the sole surviving member for purposes of assessment to super 
tax. The learned counsel who appeared for the assesses in the 
case argued that the principle of Kalyanji Vithaldas's Case does 
not apply to oases like the present one, but their Lordships have 
held otherwise. 

The decision is sure to cause some hardship as courts are 
now very liberal in allowing maintenance to widows of coparce- 
ners and even allow as maintenance as much of the income as 
would have gone to the deceased coparceners’ shares if they had 
lived, and as the sole surviving member may further have to 
defray the marriage expenses of the daughters of deceased 
coparceners out of the income which he receives and to set 
apart a residence for the widow. The decision of the Judicial 
Committee is however final and there is no use of adverting to 
such matters any further, 
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ASSESSMENT Of'’ INSURANCE COMPANIES. 

A qnesiion of general iuiportanco reliiiUng to a-Ksessnu-Ki of 
iusnrancG coiupauictt, Indian ami Mon-Iruliaio, lum been la'ocntiy 
decided by the Calcutta High Court in the (iaae of tlu' Surth Hritiah 
and Mercantile Insn-y ancc. (h., In re, and tin* Vhiu'nix Aanurance 
Co,, Jure, reported at pp. 849 and 397 below. Aset'rt’aininiMit of 
the income of insurance companies is a Ttiattorof gn'iit. dillie.ulty 
and the Government have tboreforo by liules framed under tlu( 
Indian Income Tax Act, proscribed an arbitrary, though <!onvoni- 
ent, metbodof computing the asscssaldo income of siieli com|»ani(>s. 
Buie 26 of the Income Tax Buies provides: 

“ In the case of life aasuranoc couipanies iiuiorporated in .Bri- 
tish India whose profits arc periodically ascertained by ii.ctua.rial 
valuation the income, profits and gains of the life jissunmce busi- 
ness shall be the iivorage annual n(3t profits disc.losed by the biiSt 
preceding valuation, provided that any (Icductions niiidefrom the 
gross income in arriving at the actuarial valuation whic.haro not 
admissible for the purpose of income kix aHsessnient iiud any 
Indian income tax deducted from or paid on income derived from 
invostraonts before sucli iucoiiie, is received shall l)c addeiltothc 
not profits disclosed by the valuation.” 

And B\xle 36 provides : — 

“ The total inconio of the Indian hranches of non-n'Hident 
insurance companies (life, marine, fire, accident, burglary, fidelity 
guarantee etc.) in the absence, of more reliable data may be deem- 
ed to be the proportion of tlui total income, profits or gains of the 
companies corresponding to the proportion which tluur .Indian 
premium income boars to their total income. For the purpose of 
this rule the total income, profits or gains of non-resident life 
assurance companies whoso profits are periodically asccrtaiiuul 
by actuarial valuation shall be computed in the same manner as 
is prescribed in Rule 25 for the computation of income, profits 
and gains of life assurance companies incorporat(>d in Ikitish 
India.” 

The fact that the income of such oompanios often iiujludes in- 
terest on securities which arc declared tax-free and that income tax 
is deducted at source in the case of other securities gives rise to 
two important questions, viz., (1) whether where income tax is 
charged on the income of an insurance company as ascertained un- 
der these rulers, the company can claim credit under S. 18 (6) of 
the Indian Income Tax Act for any deduction of tax made at the 
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source ; and (2) whether when the profits of a life assurance com- 
pany have been ascertained, under Eules 26 and 36 the company is 
entitled to claim that from the amount thus ascertained so much 
of the’ income, profits and gains of the company as are due to in- 
terest on tax-free securities should be deducted in computing the 
assessable income. 

These two questions were referred to the High Court of Cal- 
cutta by the Commissioner of Income Tax, Bengal, in the above 
mentioned cases. After hearing elaborate arguments the High 
Court {Sir Harold Derbyshire, G.J., Costello,!., and Fanehridge, J.) 
unanimously answered the first question in the affirmative, and it 
may therefore be taken as settled law that the company can claim 
credit for income tax deducted at the source. 

The second question has given rise to a conflict of judicial 
opinion. The Chief Justice and Me. Justice Costello have 
held in favour of the company, that is to say, they are of opinion 
that the company is entitled to claim that from the taxable income 
ascertained in accordance with the rules so much of the income 
as is due to interest on tax-free securities should be deducted, as 
otherwise the authorities would in effect be taxing income that 
has been declared to be tax free. The Buies cannot exclude the 
operation of the definite and unequivocal provisions contained in 
Section 18 (5) of the Act. Panokridge, J., upholding the view of 
the Commissioner, holds that Eules 26 and 35 prescribe an empi- 
rical method for ascertaining the income of an insurance company 
and the notional figure arrived at by applying the Eules cannot be 
further analysed and dissected. It is not open to the authorities 
to inquire whether any portion of this figure represents income 
from tax-free securities and to deduct any portion of such figure 
from the assessable income. The view of the majority has, of 
course, prevailed and we have to be guided by this view in asses- 
sing insurance companies. 

As Costello, J., has observed the question is one of some 
complexity and difficulty and the matter is not free from doubt ; 
as the rules now stand there is much to be said in favour of 
Panokridge, J.’s view and we cannot be quite sure that the Judi- 
cial Committee will uphold the view of the majority. 

As the Income Tax Act is being revised Insurance Companies 
should lose no time in bringing this matter to the notice of the 
Central Board of Eevenue. Specific provisions should be inserted 
in the Acii itself or the Eules to remove the apparent inconsistency 
that at present exists between the Act and the Eules, 
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Assistant Commissioaer’s Power to Admit Additional Grounds of 

Appeal — II, 

Lahore View {RmiRaMia ^f(d’s i 'asc). 

'L'hc Lallore HighOourti bwl axprcsHed in Ram RalRni Mai's 
(/ase (1937 I.T.ll. 187) tlu! opinion that ‘aii AHsiHtanti (JminiiiH- 
Hioucr has noauihoriiy lo aciinit a insw i.iivltor raiHod in the form 
of an additional ground of appoal aftor an appoal has onc.i' born ad- 
mitted, whetluu’ within tho pcndod piassoriln'd thorofor oraftnrits 
expiry. All that ho can do under this onabling provision [Hiio. 
30 (2)J is to admit an appeal for the first tinio oven if it is prmint- 
od after the period prescrihed thiiroior.’ 

In commenting upon this case 1937 l.'I’.H. Notes and 
(Jonummts p[). 34-35), after referring to the argument upon which 
their Lordships had based tliis conclusion, we said that with all 
respect wo find it difficult to appreciate tlu! force of this argn- 
meut and suggested that the proposition la, id down by thoir Lord- 
ships should bo recoiisidoi’(!d. 

OuDii CuiKE Court Takes the Kr(HiT View. 

Wcarc much gratificul t<> find that in a vt^ry nuicnt case de- 
cided on the 7th of May {('imnmissumer c)J' hicomr.Tu'X, (I. /'. and 
C.P. V. Rekari LaU-Ramchandra), the Oudh Chief Court has 
taken what in our opinion is the correct view. In this case the. 
Assistant Coininissionor refused to admit certain iwhlitional 
grounds (j[ appeal on the ground that an appHen.tioii for filing 
additional grounds of appoal is governed by tin; 30 days’ rule of 
limitation laid down in Bootion30 (2) of the. Aot. Keferring to 
this view their Lordships said : — 

“Wo arc definitely of opinion that this view is inoorrtuit. In 
the present case the original appoal was admittedly filed within 
the prescribed period of limitation. The law does not contem- 
plate two appeals against the same order. One appoal having al- 
ready been Med, the application tor the consideration of additional 
grounds of appeal cannot in any sense be regarded as an appoal 
governed by the rule of limitation laid down in Boction 39. There 
is no rule of limitation prescribed for filing additional grounds. 
Such grounds date back to the date of the original appeal, of which 
■when, admitted, they become a part. The additional grounds of 
appeal can therefore be filed at any time before the appeal is de- 
cided. The Assistant Commissioner was, therefore, quite wrong 
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in holding that the additional grounds could not be allowed to be 
raised after the period prescribed for the filing of the appeal had 
expired.” 

Aebiteaey Exeeoise of Disobetion oan be Ebvised. 

The Oudh Chief Court has further held in this case that an 
improper exercise of discretion in rejecting additional grounds 
can be corrected by the High Court. After referring to the 
considerations lending support to the argument that an assessee 
could as a matter of right raise additional grounds at any time 
before the hearing of the appeal, the learned judges say: — 

“ Even if this is not so, we have no doubt that the Assist- 
ant Commissioner could admit the additional grounds in the 
exercise of his discretion. It is also a rule of general law that 
when a Court is allowed discretion in any matter, the discretion 
must be exercised in a judicial manner, and not capriciously or 
arbitrarily. It is also well settled that the proper or improper 
exercise of discretion is a question of law. If therefore the 
Assistant Commissioner has exercised his discretion !n refusing 
to entertain the additional grounds in an improper manner, the 
discretion must be open to correction.” 

If ‘ improper ’ exercise of discretion is read as meaning 
arbitrary or perverse exercise of discretion amounting to a fail- 
ure to exercise discretion, the statement of law contained hi this 
passage is unobjectionable. 

FOREIGN BUSINESS: LOSS ON EXCHANGE, 

WHETHER CAPITAL LOSS. 

When an assessee residing in British India carries on money- 
lending business outside British India or a money-lending firm 
has branches outside British India, and in remitting moneys to 
or from the foreign place of business loss is incurred on account 
of the rate of exchange, is the assessee entitled to have this loss 
deducted in computing the profits of the foreign business ? This 
question was recently considered by a Special Bench of the 
Rangoon High Court in Commissioner of Income Tax, Burma v. 
A. S. Concern, Bassein (to be reported shortly) and answered in 
the affirmative. Leach, J., who delivered the leading judgment 
said : 

“ When she (the assessee) sent the money to Saigon to be 
utilised there in the course of her business she had of necessity 
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to change the rupees into doUai’K and uhcii she wished to bring 
back the money sluj had to change the dnllarH into rupci's. 'I’ho 
rate ofoxohauge was an iinpurtaut factor. .\u Jirdversi' exchange 
meant loss of profit to her : a favourable exelmuge meant inure, 
profit. It is iiupo.s.sible to make a true' estiiu!i.te of the 
assesseo’s profits of the Saigon business without taking into 
oonsideratiou what she lost or giiined on llie rate of 
exchange.” 

'L’heir hordsliips ultimately held that the loss on exe.hange 
in such cases is not a lo.ss of capital. 

Non-Kesidents ; “Busiaest Coaoection," Explained. 


Tho principhi laid <lown by the Jndic.ial (!oiiiniilkn' in 
(lurrimbkoy Bbrahim and Son's casr [11)61 I.'IMl. 14b j that the. 
mere louding of money to a person within Uritish India does nut 
create a ‘busiiuiss (‘.oimection’ between the hmdor and the hor- 
rowor so as to (mable the income-tax autluirities to assi'SK the 
interest earned by the non-resident lender as ine.ome arising to 
him though a husinfiss connection in Uritisli India witiiin tlm 
meaning of Boctioii 42 (1) of the. Indian lne,ome-tn.x Act, is furth(?r 
cxplaiuod and applied in a recent (iase (hicidod l)y the liaitgoon 
High Court, Gommissioner of Income Tax, Burma v. Visalahhi 
Achi (tube reported shortly). Tin) assessee, who resided at Ihi- 
thukootta (outside British India) made soiiu' lo.aus to persons 
residing or carrying on business in British India, and earned 
intoresb on snob loans. It was contomled thud when a person 
carries on the bnsinoss of londing money eaich lo.aii <mi!uia,kM 
from a business coimoction with the borrowin'. Their hordships 
repelled this contontion saying that ‘ Imsiness connection ’ did 
not mean ‘ business transaction,’ and held that as there was no 
course of dealing between the assessee and these particular 
borrowers ‘ such as might fairly ho described as a business pre- 
viously subsisting between them ’ there was no husinoss connec- 
tion between the as.sesseeand the borrowers. The mere londing 
of money purely as a loan to a person does jiot establish a bnsinoss 
connection with that person, oven though the latter carries on a 
business. This decision further establishes that the fact that the 
lender carries on a money-lending business docs not necessarily 
create any ‘ business connection’ between him and his borrower 
and that the principle of Currimbhoy Ebrahim's case does not 
cease to be applicable merely because the lender carries on a 
money-lending' business. 
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“Business Connection Defined’ 

Mb. Justice Mackney defines business connection in these 
words : 

“ The word ‘ business ’ must therefore have the significance 
indicated in Sec. 2 (4) of the Act and denote an adventure or 
concern in the nature of trade, commerce or manufacture. The 
word ‘ connection ’ must be used in the sense of ‘ that with which 
one is connected,’ so that in order to make clear the meaning of 
the expression ‘ any business connection ’ we may expand it thus : 
“ Any adventure or concern in the nature of trade, commerce or 
manufacture being a business with which he (that is the person 
residing out of British India) is connected.” 

COMMISSIONER’S POWER TO DISMISS INCOME 
TAX OFFICERS. 

Neelamegham Pillai’s Case. 

The recent decision of the Madras High Court ki Neelame- 
gJiam Pillai v. Secretary of State for India (to be reported shortly) 
throws much light on the powers and dutiesjof Commissioners of 
Income Tax in the matter of appointment and dismissal of Assist- 
ant Commissioners and Income-Tax OfQcers and on the remedies 
of dismissed officers. An Income Tax Officer who was dismissed 
by the Commissioner of Income Tax, Madras, instituted a suit 
against tha Secretary of State for India in Council for damages 
contending that his dismissal was illegal and void inasmuch as 
(i) the Commissioner did not hold a proper enquiry as contemplat- 
ed by the Rules and (ii) because the Commissioner had not 
obtained the previous approval of the Government. 

The Decision. 

The High Court held that even assuming that the procedure 
prescribed by Rules had not been followed, a civil court is not 
competent to give redress to a person on that ground in view of 
the decision of the Privy Council in Tenlata Boo v. Secretary 
of State for India (64 Indian Appeals 66). The failure of the 
dismissing authority to observe the Rules will not furnish a 
cause of action for a civil suit. 

As regards the necessity of previous approval of the Govern- 
ment, the High Court was of the opinion that, as the rules refer 
to previous approval only in the case of appointment and further 



62 


INOOMI? TAX REPORTS 


[VoL, Y 


give a right of appeal to the Governor in Gouncil from onlcir of 
diamissal, an order of dismissal does not require the previous 
approval of the Governor in Council. 

CoMMTSHTONER’h 1‘OHrTtON. 

Their Lordships have further laid down that in the matter of 
appointment of Assistant ComntisaionorHaud iiuioiue 'I'ax Gllioors 
the appointing authority is the Commissioner himself, ami not 
the Governor in Councii, even though by way of appe^a! or by way 
of veto or evonby an oxeeutive ride, as to prindous approval his 
oxerciso of this power may be. subject to intcirference by the 
Governor in Coumtil. Himilarly as regards dismissal their Lord- 
ships are of opinion that tliough there is no specific section or 
rule providing for dismissal, the rule which gives tho rigiit of 
appeal against orders of dismissal to the Governor in Coiincii 
proceeds on the, assumption that the dismissal is to be. hy tlu; 
Oominissioner of Iticomi' Tax. It may b(>. noted here that the 
question whether the dismissing authority is the (joniinisHioiier 
or the Governor in Council is of importance in deciding whether 
relief can ho given to a dismissed oliicnr under Hection 06*li of 
tlie Government of India Act, 1919. 
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Judicial Committee on Payment Made to Employees 
on Retirement. 

B. J. Pletohee’s case [1937 I.T.R. 428, P.C.]. 

Coiupanies often constitute funds for making provision for 
their employees on retirement. There are two provisions in the 
Indian Income Tax Act which expressly exempt from tax the 
accumulated balance remaining due to an employee in such funds, 
namely, Section 4 (3) (v) and Chap. IX-A. The former relates to 
Provident Funds falling within the Provident Funds Act of 
1897 and the latter to ‘ recognised provident funds that is, funds 
recognised by the Oommissioner under Section 58-B of the Act. 
The recent decision of the Judicial Committee in B. J. Fletoheb’s 
CASE (reported below at p. 428) shows that even apart from these 
two provisions of law, a lump sum payment made to an employee 
on retirement would be exempt from income tax if the payment 
is really in the nature of a capital receipt. 

Their Lordships point out in this case that even assuming 
that the sum received by an employee from a fund of this nature 
is a ‘ profit ’ arising from his employment, the question would 
still remain whether it was received by him as income or was in 
the nature of capital. If it represented merely the payment of 
accumulated portions of a salary held up by the employers until 
the employee’s retirement, it would be received by him as deferred 
income and therefore be taxable and in their Lordships’ view it 
is on this question that the decision of the case must turn. Their 
Lordships further say that they have no doubt that the answer 
must depend mainly on the constitution of the fund. 

Guiding Factors. 

Though, as their Lordships have clearly stated, the ques- 
tion whether a payment is deferred income or a capital receipt, 
would depend upon the constitution of the fund in each case, the 
factors that have led their Lordships to the concljpsion that the 

N-9 
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paymeut) in i^YiTOUEB’s OABb was iiot in bho iialurn of aci'iiiimiiib-- 
3(1 salary bub a capibal roooipt, deserves cart'ful abbonbiou : 

“ The firsb point that eiiinrgos from an (‘xamiuabioti of bho 
rules set out above is that bho suiiis bo bo. iillobtod \V('ro (tiibiroly 
in the diacrcition of the company. They wore not boiitul bo make 
any allotnunit in any year, and it was only if an allotnu'iib was in 
fact made that the offiocer ooiusorned could have any (jlaiui. This 
of its(',lf tends bo megativo the idea that the allotnieiibs wore part 
of the officer’s currenb salary. Mor is it stiggeHbcal that it was 
part of the respondent’s original coiitraot of servi(u* that hf( should 
have the benefit of this fund; and unless blu' (iompany ohoHi? to 
put him on the list h(i would have no interfisb whabevc'r in it. 
Ev(m wlujn so lisbc'd he would have no riglibs until htj had served 
ooutiniiously and satisfactorily for a period of six y(‘ars. And in 
no case could lie make any olaiin upon the sums a,llotUsd to him 
until ho retired. If ho died before retirement the paynumt of his 
share would bo made bo his legal reprosontablvtgand the appellant's 
Counsel oonccides that in that (>venb no tax would 1)(( payable. 
Tho cousidoration of those factors Icvads their Ijordsbips to the 
conclusion that the allotments made to tho fund in the iianu! of 
an oihoer of tlu' eompainy wore nob in the nature of salary for 
ournnit services, hut wore merely tho moasuro of a sum which 
tho company voluntocred to pay to him on the termiuatkm of his 
service, and that this sum, when paid, was not and, 

therefore, not taxabhu” 

A payment of this nature, is iii their hordships’ opinion just 
as much a capital rcc.eipt in the hands of an (Utipl(>y(it( as woidd 
ho tho payment of a lump sum from proviihmt fund on 
the employee’s retirement. Tho latter would, sipart from the 
specific exemption in clause (v) of Hectiou 4 Sub-Ktui. (8), iu', by 
its nature, capital and not income, in aceorduiiicc! with the ruling 
in Hhaw Wallace's case (69 LA. 914). 

Commissioner’s Power to Dismiss Assistant Commissioners 
and Income Tax Officers — 11. 

In this issue we have reported the case of Nedameyham Pillai 
V. Secretary of Stale for India (1937 I.T.IL 424) ili which the 
Madras High OnurL held that Commisaioji.Grs may disitiiss Assist- 
ant Comiuissioners and Income TaxOfficiors without the previous 
approval of the Goveruitient, though they cannot appoint them 
without previous approval. If this view is correct (we have 



1937] NOTES AND COMMENTS 65 

coDsiderable doubt on the point) we think the rules should be am- 
ended so as to make previous approval necessary in the matter 
of dismissal also. It is obvious that dismissal of an officer who 
is in service is a much more serious matter than a new appoint- 
ment, and it is only just and proper that before orders of such a 
serious nature are made by Commissioners, previoils approval of 
tho G-overument must be obtained. We would invite the attention 
of the Central Board of Eevenue to this important matter for 
their careful consideration, as it affects the whole administration 
of income tax in India. 

Reference : Right To Begin. 

The Judgment of the Rangoon High Court in Visalahhi 
AcM's case (to be reported) contains some observations on the 
right to begin in references before the High Court. There are 
decisions of the Madras, Allahabad and Calcutta High Courts 
that the assessee should ordinarily be heard first. The Rangoon 
High Court has approved of this practice in this case. The 
Chiep Justice referring to these cases said : “I do rrot say that 
circumstances might never arise in which it might be desirable 
to hear the Commissioner of Income Tax first, but the Madras 
practice is in oonfonnity with that of the Calcutta and Allahabad 
High Courts and good reason should be shown before any de- 
parture is made from it ” ; and Mr. Justice Leach agreed with 
these remarks . 


* Income-tax ; Compromising Claims. 

The Solicitor’s Journal (of England) contains the following 
interesting note on tho power of income tax authorities to com- 
promise claims relating to income tax : 

“ Income Tax : Compromising Claims . — During the hearing 
of a recent casein the Chancery Division, Bennett, J., questioned 
the legality of the Income Tax Commissioners compromising 
claims. It was, the learned Judge said, of importance to know 
who the persons were who could say to a company “ you are 
relieved of part of your income tax.” The Commissioners in 
that case, it was intimated, were giving up a claim against a tax, 
payer to the extent of £120, with the possible result that some 
other taxpayer might have to pay more. In response to counsel’s 
statement that the Commissioners did compromise claims, the 
learned judge said that he wanted to know what authority they 
had to free a taxpayer from his liability. Had Par^ament given 
them power to do so ? The matter is further best alluded to 
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in oratio recta following ilio report in The Timi'S i “(louimnl', 
{I’arliiyiioiiti) has given tlioin power io oolleel tlie iax. Bia 
Lordship : Yob, but) has it given Ihom power to reiiiii it uh regardn 
a particular individual 'i i’urliainent only has the right to say ho. 
1 don’t oaro how many times it has boon done. Tlu'rt' is an 
important potut of principle involved. Oounsc'l : The practice 
of compromising those claims liad never been ehallmiged before. 
Jlis Lordship; It is challonged now. When Pali!i,ment say that 
a taxpayer must pay, can anything except ihudiament say he 
need not ? " It was suggested hy counsel that taxation was payable 
to the Crown, and the Crown must have power to remit it, but 
the learned judge oxpiaissod doubt on the \H)\n\,T--Hvliciior's 
J ournal, 19S7, ‘p, 206. 

Commissioner’i Power to Modify Question of Law which High Court 
Has Required Him to Refer. 

Now and thou wo find inatances whore, after the High {jimrt 
has directed the Commissionor (o state a casi', Kp(‘eifying also the 
qiiOBtion of iaav that arisc^s in the case, tho Commi.'^Hioner iiiodifies 
the (|U0Btion of law a.iid rohu's in tho mo(iijie<l form. The Cudh 
Chief Court lias recently poiiitinl out {m*> (Timnisdiinn af In^ 
come Tax, U. /'. d; (i I\ v. Behari hall lumachandra, 1937 
I.T.B. 417 at pp. 4‘iJ-4'2‘2) that if the High Court v\henre(piiriiig 
the CommisHionor to make tho rofore.nce has not made amy modl- 
fioatioii in tho form of the question as stated in the app'lieation 
of tho assesBoo, tho CoinmiBsionor is bound uiuhir the rules of tho 
Oudh Chief Court to state tho point of law in the form stated 
in tho application of tlio asaossoo. 

Even if thore is no such express rule, ii, is chair th.at the 
practice of modifiying the question of law which the lligli Court 
has approved in its order under Sec. 0(3 (3) is to las dcjirecatcai. 
If tho Oommissiuucr has any olijeotiun to tin; form in v\liicli tlm 
question is stateil in tlm applicaition of tlio assessee, tlm proper 
stag(5 for getting it modified is when tim Commi,Hsioiim’ appear.s 
before the High Court to sJiow cause wiiy lie should not i.e 
required to state tho ease under Sec. 66 (2). 
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WHEN AGRICULTURAL INCOME ACCRUES, 

(Mathias’s Case : 1937 I.T.B. 436) 

A person who resides at Mangalore in British India owns 
some coffee estates in Mysore (outside British India). The harvest- 
ed coffee is brought to Mangalore. It is cured and sold in Bri- 
tish India by the owner’s selling agents, who pay over the sale 
proceeds to the owner at Mangalore after deducting their com- 
mission and other charges. Where does the income which the 
owner thus derives by the sale of coffee accrue or arise ? Loes it 
arise at Mysore where the coffee is grown and harvested or at 
Mangalore where it is sold and the sale proceeds are received by 
the owner ? 

Our readers are sure to give a clear answer that the income 
accrues in British India. The Calcutta High Court also held so 
in Mohanpura Tea Go's Case (1937 I.T.E. 118), but in Diwan 
Bahadur Mathias’s Case (1937 I.T.E. 436) a Special Bench of the 
Madras High Court (Sir H.O.C. Beasley, C. J., Yaradaoha- 
RiAE, J., and King, J.) have dissented from the Calcutta Case and 
held that in such circumstances the income accrues or arises in 
Mysore where the agricultural produce is received in kind. 

The opinion of the Madras High Court, if correct, would 
have far-reaching consequences. It would wholly unsettle our 
current notions as to what ‘ income ’ means and when income 
accrues. The owner of a fruit garden can be taxed as soon as he 
has collected the fruits, or perhaps as soon as the fruits are ripe 
(if agricultural income becomes taxable). A poultry farmer can 
be taxed on the eggs laid in his farm, whether he is able to sell 
them or not. The owner of a quarry can be taxed as soon as he 
has quarried stones and made them fit for the market. 

This decision, in our opinion, ignores the true meaning of 
‘income’. It has not appreciated the difference between ‘produce’ 
and ‘ income ’. In the case in question only the agricultural 
N-io 
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produce was roceivai in Mysora; tho a.i-ricultural inrriw/* was 
not received in Mysore hut in iiritish India. 


Thoir Lordships have Ihm'h influinuMvl a ^rmt diad hy the 
proposition laid down by tin* Jiidic-ial (jnminiitet' that a * r«'<!i'ipt 
in kind may he taxable income 'PIur does nut nu'an that wlien- 
ever a rnan receives anythiiif^ valnahle in kind he reetdves it as 
income. Wc hav(’ to see in each ease wind her the re<ieipt is a 
receipt of income or of mere, 'produce or stock in trade. I may 
receive ‘20 pieces of cloth nr 20 mauiuls of cnfTee in satisfuetion 
of Its. 100 due. to me hy way of inter(»st from a debtor, Horn 
the receipt in kind amounts to nxieipi of imannn. Hut merely 
hooauso a manufacturer has received 20 pieces of cloth from his 
factory or a planter has feathered 20 maiuids <2' cotlee it cannot he 
hold that th(5 inoomo in respect of those pieces (d (doth or coffiic, 
has accrued to hnn. We, think the priiusiplc laid down hy Idm 
Judicial Gommittoo that ‘rocoipt in kind may he taxable iimonie ’ 
has been misapplied in this case. In roforrinH to the ‘ (uop of a 
field’ as an example of income, tin* Hrivy Goumdl certainly did 
not mean that as soon as a crop is harvested Idirre is taxiiddf' in- 
come. They wore only illustrating the rtasurring naturi' of 
incoitm and its origin from a definite soiirce. 


It is not cUjar whether their Ijonlships (ionfme this tlu'ory 
of accrual of income to agricultural income tdomp hut if it is so, 
the authority relied on, viz., Kirlc's ( Wc is not a, case of agri<'.ul- 
tural income and is no authority at all for m!i,kiiig any dilTerence 
betwoen agricultural income and otluw kinds of iiicoim' in the 
matter of accrual. Nor are W(', aware, of any other a,uthority for 
making sncli a distinction. 

Again, how can it bo said that that porliion of the income 
which is duo entirely to the hiisincss operations of the, selling 
agents in British India has accrued in Mysore. Mvon a,ssiimiiig 
for argument’s sake that some income accrued in Mysore, only 
the market price of the colTco on leaving Mysore territory 'minm 
the expenses incurred there could possibly liavo aocruml in My- 
sore. The true view however is that the colh'.e brought to British 
India is merely the assessee’s stock in trade hy th(^ sale of which 
he expects to make an income. There is no income at all until 
the coSee is sold or converted into money’s worth. 

We are strongly of opinion that, on the question whore in- 
come accrues in such cases and on the interpretation of Kirh’s 
Case, the decision of the Calcutta High Court in Mohanpura 
Tea Co.’s Case lays down the right view. 
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A Haed Case. 

Under the Income-tax Act as it at present stands agricultural 
income from land paying land revenue in British India is ex- 
empt from tax. Similarly income from agriculture arising or 
accruing in a State in India from land paying revenue to that 
State, which is subsequently brought to British India is also ex- 
empt. But there is no provision exempting from tax income 
accruing or arising in British India from produce of land paying 
revenue to a State, This situation is created by an inadvertence 
of the legislature in inserting the second proviso to Sec. 4 in a 
wrong place. The position is somewhat anomalous. The Cal- 
cutta High Court has left the legislature to correct its errors if 
any. The Madras High Court has got over the hardship, but 
in our opinion, by propounding a theory which unsettles our 
fundamental notions as to what is income and when it accrues — 
a theory which may be used to the detriment of assessees in in- 
numerable cases. The Income Tax Enquiry Committee have 
already recommended the amendment of the Act to remove the 
anomaly above referred to but the effect of the theory propound- 
ed in Mathias's case would be felt until the case is overruled. 

As this question may again arise before the Calcutta High 
Court in assessing Bengal planters we await with great interest 
what the Calcutta High Court may have to say about this recent 
pronouncement of the Madras High Court. 


Application'for Refereace : Commissioner’s Power to Extend Time. 

Under Sec. 60 (2) of the Income-tax Act an application by an 
assessee requiring the Commissioner to refer a case to the 
High Court should be made within 60 days of the date on which 
he is served with notice of the order complained against. The 
question whether the Commissioner has power to extend this 
period for sufficient cause was considered by the Lahore High 
Court recently in Merchant Flouer Mills Go., Ltd. v. Commis- 
sioner of Income Tax, Punjab (1937 I.T.E. 459) and it was held, 
following the opinion expressed by the Madras High Court in 
Motlbay Ganga Baju's case (50 M. 335) that as the statute has 
not invested the Commissioner with any such power the 
Commissioner has no power to extend the time even for sufficient 
cause. 

In the matter of appeals Sec. 30 (2) empowers an Assistant 
Commissioner to admit an appeal out of time if he is satisfied that 
the appellant had sufficient cause for not filing the appeal in time. 
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The learned Judge of the Lahore High Conrl lew olwervod 
in this case as follows ; 

‘ I do not myself understand why a disendiun should he de- 
nied to the CoinuiiHsioner which is gniiuted to the Assistant 
Gomuiissioner, hut there it is.’ 

Those remarks show the lU'Cessity of extiuKiing the provi- 
sions of 8cc. 5 of the Li nutation Act to applitiatioiis for rtih-nmce 
in hicouu) tax case.s and wo would invite the atimition of those 
who arc now engaged in the revision of the liieoiiie Tax Act to 
this defect in the Act. 

Necessity of Court Fees for Applications for Copies of Orders of 
Income Tax Officers. 

In the above inontioncd case, namely the case of MnreJumt 
Flotor do., IM. (1937 I. T.B. 459) another point of practice has 
also heou decided. Ifudtir the Gourt Foes Act an application 
presented to any civil, criminal or revenue court or to any Board 
or oxocuti»'o officer for the purpose of obtaining a copy or a 
translation of any judgment, ilecroe or order jiassed by such 
Court, Board or officer requires a court fei' stjunp of two annas. 
Docs an Income Tax Oduior or Assistant, Goiimiissioner fall with- 
in the classes of persons above described? An Iiiconio Tax Officer 
or an Assistant Gommissioner is not a civil or criminal court or 
a Board. Is ho a revenue court or an executive officer within the 
meaning of this provision? The Lahore Fligh (loiirt has held 
that Income Tax Officers and Assistant Gommissioners are 
revenue courts and that an application for a, c.oiiy of an order 
passed by them must tkoroforo he staiupwl with a stamp duty of 
two annas. 

Powers and Duties of Income Tax Officers Where Assessee's Accounts are 

‘ Cooked ’ or Fictitious. 

Gangabam Balmokand’s Cask [1937 I.T.B. 464]. 

The Lahore High Court has, in Gangaram BahmJmid’s (kne 
(reported below at pp. 464 etseq) elaborately discussed ttio proced- 
ure to be adopted by Income Tax Officers when they find that 
the account books produced by the assossce arc ‘cooked’ or fictitious. 
As such cases are of frequent occurrence wc would invite the 
attention of Income Tax Officers to this important ease, espe- 
cially in view of the fact that Mr. Justice Din Mouammad who 
delivered theJeading judgment says that his Lordship has given 
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his ‘ most earnest consideration, in view of the importance of the 
question involved and the tenacity with which the Commissioner 
has adhered’ to some untenable views. The Commissioner was 
of opinion that the proviso to Section 13 which empowers an 
Income Tax Officer to compute the income ‘ upon such basis and 
in such manner as the Income Tax Officer may determine was 
applicable only where no accounts were kept of the method 
employed by the assesses in keeping his accounts was not sufficient 
to deduce the income, that is, where there was a defect in the 
method itself and not where the accounts were ‘ cooked ’ or 
fictitious. He had farther held that Income Tax Officers may 
impose random assessments under Sec. 23 (3) without resorting 
to the proviso to Sec. 13. The High Court held that “ the 
Commissioner’s view as regards the inapplicability of the proviso 
to Sec. 13 in such cases is not maintainable, and that he was 
equally wrong in suggesting that under Sec. 23 (3) unaffected by 
the proviso to Sec. 13 an Income Tax Officer may make any 
estimate that he likes, even though it is not supported by any 
relevant or admissible material on the record. 

The points laid down by their Lordships in this case may bo 
summarised as follows : 

(*) the view that the proviso to Sec. 13 is not meant to be 
applied to rejection of accounts on the ground that they are un- 
reliable or fictitious is erroneous ; 

(ii) the proviso to Sec. 13 can be utilised in computing the 
income of the assessee under Sec. 23 (3) if on weighing the evi- 
dence produced under Sec. 23 (3) or examining the accounts 
produced the Income Tax Officer is not convinced of their relia- 
bility and considers them as not safe guides ; 

(in) that under the proviso to Sec. 13 the Income Tax Officer 
is the only proper person to decide whether the accounts are 
such as reflect the true income of the assessee and if he holds the 
contrary, he is at liberty to compute the taxable income upon 
such basis and in such manner as he may determine ; 

(iv) if once it is decided by him that the accounts are ficti- 
tious and unreliable his finding cannot be disturbed unless it is 
altogether capricious and injudicial ; what has to be determined 
is whether he has exercised his discretion judicially ; 

(v) the law does not impose any burden on the income tax 
authorities to prove by positive evidence that the accounts are 
unreliable or that the figure at which they assess is the correct 
figure ; on the other hand the burden is on the assessee to show 
that the Income Tax Officer’s estimate is wrong. 
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Nature of Proceedings Before Income Tax Officers. 

The qu(‘,H()ioti who.tihor procotuliugs Incoiiu' Tax 

Oflicors aro judicial proceedings and wiioUier tiliey u-re iHunnl to 
proooed like judicial oUioors in taking and wadgliing evidence is 
also discussed iu Gawjaram UalumkandU CW". After an (>x- 
liaustivo revkiw of the authorities Inwing on the point their 
Ijortlships coiicindo that 

"The proceedings ixdore an Incotne TuiX OHic'-er are not 
judicial proceedings in tlu' sen.se in which this Unnii is onhnau'ily 
used and all that is rtniuired of hiniis to proc-.eed without bias 
.and giv('. sullieient opportunity to tlie a,sses.s('i' to (dace his ca,se 
before, him, or, iu other words, to conduct hintsedf in aceiordaiuje 
with the rules of justice, eipiity ami good consoiemui.'* 

Foreign Income: Remittance of Profits and Importing Stock in Trade 

Distinguished. 

An iuborosting question regarding assessnient of foreign 
iiicoinc was recently decided by tlie Ijahore High (kmrt in 
H'pedMng^'JHnga Gingh and On. v. (•(mimimimr.r of Inaome 'Pax, 
Punjab (reported below at p. 490). Wlnn-o a firm [lurchases 
goods in a foreign country asid soils part of tiu' stock in the foreign 
country .and part in Ilritish India, can tlie. stock imported into 
British India he held to comprise the foreign profits 1' In other 
words, can the importation of tho stock to British India he, con- 
strued as a romittanoii of tho foreign profits to British India. In 
tho, case in question tho assessees wore lessens of soine Kashmir 
forests. They cut trees from those forests, brought them to the 
Punjab and sold tliem there. Hoiiio of the trees were also sold 
in Kashmir. Tho profits made in Kashmir amounted l,o lis. 
67,000. The value of tho timlior brought to British India was 
about Bs. 8,00,000. The Commissioner iiold that tho stock 
imported bo Bntiah India must he presumed to coiiipriso the 
available profits made iu Kashmir and assessed the linn not 
only on the profits made by the sales effected in British India 
(about 3 lakhs) but also on the Bs. 67,000. The Higli Court 
held otherwise. Their Lordships were of opinion that whatevm- 
may be the presumption in the case of remittances of mom\ys 
to British India there was no presumptioir that tho timber import- 
ed which was merely the stock-in-trade of the assessees comprised 
the available foreign profit. On the contrary, they said, what 
was received in the shape of timber was capital and the profits 
made in Kashmir were not therefore assessable. Coldstream, .1 
said that the timber or its market value was not profits but only an 
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element in the process of production of the profits as the busi- 
ness of the assesses was not the acquisition of timber but the 
sale of it, and the profit accrued and were ascertained not by the 
bringing of the timber into British India, but by the selling 
of it. 

This case is also authority for the view that mgre entry of 
foreign profits in the accounts kept in British India and a divi- 
sion of the same among the partners in the books would not make 
such profits assessable to income tax in British India. 


THE INDIA, BURMA AND (TRANSITORY PROVISIONS) 

TAXATION ORDER, 1937. 

J t the Court at Bucldngkam Palace, the 18th day of 
March, 1937. 

Present. 

The King’s Most Excellent Majesty in Council. 

Whereas by section three hundred and ten of the Govern- 
ment of India Act, 1936 (hereafter in this Order referred to as 
“ the India Act ”), and by section one hundred and fifty-six of 
the Government of Burma Act, 1936 (hereafter in this Order 
referred to as “ the Burma Act ”), His Majesty in Council is 
empowered, for the purpose of facilitating the transition from the 
provisions of the Government of India Act, to make temporary 
provision for the purpose of removing any difficulties arising in 
relation to the said transition : 

And whereas a draft of this Order has been laid before 
Parliament in accordance with the provisions of sub-sec. (1) of 
section three hundred and nine of the Indian Act and sub-sec. 
(1) of section one hundred and fifty-seven of the Burma Act, and 
an Address has been presented to His Majesty by both Houses of 
Parliament praying that an Order may be made in the terms of 
this Order : 

Now, therefore. His Majesty, in the exercise, of the said 
powers and of all other powers enabling him in that behalf, is 
pleased, by and with the advice of His Privy Council, to order, 
and it is hereby ordered, as follows : — 

1. This Order may be cited as the India, Burma and Aden 
(Transitory Provisions) Taxation Order, 1937. 

2. The Interpretation Act, 1889, applies for the interpreta- 
tion of this order as it applies for the interpretatiop of an Act of 
Parliament. 
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3. In this Order — 

“ Bcparftt/ion ” moans tlie separation of Burma ami Aden 
from India; “the threo ooiintrios” tn(‘ans India, Burma ami 
Aden ; 

“Central taxation ” moans all taxes, duties, c!iarg<w, finos 
and penalties*" payable or a, bout to bocomo payable under, or in 
accordance with the provisions of, the Aids spooifiod iti the 
Schedule to this Order ; 

“Outstanding central taxation” moans (hmtral taxation 
which had bocomo payable liofore separation, or wliich would 
have l)ccomo payablo before separation if the oxistencoand extent 
of the liability had heeu dotorminod in time. 

4. (1) Separation shall not affect — 

(a) The amount payablo by any pi'rsoii in respect of out- 
standing Central taxation ; 

{b) tho amount to bo allowed, by way of drawback, refund, 
rebate, or credit in assessment, to any person i n rospimt of 
Central taxAtion, paid or treated as paid, lieforo si'paration, or in 
respect of deposits made, before separation as security for pay- 
ment of Central taxation, or in respect of outstanding Central 
taxation paid after separation. 

(2) Tho said amounts shall remain or become payalile, or, 
as the case may be, be allowed, in tho same ()laeeHas if separation 
had not taken place, and the enactments relating to the asscss- 
raent, demand and recovery of Central taxation sliall tliroughout 
the three countries, continue to apply as nearly as may he, in re- 
lation to those amounts as if thoro had boon no separation ; 

Provided that any amount paid or allowed after separation 
shall be paid or allowed for the bcnollt or at tlu*, (\x[)('.uHe of the 
C-ovornmont of that one of those countries in which the plmio in 
which the amount first beoamo payablo or was allowed is situated, 
and where any amount which became payabhi in one of tin', 
three countries is recovered in another, any noc(ussary adjust- 
ments shall be made bctwcon the revenues of thoso countri(i8 
accordingly. 

(3) After separation tho same consequences shall (low in c'.ach 
of the three countries from tho stamping outside that country of 
any document executed before separation, as would have followed 
therefrom if there had been no separation. 

Schedule. 

Indian Income-tax Act, 1922. 
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Assessment of Co-owners as ‘ Association of 
Individuals 

We would invite the careful attention of the Central Board 
of Eevonue to the extremely confused state of the present law 
with regard to the assessment of co-owners. The importance of 
the subject cannot be over-estimated as co-ownership is a thing 
of very common occurrence and some of the decisions even bring 
within the torn ‘association of individuals ’ co-owners having 
separate and specific shares in immoveable property and the 
income thereof. 

The Calcutta View. 

In In re Elias and others (1935 I.T.E. 408 ; 63 Cal. 533) the 
Calcutta High Court decided, where four persons purchased a 
certain property in specific shares and hold that property as 
tenants in common hut executed a joint power of attorney in 
favour of one of them for management, that those four persons 
could be assessed in respect of the income accruing to thorn from 
the property as an ‘association of individuals’. The learned 
Chief Justice said that the words ‘ association of individuals ’ 
have to be comstrued iii their plain ordinary meaning. ‘Associate’ 
means ‘to join in common purpose or to join in an action”. Those 
individuals joined in a common purpose, or common action and 
therefore became an association of individuals. If this view is 
correct all co-owners must he treated as an association of indivi- 
duals; for co-ownership necessarily implies some joint action, and 
co-owners can never get on without in some respect or other 
joining in a common purpose or action. 

The Allahabad View. 

On the contrary, in Mohammad Aslatn's Case [1936 I.T.E. 
412 ; 1936 A.L.J. 1109] the Allahabad High Court held that the 
expression ‘association of individuals’ is not wide enough to cover 
the case of a number of persons having specified but undivided 
shares in property which produces income. The learned Judges who 

N-ll 
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decided this cast! were of the opinion t.hnt, this oxprt'Hsion is 
ejusdem generis with the word iniiiuHliiitely preceding, m., 
‘firm ’ and that before there can he an association of individuals 
within the moaning of Soction 3 it must first !«' shown that the 
association has at least some of tiie attributi's of a linn or part- 
nership, thoijgh not in the strictly h'gai Hvme of tin- term. 'I'hey 
say that even the appointiuont by a body of co-owmns, of a com- 
mon collecting agent, will not convt'rt such a. body into an asso- 
ciation of individuals, but refrain from giving an opinion as to 
wbat th(! position would he if tin', oo-owners of income-producing 
prop(n‘ty appoint one or more; porsons whether from atnotig 
tlmmselvos or from outsidn to perform all the functions of a 
common sohoiuo of management. 

The Bomhay View. 

This question arose recently for deedsion hefort' the Bombay 
High Court in Commissioner of Income Tax v. Laxmidas Jiei'i- 
das (Civil Kef. No. 19 of 1936). Two porsons joined togi‘ther in 
purchasing certain iminovoahle property, paying the pri(ie in 
equal shares, and jointly hold and managed the same. The fligh 
Court hold that they constituted an association of individuals and 
could 1)0 assessed as such. The Commissioner and Buaokwbll J,, 
have mainly relied oii Bec. 9 of the Act. T’ho Chief Justice dis- 
tinctly bases his decision ou the fact that the owners constituted 
an association of individuals. His Lordship fellows Elias' Case 
and dissents from Mohammad Asian's Case. 

The Views Considbeed. 

^ The view propounded in Elias' Case thaJ whenever there is 
a joining for a common purpose or common action there is an as- 
sociation of individuals and that the income accruing to the in- 
dividuals can be taxed as the income of an association — a view 
which is wide enough to bring the case of ail co-owners of property 
within the term association of individuals — is in our opinion, 
noth withstanding the support which it has received from the 
Bombay High Court, clearly unsustainable. The Allahabad deci- 
sion, that the expression is not wide enough to cover the case of 
co-owuors havmg specified but undivided shares in property, is as 
we had stated in our Notes and Comments (1936 1.T.R. p. 68) the 
better view. But we think the Bombay High Court is right in 
disagreeing with the opinion incidentally expressed by the Allaha- 
bad High Court that the expression ‘association of individuals’ is 
ejusdem generis with the word immediately preceding, viz., ‘firm’. 
We had also stated, while commenting upon Mohammad Asians' 
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Case that this reasoning of the Allahabad High Court is not 
sound. 


In our opinion in the Calcutta and Bombay cases attention 
has not been directed to the most crucial point. We would re- 
iterate here what we said in the concluding portion of our 
Comments at p. 59 of 1936 I.T.R.; — * 

“ The true test therefore^ is not whether the individuals con- 
cerned have joined together for any common purpose but whether, 
in the plain words of Section 3 of the Income Tax Act, the in- 
come in question is in the eye of the law the income of the 
individuals or the income of an association of which they are the 
members.” The mere fact that several persons have a common 
understanding or have joined together for some common purpose 
will not convert an income which belongs to them in specific 
shares into the income of an association. We may refer here to 
the recent case in which the Privy Council have drawn pointed 
attention to the necessity of paying attention to the words ‘ in- 
come of in Sec. 3: (Sec Kalyanji Vithaldas’ Case, 1937 1.T.R. 90), 


Recommendations of the Enquibv Committee. 

It is a matter for great relief that the Income Tax Enquiry 
Committee have disapproved the practice of assessing the income 
of co-owners owning specific shares in property and in the in- 
come thereof, as the income of an association of individuals. W e 
are extremely glad to find that the committee have referred with 
some emphasis to the principle that ‘ every endeavour should 
be made to relate the incidence of taxation to the total income 
of the persons to whom the incomes actually belong In dealing 
with the particular subject of ‘ association of individuals ’ they 
say (p. 25) : “ As stated in Sec. 2 of the Chapter we consider that 
to relate the ultimate rate of tax on income to the total income of 
the individual recipient is a principle which should be carried into 
effect as far as possible. In the present state of the law this is far 
from being the case with income of trustees or income from in- 
vestments in joint names”. They then refer to Elias’ Case and say; 
“ One High Court has held that joint ownership of property con- 
stitutes the joint owners an association of individuals assessable as 
such. It will be readily seen that the tax payable on the present 
basis may be either more or less that the tax that would be paya- 
ble if the income were assessed in the hands of the individual 
owners. For example, two persons own property in equal shares 
which yields an income of say Rs. 9,000, each of them having 
other income in excess of Rs. 40,000. In this case, the Rs. 9,000 
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will bo, aasoBSod at u'mo pies hi lUo nipoo although tho raLi* of tjix 
appropriat .0 io Uxo individual aHsoKHooH is ‘i amnis oiu' jiii',” Aflisr 
thus exposin^f tho iuconsistoiuiy of this pniidico with the priiud- 
plc which aocordin^ to thoiii nmat ho carried into idTiaa jim far as 
possible, they state tludr coiudusion sis follows : •“ We consider 
that in the casi' of both joint owtuTships and irunt; incoitn's ihc 
ituicnuo, so Far as it is spiuiilically the income of n.n individual 
beiudiciary, should lu' assessed !i.s the ineoea' of l.hai individual 
and that if the iaeouio is taxed by deduction there should he a ripht 
to small iiiooine relief. Ho far as inemne of Iruslees etc., is not 
the income of an indi\idual henelieiairy or e.o-owiier, or so far as 
tho individiiaJ shart's ait'O indeterminati' the income .should he as- 
sossahle on tho triisteiis orcu-ouners jointly a-t the st;uidatal rato 
of iuenme t'i.x and also at tin' ap|)ropriat(' rato of super tax”. 

it is a matter for some roffrot tliaA thi.s dil'h'ri'ne.e hot ween 
ca.scs when' the co-owners hold speoi fie, slnires a.iul v\ lime they 
do tint, was not ovoa considered in the tlalculta and liomhay 
cases. 

'fhns it is obvious that on sound legal princijdes ami a pro- 
pt'r cimstruetion of Kec. d of the Act, a, mi in view of llie fiimla- 
inental principle, of income tax law tha.t tho ra,te of tax on inconio 
should 1)0 made to depend on the income of the iiuiividmil reci- 
pient as far as ))nssil)h', the i)rnctice of assessing tlu' incoitu'. of 
co-owners or bonoliciarios who hold sped lie shares in property 
and in the income thereof, as the income of an assoe.ia.tion of in- 
dividuals, is erroneous and undesirable, and should be abrogated 
as early as possible. 

Wo would advise co-owners who have bm'ti taxe<l UrS an 
association ;it a higher rate to try a refund under Bee. 48-A. 

Partner Retiring Before Assessment of Firm : Right to Set off Loss in Firm. 

A question of coiisidorahlo practical importance, which may 
arise often iu ihe assessment of business income was roeently 
decided by the Judicial Commissioner’s Court of Bind in (lokaldas 
LahiMchand v. Co miiissioner oj Income Tax, Ikm/ha//, reported 
below at p. 619 ff. 

Under Sec. 26 clause (1), if there has been a change in the 
constitution of a firm before making an assessment, assessmout on 
the film and its members should be made as if tho firm had bee.n 
constituted throughout the previous year as it was constituted at 
the time of making tho assessment. Bimilarly, under clause (2) of 
the said section it at the time of making an assessment it is found 
that the person carrying on any business has been succeeded in 
such capacity- by another person, the assessment shall be made on 
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such person succeeding as if ho had been carrying on the business, 
and had received the whole of the profits of that year. 

Where there has been a loss in the business before its trans- 
fer or reconstitution the question arises whether the original 
owner of the business or the retiring partner is entitled to have 
his loss in the business or his share of the loss, as*the case may 
be, sot off under Sec. 24 of the Indian Income Tax Act against 
his income falling under other heads, e g., income from property. 

The Sind Judicial Comndssioner’s Court has answered this 
question in the affirmative. The learned Judges hold that the 
original owner’s or retiring partner’s right to set off losses is not 
affected by transfer or reconstitution before assessment. 

With regard to Sec. 26 which, according to the Commissioner, 
stood in the way of the original owner’s or partner’s right to set 
off, the learned Judges said : ‘‘ It is again difficult for us to hold 
that these provisions apply to the assessment to be levied on 
Gokaldas (the retiring partner) whatever might bo said with 
regard to their applicability to the assessment to be levied on 
Kishin Chand (the surviving partner). If instead of there being 
a loss there had been a profit in the business taken over by 
Kishin Chand, Kishin Chand as successor of the business might 
have been taxed on the footing of such profit, but this sub-section 
does not go further and say that if as a matter of fact there has 
been a loss resulting in one of the partners withdrawing from 
the firm, such partner is not entitled to set off his share of the 
loss against the profit so far as his own assessnioiit is concerned.” 

The question however does not appear to be an easy one. 
It can be argued with some force that the provision in Sec. 26 (2) 
that ‘ the assessment shall be made on such person succeeding as 
if he had been carrying on business, profession or vocation 
throughout the previous year’ precludes the income tax authori- 
ties from acting on the view that any other person had been 
carrying on the business in the previous year. The claim of the 
original owner to set off can only be allowed on the view that he 
had been carrying on the business during the previous year — a 
view which Sec. 26 expressly precludes the income tax authorities 
from taking. Again,' suppose after incurring loss an assignment 
is made during the middle of the accounting year but the trans- 
feree is able to make some profit by the end of the year. Can 
the original owner claim to set off in respect of his share of the 
loss which had been incurred by the firm on the date of bis 
retirement ? The object of Sec. 26 appears to be that so far as 
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the fcraiisferrod businoaa is cjoncernod the ikthcji) who is the 
owner at tlio time of the aasosainont must ito dotmied to ho the 
owner for incoiuo tax purposon during the aooouniing period . 

Royalties Payable to Owner of Patent Rights. 

Where valuable rights aro transferred in eoiiHidoraliou of the 
transferee paying annual suins of money to the transferor, the 
question arises wliethcr the annual paynunits ree.i'i ve<l by the Istkr 
are taxable as inooino, orani merely capital receipts, 'rbere have 
beeiuiiauyintorcistiug eases oii this subjo(tt in (Iri^at Britain and in 
India. The learned judgiiiimt of !Mr. Justice Tkkuuand of the 
Lahore High Court in Anantram Kfu'.mchand v. of 

Income Tax, Pmjah [re.ported below at p. 511 1 contains a, learned 
discussion of this suhje.ct, a.nd illustrakw the dilTfU’ence between 
receipt of a capital Bimi in instalments and receipts in the na- 
ture of income, lii this case the owner of a patent transferred his 
rights to a third person in consideration of the latter agreeing to 
pay him Ils. 4,500 per annum as long as the patent was in force. 

His Lordship, referring to the law on this point, said: — 

*» 

“ If tin; tra,ns;K*.tiou was an out and out sale of the patimt by 
Khom Chand (the original owner) to tho company for ,a definite 
fixed price, evem though it w.as not payable in a lump sum bat in 
iustalmoiits, there can bo no doubt that any iiistalment received 
during tho accounting period cannot bo trenited as taxable income, 
but is a capital receipt and as such cxem[)t from assessiiumt. If, 
OJi tho other hand, it was merely a working liceiuie granted for an 
annual payment it is clearly income and as such is taxable.” 

The statement made in this case should not, howeve.r, be 
understood to mean that in or<lor that an annua, 1 |)aymeiit may lie 
iucomc there should bo a sale for a fixed 'jificc. An owiuu’ may 
part with his ownership for an lumuity and oven though tho price 
is not a fixed sum, the ammai payments roc{uv(‘.d would be, tax- 
able. Qopal Haran Narain Singles (’ase (1936 l.T.R. 277) I’.O. 

On the other hand, in Gatherina Hpooner's Gasn (1933 i.T.li. 
299) where a lady sold hor lands iu consideration of a fixed sum 
of money and 10 per cent, of all the oil produced in tho lands it 
was held that the 10 per cent, paid to hor was not ‘ income ’ but 
in effect a payment by instalments of part of the price of tho 
lands and as such a capital receipt. 

These decisions show that no hard and fast rule can be laid 
down in such cases but the nature of each transaction must be 
carefully gone into. W e would draw the attention of our readers 
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in this connection to the learned article on this subject which 
appeared in the Law Journal of England and which is extracted 
at pp. 91-94 of 1935 I.T.E. Notes and Comments. 


Bad Debt : Proper Form of Question. 

We would bring to the notice of Income Tax Ohmmissioners 
the recent decision of the Lahore High Court in Bitturam Idan’s 
Case (reported at p. 602 infra) in which their Lordships have 
stated the proper form in which the question of law should be 
framed where an assessee claims a deduction on account of a bad 
debt. The reported decisions show that often the question is 
framed in a very cumbrous manner and sometimes in such a way 
as to ‘ state the assessee out of Court ’. This decision endorses 
and emphasises the opinion expressed by Chief Justice Sir 
George Kankin of the Calcutta High Court in Binjraj Eulcam- 
cJiand’s case (I.L.E. 68 Cal. 1446 ; and now that two High Courts 
have laid down the proper form in which the question should be 
framed in such cases it is highly desirable that this form should be 
adopted. The form laid down is “ whether the Income Tax Com- 
missioner was upon the evidence obliged in 1 aw to allow the 
deduction and if not whether he has in arriving at his decision 
departed from or misapplied the principles which in law govern 
the matter.” In the opinion of the Lahore High Court “ the 
form proposed by Sir George Eankin is the only proper form in 
which a question of law arising out of such cases can be put ”. 

Impartible Estates : Exemption of Sums Received By Junior Members. 

The law as established by the decisions of the High Courts 
of India is that the allowance rocoivod by a junior member of an 
impartible estate for his maintenance from the holder of the estate 
is not exempt from income-tax. It is not agricultural income in 
the hands of the junior member but merely a sum paid to him by 
the holder who receives the agricultural income: Saltanat 
Begum, In re (1933 I.T.E. 379), Lahhminarasayy ammo’s Case 
(52 M. 827), Gopal Baron Narain Singh’s Case (14 Pat. 662 P.C. ; 
1936 I.T.E. 237). Nor is it exempt under Section 14 (1) as ‘ sum 
received by a member of a Hindu undivided family ’ as an 
impartible estate is not an ‘ undivided family ’ within the ujoan- 
ing of the Income Tax Act; BMba Prasad Singh v. Prayag 
KumariBebi (59 C. 1399), Collector of Qorahhpur y. Ram' Sundar 
mol (56 A. 468), Commissioner of Income Tax, Bihar and Orissa 
V. Visweshar Singh (14 Pat! 786), Maharaj Kumar of Ymanoga- 
ram, In re (56 A. 1009) etc. 
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PoHi^roN OF JoNroR Mfmi^kbh of Punjab jAuHfEH. 

Junior BHUfibtU’H of Uio IbirijuJ) Ju-ulbr.^, Imwovor io 
occupy a, II ciiviuhlc popiitioiu Uiulc'r IbinjaJ^ I)oHcciji of 

ffagliirs Act 1900^ wliich haasiuct* lanui incorpiu^atod io t4io Punjab 
Lawn Act, the (lovcronuuit is (‘utpowcoaal, wtiilo Uio 

devolution of thci aanij^auiUMit of laud re'vc.uiio to a Hiuojr porHoii^ 
to impose a comlitioii tha.t the su<H'.(‘ssor ho atpiirovtal and aca'.ept*- 
od as Huch by tlu^ (rovuMumumt, sliall make' Huoh pro\isi«m out of 
thc^ aHsij4iimeut as tlu^ ( hnauumirnt may (amsidor suitable for the 
ina.iiit(Miama^ of widows or other niemberh of iho family of the last 
or a.ny proviouH holder of llu' assi.yiimeuit. Idu' hahort* Ifieh 
Court Ims roetmtly ludd in the ('us(‘of JiNnwar Kartar Smgh oj 
Hlm/iMtlpUT V, ih^i tHiHHi(>}ier (if ///fvo//e /bz/iJo/Clobe rt‘port- 
eal sh«)rily) tha,t. tlu' a.llowaiuu‘ which isriaadvt d b)' a junior unun- 
b(‘.r in sue.h a. ('.a.se under tin? ordtu's of thc^ (Sovemmeut, (though 
bas(‘ I upon an a^greeiiiemt hetweam tlu^ hohho'of iht^ Jagliiraud tlio 
junior intuuhejr) is cxmeipt fro u iiicoiueeiaK:, as it, is under the 
statute an aJiowaaujo paid ^ out of tlue assign moot b and m such 
jigrioulturaJ in(a)irHU In their Ponlsldips’ view iJummtire assign- 
imvnt is a.gVi<ailturaJ iii(a)}U(‘ a,nd tlu‘ a/gricmltund nature of the 
origina.1 assignment is not lost hy its Ixung traaismitted to junior 
nit'mliers. It still nutiains a. part of lh(^ assignuund. d’ he cases 
of Haliit^naf llvgnHi In re, Ijahlnninaramyj/iininta v. ( onuHimioner 
of Income TaXj MadraSj aaid Gopal Sama Ndmin W/i///P.v (hm 
arc, in their Ijordsliips’ opinion diHlingmisliiahle on ihi,‘* pmuL 

On the <|U0Htion whetlum the allowama^ is (‘ximpt undfu 
Section 14 (1), their hordships have agre.eal with tlTfmvi(‘\\ ex- 
pr(3Bse(l in tlumia^ses redatingto ordinaay inipn,rtih!e iv;tates that 
such aillowaaicos ariMiot sums r(iooiv(ul a>s Ui inteiih(nM)f a. 1 1 indu 
undivided fauiily. Put tliis view is of no a,va,il to ilu*. Incauiie 
Ta;X Authorities if tlu^ aJlowaaico is to 1 h^ n^gaffalcal UfS agri- 
cultural income. 
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EFFECT OF TRANSFER OF BUSINESS ON RIGHTS TO 
SET OFF LOSS INCURRED BEFORE TRANSFER 

Gokaldas Lakhmiohand’s Case (1937 I.T.E. 679), 

The decision of the Sind Judicial Commissioner’s Court in 
Gohaldas LahhmicJiand’s Case (1937 I.T.E, 619) and our com- 
ments thereon, will be fresh in our readers’ memory. In this case 
it was held that if the sole owner of a business transfers it, or a 
partner withdraws from a firm, before the time of assessment, he 
would, notwithstanding the provisions of Section 26 of the Indian 
Income-tax Act, be entitled to set off against his other income, 
the loss, or his share of the loss, as the case may be, which was 
incurred before the date of transfer or withdrawal. We had con- 
siderable doubt about the soundness of this decision and said : 

“It can be argued with considerable force that the provision 
in Sec. 26 (2) that ‘ the assessment shall be made upon such per- 
son succeeding as if he had been carrying on the business, profes- 
sion or vocation throughout the previous year ’ precludes the 
income-tax authorities from acting on the view that any other 
person had been carrying on the business during the previous 

year The object of Section 26 appears to be that so far as 

the transferred business is concerned the person who is the 
owner at the time of the assessment must be deemed to be the 
owner for income-tax purposes during the accounting period,” 
(Vide 1937 I.T.E. Notes and Comments p. 79). 

The Bombay High Oohbt’s View. 

We now find that the Bombay High Court had so long ago 
as 1936 taken a view quite opposite to that of the Sind Court and 
it is a matter for regret that this decision was not brought to the 
notice of the learned Judges of the Sind Court, and had also escape- 
ed our notice. Anyhow it is a source of much gratification to us 
that the Bombay High Court has taken the view which in our 
opinion is the better one. The Judgment of the Bombay High 

N-12 
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Courli is reported in this nuinher, vide I’liot/ilal llart/nraiuhis 
Paid V. Commisftioner of Income Tax, Tombaj/, in fra p. ');*>/)] and 
it will be found thcrofroni tluit both tdic C'hiof .Iu.sti(*c and 
Blackwell, J., are of opinion tdiat under See. ‘ifi {*J) in iiie (;a.so 
of a transfer, the person onbitlod to any s('t-(tfT in respect of iosses 
of that year is the purchaser. The Chief dustici^ said tha.t. where 
th(! facta brmg a caB(' within Section ‘id (‘2) Section 24 only a,p- 
plios to the. assessiuont of the auc'.c,im)r, :uid with jadereiicc to the 
argument that Section 26 (2) does not i^iply unless then* arts 
profits, his Lordship sai<l : 

“I think tho elToct of the section is luuhHihledly to make the 
successor to tho business liabh' to tliii ass<'ssnieiii of the whole (if 
tho year in (puistioti in respect of the hiisiiiess tra,nKf(>rred. It is 
true that tin*. se(tti()n does not ineution losses, hut eleauly those 
will have to b(i brought iu for the whole of the y(‘ar a.s against 
tho profits of the year 

His Lordship however said that it was not mtcoHsary to 
deal with tho (piostion whether Boction 26 (2) woidd apply if 
there wore no profits in respect of the husiiuiss transferred and 
th(! successor had no other income and therefore no assisss- 
nicut was iruKhi on the successor. 

Blackwell, Jf., is decidedly of the o[)iuion that ‘ where a 
person carrying on any hiisiuoss has been succeeded iu that busi- 
ness by ancither person, he is not entitled to claim tlu; benefit 
of sub-Seotion (1) of Section 24 at all. Witli lagard to lilie con- 
tention that unless it is shown that the successor iu tip* husimms 
had made profits it would be op( 3 u to tin; pr(ul(!C((ssor to oiaiiu a 
sot-off, his Lordship said: ‘ Speaking for inysolf, I do not think 
that this is the true or proper construe.tion to be placed upon 
Sub'Soc. (2) of Section 26’. lii his Lordship’s opinion “it W(juld 
bo very strange if though tho successor is to lx; deemed to hav<! 
been carrying on tho business for the wboli; of tht( year and is 
entitled to take into account any losses made iu tlui businoKH be- 
fore the transfer for the purpose of tho return, nevertheless the 
predecessor in busiuoss, another assossco, should Ix', tmtithid to 
bring into his return tho losses iriade prior to the traushir ”. 

Unsettled State op the Law. 

Though the weight of authority is thus in favour of the view 
that the purchaser alone is entitled to claim a set-off even in res- 
pect of loss incurred before the transfer, the law cannot bo said to 
be in a settled state in view of the decision of the Sind Court to 
the contrary and the remark of Beaumont, O.J., in BlogilaTs Case 
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that “ it is not necessary to deal with the question whether 
Sec. 26 (2) would apply if there were no profits in respect of the 
business transferred.” 

Recommendation of the Enquxby Committee. 

It iSj of course, hard that a person should losh his right to 
set off loss merely by transferring the business or withdrawing 
from the linn. Though this particular aspect has not been noticed 
by the Income Tax Enquiry Committee they have pointed out 
the unsatisfactory state of the law enacted by Section 26 in 
general and have recommended that Section 26 be so amended 
as to provide for the assessment of the profits of the previous 
year on the persons who actually received those profits, with 
powers if necessary to recover the tax from the existing 
owner of the business. 

This recommendation would prevent hardship to assessecs 
without taking away the existing right of the Crown to recover 
the tax from the successors. But, as many separate assessments 
may have to be made as there have been assignmentsmr changes 
in the constitution of a firm and this may perhaps lead to com- 
plications. The principle of following the business, leaving the 
owners to settle their accounts, has, of course, its own advant- 
ages from an administrative point of view and the question 
deserves the careful consideration of the legislature. Anyhow 
there is no harm iir allowing the predecessor to set off his loss 
where the successor is not assessed at all even if the principle 
rocomm(m*dcd by the Committee is not adopted. 

‘ Camouflage ’ Companies. 

The case of Sardar Kirpal Singh <& others v. Commissioner 
of income Tax, Punjab, reported below at p. 548 raises a question 
of considerable importance to businessmen, though in our opinion 
the real nature of the question which arose in the case was not 
fully realised by the parties or the counsel, or the judges who 
decided the case. The members of a joint Hindu family formed 
themselves into a limited company allotting a specific number 
of shares to each of them. The income tax authorities said that 
the formation of the company was ‘ a mere camouflage ’. They 
refused to recognise the company and assessed the shareholders 
as a Hindu joint family. Though the High Court ultimately 
held that there was no material for the income tax authorities to 
come to the conclusion that the transaction was a mere camou- 
flage they state the law thus : 
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“ When ii Hi)ulu joint family ooiiHiifeiiLtw itHoif into a com- 
pany with apeoilic nharcfl belonging to the iiulividual moinhers 
and further introdiicna into the company porsona wlw) are not 
inornberB of the undivided family the normal snpptwition would 
ho that the. traiiHaction allowed tliat the Hindu joint family had 
diarupted. Jt in, of courao, true that tliia normal auppoHition 
could be rebutted by evidmicc showing that tdie whole of the 
trausaetion was a mere camoullage ” 

Their Lordships have evidently applimt the principle which 
is ordinarily applied when the inemliers of n. joint Hindu family 
say that they have formed themselves into a firm, fusucha 
case it is settled law that the income tas: authorities huiVe power 
to enquire wliethor thore has lu'oii a real disruption a-iid the alle- 
ged firm is a genuine one, 

Begisterod compaiiios, in our opinion, staiul on an entirely 
different footing. Oiuic a certain numlHir of persons sign a 
moniorandiim of association and get themselves registered as a 
company under the Uompanies Act a company conclusively 
comes into existence. This is one of the first principles of com- 
pany law — in fact, the very foundation skme on which the 
ontiro edifice of the joint stock system rests. No one can deny 
the separate existence of a company. It is not open to the in- 
come tax authorities or tlie Court to empiire whother the com- 
pany was ‘a mere camoullage’. It is not open to them to 
overlook the, oxistouco of the company, liowovi'r sinister the 
motives of the moinbcrs might have been. The principles appli- 
cable to honami and sham partnorships have no a-pplication at all 
to companies. 'Co bo sound, the law as eiiunciateci by their Ijord- 
ships which wo have ({noted above may have to lie. altered to 
something like this ; 

“ When a Hindu joint family constitutes itself into a com- 
pany with specific shanis belonging to the individual moinhers, a 
company conclusively comes into existence and no amount of 
evidence to prove that the transaction was a camouflage will em- 
power the income tax authorities to ignore the existence of the 
company and assess the members as a joint Hindu Namily.” 

The (lucstiou that arises in such cases is not one of disrup- 
tion of the family within by Section 25-A of the Income Tax Act 
but one of succession falling within Sec. 26 (2), 



1937] 


NOTES AND COMMENTS 


87 


Brickfields : Cost of Earth Dug up. Whether Business Expenditure. 

The interesting question whether the value of earth dug up 
from a brickfield for the manufacture of bricks can be deducted 
in computing the income of a manufacturer of briqks, either as 
business expenditure or as depreciation of property was raised 
before the Allahabad High Court in the case of Gommissioner of 
Income Tax, U.P. and G.P. v. TiJca Bam d Sons Ltd. (reported 
at p. 544 infra). That there is an expenditure or loss cannot be 
denied but the question is whether the expenditure is of a capital 
nature. If a company purchases earth for the purpose of manu- 
facturing bricks, it would clearly be entitled to a deduction of the 
price of such earth from the total income realised by the sale of 
the bricks during this year. But this decision shows that the 
case is different where the company owns the brickfield or has 
taken it on lease and is entitled to dig up earth from the field. 

* The position in such a case, is more analogous,to that of a com- 
pany which is working a quarry or mine rather than to an ordi- 
nary manufacturer who purchases raw materials for the purpose 
of his manufacturing business. In the latter case the taxable 
income is the net gain or profit made by him which necessarily 
is the difference between the amount realised by him and the 
amount spent by him ; whereas in the case of a lessee of a mine, 
quarry or brickfield, the property already exists and is taxed as 
realised property yielding a certain annual income to the owner 
or lessee ’. The principle applicable to such cases is thus stated 
in the leading case of Alianza Go. v. Bell : “ If it is merely a 
manufacturing business, the procuring of the raw material would 
not be a capital expenditure. But if it is like the working of a 
particular mine or bed of brick earth, and converting the stuff 
worked into a marketable commodity, then the money paid for 
the prime cost of the stuff so dealt with is as much capital as the 
money sunk in machinery or building.” 


It would thus appear that from an income tax point of view 
taking a brickfield on lease is disadvantageous. It is better to 
obtain mere permission from the owner to dig up earth and to 
pay him a certain amount by way of licence fee or according to 
the quantity of earth dug up. In a transaction of this kind it was 
held in J anhi Kuer v. Gommissioner of Income Tax, Bihar <& 
Orissa [10 Pat. 275 ; 5 I.TO. 42], that the amounts received by 
the owner of the land did not represent capital and that there 
was no capital sale of the assets of the owner. 
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Maintenance Allowance Paid to Widow of Deceased Coparcener 
Under Decree of Conrt Charging Joint Property. 

Gknkiuij Bulk. 

Oi'diiuiirily, inaintH'iiauc.o idlowiuuu'H [laid liy Ihv of 

a joint) Lliiulfi family to ilw widows of ('aniiolr hn do- 

daofcnd in coinpuliino' tho. assnssablf' iin-o mi« of Uu' joint, fa.iiiily. 
Dtvns thn fac.t ihad tlm widow has oldaiiu'd ;i di'i'irn of the (lourt 
for luo' iiiainti'iiaiuu*, char^inj'' s|M!(‘ifui family proprn ins luakn any 
ddtnrniRio? Doi's Ihi*' addiliional cir('!iiiiist';uii'n hriiio 
wiUiin llw priiK'ipln of lidja Ikjoy Siuijli .Dudhiiriu'is < ‘(wr? Tho, 
'Bombay Hinli ('onid has answnrnd this ijunst inn in thn iu‘pa.tivn, 
in (hniinissionir of Inoonir Tax, l>onihai/ v. hfahattji Lalji 
[r«|)()rUKl at) p. 5d9 infra}. Thn Ohinf .lustic.n has hnld that Ihnro 
is no ground for Uio contionlion that thn dtHn’cn whinh fisos the 
anioiint of the luaintenaiK'i' alters thn oharaotnr of thn sum which 
thn widow rnooivns, whieli is still inaiiitnnannn paid to hnrasa 
widow in a joint family, although the amount is lixnd hy the 
doerne. 

J)uDiiuHtA’s Cask PIxplainkj). 

What thn.n is tho principle underlying //aya /h-yo// 
J)iidkitnaH ('iiHi’. in which the Privy Oounoil hnhl that allow naioti 
paid by a .Ltaja, wdio had inherited an ('State from his father, to 
his Btopmothor by way of maintenance in pursnaiuu' of a dnereo 
which the latter had obtained fixing her maiateuaiice and charging 
the ancestral estate, should not he taken into accoant in assess- 
ing tlie Baja’s income? They said it was not his iiusmu' hut an 
alloeation out of tlie reveniui lieforo it hoeame his ineoinc. The 
Bombay High Conrt has pointed out tliat the real liasis of Ikjoi/ 
Hingh DudhuricTs Casa and the point whicli distiiiguislu's tliat 
case from cases like that of Malmiji Lalji is that the assossee 
was assessed as an individual in Jlejoij Hingh .Dndhiiria’H HaHU 
and not as a joint Hindu family. The judgment of the Judicial 
Committee in that caso shows that tho Advocate Cenerid had 
abandoned the contention that tlic aasessee and his stepmotlier 
were members of a Hindu undivided fanuly. The principle of 
Bejoy Hingh Dudhuria's 6W does not therefore apply to main- 
tenance allowances where tho assossoe is a Hindu undivided 
family. 

Bole Subviving Mbmbbb. 

The recent decisions of the Privy Council which have establish- 
ed that where a Hindu family oonsists of a sole surviving male 
member and widows of deceased coparceners, the sole surviving 
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member is to be assessed as aa indi?idual and not as representing 
a Hindu joint family, become important in this connection. 
Does the case of a sole surviving member fall within Bcjoy 
Singh Dudhuria's Case or Mahanji Lalji’s Case ? Can mainten- 
ance allowances paid by him to the other members under 
decrees charging the ancestral estate be deducted frcMu his assess- 
able income? Logic demands an answer in the affirmative, 
but we have to wait and see how the law developes. 

Annuities Paid to Agents on Termination of Agency. 

Companies often pay compensation to agents when their 
agency is terminated. In Shaw Wallace and Co.’s Case (59 Cal. 
1343) the Privy Council held that a lump sum paid to an agent 
on termination of his agency as compensation for loss of agency 
was not income but capital and was not assessable to income tax. 
In a recent case (reported at p. 627 infra) the Judicial Commis- 
sioner’s Court of Sind has distinguished Shaw Wallace’s Case and 
held in somewhat similar circumstances that the moneys received 
by the agent are taxable. The most important fact, relied on in 
the Sind Case as distinguishing it from Shaw Wallace’s Case is that 
the payment was not a lump sum payment as in Shaw Wallace’s 
Case but an annual allowance of Rs. 600 payable so long as 
he lived. The learned Judges held that the ‘ agreement to pay a 
certain periodical sum of money during the lifetime of K. B. 

Katrak falls clearly within the purview of Sec. 7 and is as 

such taxable income unless the assessee is able to bring his case 
within one of the exemptions contained in Sec. 4, cl. (3) of the Act. 
Had the employers of the assessee given a lump sum to the firm 
....ill consideration of services rendered by that firm a good deal 
might have been said in favour of the assessee,” If a lump sum 
is fixed, even though it is paid in instalments the case, wo pre- 
sume, would fall within Shaw Wallace’s Case, but where no lump 
sum is fixed at all but the agreement is to pay an annuity to the 
agent for his life, the allowance would fall within the principle 
of Qopal Saran Narain Singh’s Case [1936 I.T.R. 237] as the 
learned judges of the Sind Court have held. Employers and 
agents will be well advised in noting the distinction between 
these two cases when drafting agreements for payment of com- 
pensation to agents. 
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Registration of Firms. 

It wiw iirgiKHl in a rocout caw) beforo the Ijahorc fiigh(3ourt 
Eaji Ghikm Eaml Buda Bakifs Vase (11)37 LT.li. /506) that 
the provisiotm of Bee. 2 (W) aiui B(‘c. ‘iB-A of the Indian iiKsome 
Tax Act coupled with rules 2 tod of the liuh‘K franit'd uniler the 
Act left no option to tlio Income Tax Authorities to refuse registra- 
tion if an instrument of partnership spee,ifying the individual 
shares of the partners, was presented to them. It was urged 
that the iiiarmer in which the income tax authorities could pre- 
vent evasion of taxation waste resort to tin' provisions of Bee. 
48 of the Income Tax Act and disallow refunds in the case of 
persons not proved to he genuine partners of tln‘ tinu in 
question. 

After a ri'viow of the earlier caw^s on the subject the High 
Court overruled these contentious and ro-atlirmod the power of 
the Income Tax Authorities to enquire into the n^ality of an 
alleged partnership. In the view of the High Court tlu* instru- 
ment of partnership specifying the individual shares of the 
partners referred to in Bee. ‘26-A of the Income Tax Ae.t means 
obviously’ a goiiiiiue instrument of partnership, and if there is 
evidence, direct or circumstantial showing the bogus nature of 
the so called iristrumciit of partnership it is open to the Income 
Tax Authorities to refuse registration of the firm in qiiestion. 

Their Lordships have further laid down that tin' hiirdon is 
on the person who applies for registration to prove that a genuine 
instrument of partnership has been execntcul and that a, 11 persons 
named therein are actual partners and not dummies.' 
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Exemption of Agricultural Income Received in Burma Before, And 
Brought to India After, Separation of Burma. 

Ab J3urma bocatiic separate frotii India in April 1937 Income 
tax Oiiicora had some doubts o,s to wliothor agricultnral income 
roceived in Burma in the financial year 19.36-37 and received in 
India in tho year 1937-38 oiin bo ibssosaed to income tax in India. 
The Bouth Indian Chamber of Oommerco had drawn the attention 
of tho Government of India to this qCiostio?i and to tho attempts 
of incouK; tax authorities to tax such income. Tho Government 
of India have iuforme.d tlu^ Chamber that agrieultuj:al income 
which accrued or arose or was rocoived in Burma or British 
India bofoiat separation was exempt from Indian income tax and 
that the ox(miption will apply to agricultural income remitted to 
British India after separation if it had accrued or was received 
in Burma before separation. We uiulcrstaiid that the; Goveni- 
mont of India have instructed the Commissioner of Income-tax, 
Madras, to oxorciso his rovisional powers in respect of assess- 
ments niad*(i on such income. 

Conversion of Foreign Income into Capital Before Remittance. 

Assossoos who Inwo foreign income will read with much 
interest tho recent decision of tho Bombay High Court in The 
Ahnedahad Advanoe Mills fdd., In re. A company received an 
income of Bs. 18,000 odd in fjotidou. They invested that income 
in Eiigliiiid in tho purchaser of stores and machinery which they 
then sliipped to Bombay, and the question arose whether 
the compiuiy wer(^ liable to pay income tax on the income 
received by them in London which they had thus invested in 
the macliinery brought to India ; in other words, whether the 
foreign income could in tho ciroiimstaiioes ho deemed to h.ave 
been brought to British Iiulia. The High Court held that in 
order to attracli income tax in India what is brought to India 
must be income, profits or g.ains and that if the asscssseo has 
converted the income received abroad into cnpital and then 
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briugB that capital to India, he is nothriiiging into lndi:i. im'ojno,, 
profits or gains. Wlinther foreign iiuioiim has in fact, hcon 
cHrpitalisod or not is a (picstion of faci in each case Imt if tho 
Court oomoa to tho c, (inclusion that what is brought i.s .-i caiiiial 
asaot, the fact that tin' capital assi't was accpiircd out of incomo 
in a foreign (Country is irrelevant. 

It is however important to not*' that their honiships say 
that oases can he. easily imagined in which an assi'SHce desirous 
of bringing into British India his foreign income for use as in- 
como in India, might ciouvert his fun-ign inconii' int(» some form 
of capital hy the puniha.so of hoods or otherwise, bring them into 
India and then sell them and apply the proceed.s as income. In 
such cases, tlunr liordships say, tin' (fonrt would probably hold 
that what had been brought to the country was in fact ineomo 
and not capital. It was not suggested in this case t hat the iiiiudii- 
nery and stores were brought to India for the [iiirpoac of being 
sohl and tho proceeds applit'd as income and so their hordships 
hold that what was brought to India was a capital asset. The 
case will shortly ho reported in full. 

Mangalore Coffee Planters ’ Case : Leave to appeal to the Privy Conneii. 

Our readers may remember tin' case of .JHimn Bahadur 8. 
L. MafMus [1937 l.T.R. 4H5J in which a Hpecia,! Bench of the 
Madras High Court held that wlnsre a [lorson residing in British 
India grows coffee in an Indian Htat(' and cures and sells them 
in British India the income derived ly liim from flm sale of the 
coffee accrues in the Indian States. W(' had stated iij our Notes 
and Oomraonts that this decision does not appea,r to lay down 
good law. Wo learn that on the 13tli Octobttr tho Madras High 
Court granted leave to tho Commissioner to a,pp(‘!i,l to tlie Brivy 
Council against this judgment !ind we a,wa,it tli(mlecisi(m of tlio 
Privy Council with great inten'st as tho (jiiestioii involved is one 
of general importance. We may Inive to considoralily alter our 
notions as to what is ineomo and when it a.ccru('H if thci ratio 
decidendi of tho Madras High Court is appr<jv(Ml hy the Brivy 
Council. 

Provident funds of Electric Supply Companies. 

S(m. 16 (1) of the Indian Incomo 'I’ax Ae.t exempts from in- 
come tax sums paid by an asscssec as a cotutribution to a provi- 
dent fund to which the Provident Pimds A(jt 1H97 (now, of 
1925) applies. Tho Provident Funds Act of 1926 applies 
to G-overnnient and railway provident funds. A ‘ railway 
provident fund’ is defined in Sec. 2 (ii) (g) of tho said Act 
as a provident fund constituted by the authority of a rail- 
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way administration for any class or classes of its employees 
and ‘ railway administration ’ is defined by Sec. 2 (11) (f) 
as meaning (i) any company administering a railway or tramway 
in British India either under a Special Act of Parliament or 
of the Indian or a local legislature, or under contract with 
the Secretary of State for India in Council, the Governor-G-eneral 
in Council or a Local Government, or, (ii) the Manager of any 
railway or tramway administered by the Governor-General in 
Councilor a Local Government. An employee of an ordinary 
Electric Supply and Tramway Company to which a licence had 
bean issuod by a Local Government under the Indian Electricity 
Act 1903 and an Order had been granted under the Indian Tram- 
ways Act 188G claimed that his contribution to the provident 
fund constituted by the Company was exempt from tax under 
Sec. 15 (1) inasmuch as the Company’s provident fund was a 
railway provident fund within the Provident Funds Act. It was 
argued on his b(\half that the company was administering a tram- 
way under a Special Act as it had been granted an ‘ Order ’ under 
the Tramways Act and that it was also working under contract 
with the Local Government as it was working under a licence 
issued by the Local Government, and that the company was 
therefore a ‘ railway administration The Lahore High Court 
rftjpct('.d both the contentions and held that the company was not 
‘ a railway administration, its provident fund was not ‘ a railway 
provident fund ’ and the employee’s contribution was not there- 
fore cxcunpt from tax under Section 16 (1). It follows that unless 
provident funds of such companies conform to the provisions of, 
and arc rccbgniaod under, Chap. IX-A of the Indian Income Tax 
Act, (unployoe’s contributions to such funds will not be exempt. 

Exemption of Officers on Deputation from British Income tax. 

Indian Army Orders announce that the Board of Inland Re- 
vc.mu!, England, has agreed that exemption may be granted from 
the payiiuuit of British income-tax for the period of deputation to 
any olficer S(mt to the United Kingdom on deputation from India 
for Govcrnineut puposes at the instance of the Government and 
also to any olficer similarly placed on deputation during leave. 
ITm exemption will extend not only to his emoluinents for 
the pm-iod, whether in the form of deputation pay or of leave 
pay phis fuiy honorarium, hut also to any remittances received 
in that pemiod. Further, the period during which the officer is 
on deputation will not be taken into account in considering the 
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qiiestiou of liability in rospoot nf loiiv{) hofon- or aftnr the 
deputation. 

In addition to tho ooncessions enuitK'ratod ahovo, the follow- 
ing (sliwseB of oflioiaU who oaiiio into tho payinoni liHt of tho 
Socrotary of State for India arc aUo granted oxoniptioii from tins 
tax, nainoly„(i) An Indian Army <)tli<'.or appointed to tu.k(H!hargo 
of the King’s Indian Orderly OHiocrH; and (2) An ollicor do|>iitod 
to purchase mules and horses on behalf of ihe (iovornnumt of 
India. 

Tho oX(miption will <!ontinno to bo granted to llu' Ordinaime 
Consulting Ollicor, the Assistant Ordinamu^ Consiiltiing OlFKii'r 
and tho Meehanioal Trans])ort Adviser who are erit[)loyod at tho 
India Office. Ext'iiiptions will not, howaivor, bo granted to mili- 
tary officers w'ho are ileputed to muhu’go c.oursi' of instrucition in 
tho lJuiiod Kingdom as siuth training forms a part of their normal 
niilitary duties a, ml while on these course, s they itre noi. fulfilling 
tho conditions requitaul by the (ioneiission. 

Converting Agricultural Loss to Loss in Trade, 

Tho case of the Kaitidaf/a Grani Ltd., which was decided hy 
ill Hpeoial B(meh of tiie Kangoon High (Joiirt (liohorts, C.J., 
|j(vu5h, d’., and Maeknciy, d.) affords an examph; of itii ingenious, 
hut, as the, judgment shows, higitiuiiiitc way of diverting tii loss of 
agricultural ine.otmi to loss on trad(i. The ii,HS(‘SH(ie <',oiiipu,iiy liad 
U5t out about 28,000 iwires of paddy land to teiia.nts. Home', time 
before the harvest iii 19BJ, tlui ininiagoimmt of tho e.ompany 
considered that at Uk; then pnivailing price of paddy the te.iuuits 
would not be abhi to pay their rents. The com[)any did not wish 
to reduce tho rents and create a had prccuident. 'I'hey, there- 
fore, purchas('.d tho whole paddy cro|)at Lis. (K) pt'.r 100 ha, shots 
though tlu^ prevailing iua,rket price was oidy Ks. 45. In tlutir 
profit and loss a,ceouut they showed thad, the rmits had been 
received in full and that a, loss of lis. 52,525 had been incurriHl 
in paddy trading, as they had to sell the paiddy bought from tlio 
tenants at a lower price. The Inconio Tax Officer thinking that 
a loss of agricultural rent had boon shown UiS a, loss in trade, 
recast the paddy trading account on the basis of a, jmrehase price 
of Bs. 45 and in this way arrived at a profit. The High Oourt 
held that the income-tax officer was not entililed to do so but was 
bound to accept the price actually paid by the (lompany and to 
calculate the profit and loss on the basis of tho sa,id imrchaso 
of Bs. 60. 
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Depreciation of Machinery Remaining Idle under Pooling Agreement. 

Tho Bombay High Court has decided in Viswamth Bhaskar 
Bathe V. (hrnmissioner of Income Tax, (reported below 

at p. 621) a question which is of vital importance to owners of 
factories who enter into pooling agreements. Very often under 
such agreements tho factories are worked in rotation and some of 
them therefore remain idle though the owners thereof receive a 
share in th(i profits out of the pool, and the question arises whe,' 
ther the owner of factories which are not worked are entitled to 
claim doprociatioii allowance in respect of the plant and, machinery 
of their factories The question is, as the learned Chief Justice 
of tho .Bombay High Court said ‘easier to state than to answer.’ 
Cinder Bee. JO (2) (vi) of tho Indian Income Tax Act depreciation 
allowance can be claimed only in re.spect of plant atid machinery 
‘ used for the purposes of tho business,’ and tho point to be. amswer- 
(id is, can the plant and machinery of those factories which are 
not worke.d be said to ha used for tho purposes of the business, 
the income from which is being taxed. 

B111KA.JI Venkatesh’s Case 

Th(( Judicial Commissioner’s Court of Nagpur (as it then 
was) docidiMl in lihihhaji Yenkatesh's Case (p. 626 infra) that the 
words ‘ used for tho purposes of the business’ in Bee. (2) moan 
‘actually used’ and not ‘generally used’ or ‘capable of being 
used ’ and that therefore owners of factories which remain idle 
under pooling arrangcnnuits arc not entitled to claim depreciation 
allowance in respe.ct of the buildings, plant and machinery attch- 
od to their factories. 

ViSWANATH BHASICBR SaTHE’S CaBE. 

(1937 I.T.R. 621). 

The Commissioner of Income Tax, Bombay, relying upon 
Bhikhaji's Case refused to allow depreciation under similar circum- 

N-14 
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stances in Viswanath Uhasliar SatJui'i^ (Vw-', hut nn n rpft'rcnc.e 
under Section (56 (i2) the Bomlniy t^oiirt has drawn au 

important distinction which owners of factories who wisii tojrvail 
themselves of depreciation allowance should I'andiilly note. The 
pooling agroonient in Hathi'n Case contained ai clause tji the 
following effect : — 

“In order to entitle the parlies hereto to keep their riwfiec- 
tivc shares in the said pool as ineiitiontHl in clause 7 liereof, they 
shall keep and maintaiin at Dhulia during the coutiiuiaau'e of this 
agreement his or tlieir gins or other working plant with the 
machinery api)ertaiuiiig thereto ns tiiey exist at ilie daii* of this 
agreement and shall at a.ll times at tluur own expenses keep tiu' 
same in good repair and (iondition and in v\orkiiig order and shall 
not during the said term r(Miiov(‘ or ptwiuit to he removed any 
such gins or iiiachinory at Dhulia to any other pi.-ice or jilaci-s.” 

The learned Judges of the High Hourt said that this clause 
imposed on the assosseo tins obligation during the yea.!’ of asiu'KS- 
mont at his own oxpenan to keep his gins and otlum working plant 
and luachinory in good repair and condition iuid working order 
and that it was on account of this obligation tha.t lie hiicame on- 
titlod to a share of tlie profits made by the pool. Their 1 jordships 
agreed with the Commissioner’s view that ‘ UHe<i ’ denotes actual 
user and not merely hoiiig capable of ludiig us('d, hut hold that 
whore machinery is kept ready for usoai any moment in a parti- 
cular factory under an ()Xpn>.a8 condition from \s liieh taxable 
profits arc earned the machinery must bo said to ho us(h 1 for the 
purpose of the business which earns tlui profits. I’lm word 
‘ used ’ in Sec. 10 (‘2} is used in a wider H('.ns<i than ‘ actual work- 
ing.’ It embraces passive as well as active user, iihikaji's case 
is distinguished on the ground that it does not appoa.r from th(! 
report of that case that there was any covenant to maiid,ain tlui 
machinery in question in reserve ready for actual use during tiui 
year of assessment. 


The Batio Decidendi. 

The Bombay High Court’s decision is certainly riglit hut, in 
our opinion, the principle underlying the decision is not confined 
to cases where there are express covenants to keep the machinery 
ready for use at any moment, but a little wider. The true principle 
is that contained in the statement of their Lordships that ' used ’ 
does not mean ‘ actually worked ’ and that it embracos active as 
well as passive user. ‘ User’ is different from ' actual working.’ 
Machinery may be actually used for a business though it is not 
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aobiially loorhed aiul if it is actually used for the purposes of a 
bixsiiiess, ovoii though not worked depreciation allowance must 
be given, whether the user is in pursuance of an express cove- 
nant with a third party or otherwise. Covenant with a third 
party to keep machinery ready for use at any time is only a 
piece of evidence showing that in fact the machinerj' has actually 
boon used for the business and also a reason for actual user. 

The real question that falls for determination therefore 
when a claim for depreciation is made in respect of machinery 
remaining idle is whether the machinery was used for the pur- 
pose of the business though it was not actually worJeed and once 
the difforoaoe between user for the purpose of a business and 
actual worldng m the course of that user is clearly realised most 
of the difficulty will disappear. In our view it is entirely errone- 
ous to say that unless a machine is actually worked it cannot be 
said to bo used for the purposes of the business. A printer may 
have equipped his press with different kinds of machines for 
diffor(uit classes of work. Suppose for one year he does not get 
work suitable for a particular kind of machine, can it be said that 
the machine was not used for the purposes of his business? A 
machine may bo kept always ready in reserve to provide for the 
contingency of breakage of other machines. Again, for some 
months one machine may be worked and for some months another, 
or a machine may have work only for a few days in the year. The 
machinery in such cases is used for the purposes of the business 
throughout tluj yoii.r though worked only for a few days or not at 
all. ‘ Use*’ :iH the dictionary shows means ‘ employ for a parti- 
cular purpose! ’. When machinery is solely devoted and set 
apart for bi'ing worked in a business and kept ready for work at 
auy moment, wlnmevor work comes, it is used for the purposes 
of the business wliothcr work comes or not. The analogy of the 
itioaning of tlio word ‘ praobioo ’ is very illuminating in this con- 
nection. A lawyer or a doctor must bo said to ‘ practise ’ so 
long as ho takes up that profession and keeps himself ready to 
accept work tivon though he does not get any work. In this 
vi(!w Hathe's Oase is only an instance of machinery being used 
for th(! purpose! of a business without being actually worked — an 
application of the principle that there may be actual ‘ user ’ with- 
out actual ‘ working.’ Anyhow as authorities now stand, especial- 
ly since the Bombay High Court has not dissented from, but only 
distinguished Bhihaji’s Case assessees can claim depreciation al- 
lowance in such cases only where there is an express covenant in 
the agreement to keep the machinery ready for use at any moment 
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and we would draw the careful attc'iiiion of factory owiiorKaiul 
persons who draft pooling agrceiuouts to this (as tiie law stands 
at present) important covonaut. 

Some Important PronoaDiements on Assessment Proceedings. 

The Alhihalxid Fligh Court has in a roemtt Hajmani 
Dari v. Commissioner of Inconir Tax, f/./'. (1087 1 T.li (531) 
made some prououmumumts on income tax ('n([uiries and tlu' 
legality of iiotic'.es niidor Hoc. 23 (2) of tlio Indian liKionuCi’ax 
Act, which dest‘rv(i the careful con.sideradion of t.hc income tax 
departnumt. The opinitni of the Aliahahad High Court, if it is 
correct, would considerahly curtail the [) 0 W('ra of income tax 
officers as they are at pnisent understood. 

8(ic. 23 (2) of the Incoiiio Tax Act pniscrihes thfi.t if the In- 
ootne Tax OJliccr has reason to Ixdievo that a red, urn niachi uiid(!r 
Hoc. 22 is incorrect or incomplete !u( shaJl servi,' on the person 
wlu> tnade. the return a notice. re(|uiring him, on a date to bo 
therein speeitied, either to attend at the Lncmne Tax Officer’s 
ollico or to produce or cause to bo produced any (ividence on 
whicli Bucli |)e.rson may lady in support of the return. The 
Allahabad High Court has held in the, ahovemontioned case that 
under this claus<‘, thechoiee. is with the asse.ssoe and not with the 
Iiicotno Tax Olliccr to decide whether the u.ssosho.(‘ should attend 
at the office or produce or cause to he produced any evidetujc upon 
which he may rely and that if the notice does not give the 
asaesBoe this choice it is illegal. 

1 

In liajviani's ('ase the words “ or prodnc(‘ or cause to bc' 
produced any cvidcuee.,..” were scored out from the notice, that 
is, the assossco was roguirod to attend llie income 'L’ax Officer’s 
office. The High Court hold that the notice was illegal as the 
assessoe was thus denied a valuable right, and tlic subsequout 
proceedings which terminated in :i, best judgment assessment 
under Sec, 23 (4) were therefore illegal. 

Their Lordships say; ‘ although the Income Tax Officer 

may be of the opinion that the explanations furnished by thoassos- 
sec might remove the Officer’s suspicion, yet the assesseo might 
feel that no amount of explanations furnished by him would re- 
move the doubts of the Officer, and it would be necessary for him 
bo produce some evidence in support of the return, an,d if the 
notice directed only the attendance of the assesses, the latter would 
not he able to produce valuable evidenced And again, “ It seems to 
us that if the Income Tax Officer were the final Judge in the mat- 
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tor it would work grout hardship on tho assessee and the assessee 
in those casns in which the Income Tax Ojficer requires only the 
attendance of the assessee might lose the valuable right of "pro- 
ducing the evidence in support of the rehirn and removing the 
doubts of the Officer." 


Is Tins View Sound? 

With all rospoct to the Inarnod judges, we doubt the sound- 
ness of this view, h'irst, assuming for argument’s sake that tho 
option is with the assessee to decide whether he should attend 
the olliee. or produno his evidence, does tho fact that the assessee 
was called upon by a notice under Sec. 23 (2) to attend the In- 
come 'I'ax Olliciir’s ollioo deprive him of his right to produce such 
ovid(mc(! as ho desires to adduce, in support of his return ? 
8oc. 28 (8) (ihiarly provides that on the day specified in the notice 
under Hec. 28 (2) of the income tax Ollicer after hearing such evi- 
dence as such person may produce assess the total inconio.’ 

This cla,usc conft'rsa, right on the assessee to produce his evidence 
and impow'.a Ui duty on tho Income tax Officer to hear any evi- 
dence tliat the asHossoe may produce. Even if the Income tax 
Officer lias in his notice under Sec. 23 (2) only required the 
aHHosse.e to attend his office, the assessee is entitled under Sec. 23 
(3) to adduct! such evidence as he wants to adduce. The fact 
that tin! words “ or to produce or cau.se to be produced such evi- 
dence ett;. ” :u(‘ -stiored out from a notice under Bee. 23 (2) will 
not the.rtifrtri! deprivt! tljo assesstto of his right to adduce his evi- 
denc.e or any othtir valuable right, nor is it intended to have that 
efitic.t, it only means that the Income Tax Officer at that stage 
only rtiquire.s the atitinchmeo of the assessee and does not wish to 
call upon the ass(!Hsoe to produce all his evidence also. The 
position would, of course, l>o altogether different if the Income 
Tax Offic(!r refuses to hoar the evidenci! produced and thus dis- 
regards the duty impose.d on him by Bee. 23 (3). 

Again, tho view that it is for the assessee to decide whether 
he should attend tin; Income Tax Officer’s office or produce his 
evidence is also ill our opinion untenable. Tho notice refers to 
cases whore an inconu! Tax Officer has reason to believe that a 
return is incorrect or incomplete. Ho has to come to a definite 
finding on tlic ('.orroctness or coinpletoucss of the accounts and 
assess tiu> total income. It must naturally be for him in the first 
iustaiico to decide how he can solve his doubts and arrive at the 
true income — whether the assossce should be required to attend 
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his office or to produce his iiccounts. Further, he uuwt certainly 
have power to euforoo the attendance of tlu' asHissee and ({ucHtion 
him. There is no justification fur conferring, upon the nssessoe 
a rig'ht to hoop himself away from the olHee of the Income Tax 
Officer and every justification for oonferriiij^ upon the ofUcer a 
power to r(K|iurc the assessee to attend his office. The choice as 
to whether in the notice under B('c. ‘23 (2) tin; assesHee should he 
roquirod to attend iu person or to produce his (‘videuce must in 
the very nature of things be with the officer siud not the ass(‘ssoe. 
The assessoe’s riglits are aiiiply safeguarded hy the next clause 
[Bee. ‘23 (3) j which imposes a duty on the liiconu' 'L’ax OHicer to 
hear such evidence as the asHesHe(i may prothuuu 

The notice under Bee. 23 (2) h:i.s to In; issued in sevi'ral 
hundreds of thousands of (iases every year and \V(; hope tiu' income 
tax department will, wlum the next occasion arises, move the 
Allahabad High Court to reconsider this (hudsiou si, ml to refer the 
matter to a Full Houoh if necessary. Thisopinioiiof tlu- Allsiha- 
had High Ootirt is, of coursi', not hi uding oii the other H igh 
Courts or the Income, Tax Ollicers of the other provinces. 

In our opinion the truo view is that (i)anotiet; under Beo.‘23 
(‘2) in which the words ‘ or produce or cause to he prodiuied any 
evidence on whic.h such person may roly in support of his return ’ 
are scored out is not irregular or ilh'gn,! ; (ii) it does not tleprivc 
the assessoo of the right conferred hy Bee. ‘23 (3) to adduce at the 
hearing such evidence as he wants to adduce, or preclude the 
Xucomo tax Officer from calling upon the assi'ssee to produc.e his 
ovidouco later on ; (iii) even if such a notice is deemed irregular 
or defective the irregularity is cured if tin; Income-tax OHieer 
hears such evidence as the assessee, wants to produce ; (iv) Be,c. ‘23 
(2) does not confer a right or impose a duty on the lucoine-Lax 
Officer or the assessee to make an irrevocable choice as to whe- 
ther the assessee should attend or produce liis ovidoiiee. Tlu; 
use of the word ‘choice ’ itself is inappropriate and misleading in 
this comiection. 

Reference to High Court in Best Judgment Assessment Cases. 

Though on. the point mentioned above, wo think that the 
opinion of the Allahabad High Court requires rc-considoratioii, 
Ba^mani Delhi’s Case contains clear and lucid statement of the 
law relating to the competency of references to the High Court 
in oases of best judgment assessment. Their Lordships have 
rightly pointed out the necessity of distinguishing between 
references from orders of best judgment assessment and appeals 
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preferred therefrom, aad references from orders under Section 27 
refusing to ci^uccl a host judgment assessment and appeals from 
such orders. They have rightly laid down that in the latter case 
the view that the question whether the assessec was prevented 
by sullicient cause is always a question of fact is erroneous. As 
their Lordships say, though in the majority of cases question 
of law would ordinarily arise out of the decision of an Assistant 
Oominissioncir dismissing an appeal from an order under Sec. 27 
refusing to caiuHii a best judgment assessment, it cannot bo said 
that no question of biw can ever arise in such a matter. The 
illegality of a noticig nou-oomplianco with which has brought 
about a Ix^st jmlgmont assessitumt, can b(^ agitated under the ex- 
pression prtHU'uted by sullicient cause, and the question whether 
a notice was illegal and the a8S(issoo had therefore 3uflioi(int cause 
being a question of law, can be, referred to the High Court. 

False Return : Power of Income Tax Officer to File Complaint. 

The <iuestioa whether when a false return of income is made 
the Income Tax Ollicor to whom it is made can make a complaint 
for the prosecution of the asse.ssoo without the sanction of the 
Assistant Commissioner was raised in a very recent case before 
the Nagpur High Court, Hamrilal v.Bm'puror, reported at p. 610 
infra. Beetioii 52 of the Incotno Tax Act provides that if a person 
makes a stateiiiont in a verification incntionod in Section 22 (and 
certain other sections) which is false ho shall bo deouied to have 
committed an olhuuio under Sec. 177 of tho Indian Penal Code 
and Sec. 53 lays down that a person shall not bo prosecuted for 
an oUeiuii; under Sec.. 52 except at tho instauoo of the Assistant 
Commissioner. If the offenct; was r(«illy one undor Sec. 62 it is 
thus (dear that the liuioim' 'I'ax Ofiicer has no authority to make 
a coiiiplaint without the sanction of tho Assistant Commissioner. 
Thoro is however a general provision in Bee. 47G of tho Criminal 
Procedure Cod**, umler which a ‘Court’ can direct prosecution of 
certain oU'emnis committed before it. If Income Tax Offic(3r8 are 
‘Courts’, then tluiy would have power under Bee. 476 to direct a 
prosocutiou in the ea.se of a false rtitiirn. Tho Nagpur High Court 
has held in JJazcmlal'a Cane, that Incomo Tax Oilicors are ‘ Courts ’ 
and that tlu'y c!Ui tlumdoia^ make a complaint without reference 
to tho Assistant CoiiimisHioner and this vi(W seems to be support- 
ed by Mr. Hundaram in Iris Law «f Inoom.(i Tax. We however 
enLertain some doui)t as to wlndiu'.r tho general provision contained 
in See. 476 of tho Criminal i'rooc^durc Code can override the 
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Specific provisions contained in Sees, 62 and 63 of the Income 
Tax Act. Anyhow we find it dillicult to follow the view of the 
Nagpur High Court that ‘ Sec 62 of the Iiicoim? Tax Act deals 
only with a false statement in the verification clause and does 
not cover a false statement of income to which the vcirificatioii 
clause is attached.’ 

Income Tax and Statesmanship. 

A Law Journal of England contains an intiirosting note 
under the above caption 

In the paper of “ Income Tax” which he read at the; moot- 
ing of the Law Society, Mr. Bandle Holme (hsalt with a familiar 
and painful subject. Sixty years ago it had not settled ilown into 
the atmosphere of inspissated gloom which now surrmnuls it. It 
is a tax on thrift. It punishes the industrious apprentice and lots 
his idle brother go free. With respect, we agree, but then there 
arc so many things which arcs the negation of statesmanship. 
However, Mr. Holme, reminded his hearers that some 60 years 
ago— when, wo presume, ihere really were statcismeu —there was 
a imaniiiiity of opinion that income tax ought to go. in 1874— 
the date and tin', history- we take from Mr.Holiiio— M.r. (xladstone 
promised, if he was returned to power, to diminish local taxation 
and repeal the income tax, Mr. .Disraeli said, in effect, it was 
the very thing he Inwl always wanted to do. “ The Muse of 
History may wonder why, if both political parti('s were agreed, 
the income tax was not at onco repealed." And the Muse of 
History is left wondering, for, as Mr. Holme correctly says, the 
income taxis still with us. And at Id. in the I it would have 
been so easy to get rid of it, A chiimce was lost which is luiver 
likoly to return. It was one of the catastrophi((s of the (Heat 
War that statesmen— of course, not really statosmen— -{oimd out 
how frutiful a source of revenue incomo tax can lx; ; and how 
easily increased. Duly this year the then Chancellor of the 
Exchequer and present Prime Minister put on another '6d. with 
the disarming plea that it made a prettier rate to work with. 
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Special Adviser to the Government of India, 

The nowB that Mr, B, P, (Jiiambhks has been appoi ntocl as 
Special Adviai'r for fnco:iie Tax to the G-ovnriuiiciifc of India has 
been confinned l)y_a statoitiout tinulo in the House of Coinnions 
in reply to a quostinn cunotirning the appointment. Tho statc- 
ment runs as follows: “The (hnornnient ofj India is sabisfitid 
that there is no oHuK'r imiinuiiatoly available in India possossing 
the qualifications considered luusessary for tho appointment. 
This post requires specnaJ ti'chnicnl (lualifieations and I am con- 
vinced that tho (loverninent of India has made the best choice.” 
Judging from the nature of tho work done liy Mr. H. P. CiiAMBi'Uls 
in connection with th(» Jnoomo Tax Empiiry Oommittoe wo can- 
not hut entirely agree with the rotnark that tho Government of 
India have made the host choice. In our review of tho Eoport 
of the Oominitteo wo said: “Though wo thought at first that 
several criticisms may have to he made, a careful study of tho 
Boport has only evoked sinoori! admiration for the very careful, 
precise, praedical a,nd impartial rtmomiiKnidatioiiK of the Com- 
mittoo. 'I'he public of fmliii, must ever be gndefnl lo the learned 
momlxirs of th(( GomiuiUce for the servieos r(m(l(n’(‘d by them.” 
{Vide Inooiini Tax Keports lUiiT, March issin')- We have, had since 
that datt' to refer to tlui Iteport on iiinnnuirablci occasions and 
our opinion Ints only betm stn)ngly conliniii'd. Wt^ welcome tho 
appointment of (me who has taken such a promiiunit pa,rt in draw- 
ing lip this iieport which marks a now era in the administration 
of income ta.x law in India, 

Assessment of Insurance Companies : ‘ Last Preceding Valuation.’ 

A novel but important question relating to tho asHosamentof 
insnramio compa,nies was decided by the Madras High Court on 
the 22ud of Octobi'c in tlie matter of tin'. asHessnient of tho Andhm 
hsurmce (Jo. Lid., for the as-sessment yean 19d‘J-dr5. Kulc ‘25 of 
the Buies framed unibn the liuliaii luconu' 'Itix A(it provides that 
in the case of life assnranco co'upaaiies incorporated in Jh'itish 
India whose profits are period icaily asi'eriained by actuarial 
valuation, the incoimq profits and gains of tho life assuranco 
business shall be the avcragi* annual net profits disclosed fiy if/o; 
last i>noeding vahuitian. What is tho exact mcauing of tho 
expression ‘ last proceeding valuation ’ ? Docs it moan the valu- 
N-15 



104 


INCOME TAX BEPOBTS 


[VoL. Y 


ation whicli was last made boforo, tbo asstissim'iit in (inestion, or 
the valuation for th(i last valuation period wliidi ojcpired before 
the assoflsmout. The question bocomos important when a new 
valuation period expires before assessment but tlu^ valuation is 
not actually made until after assessment. 

The Deoibion. 

The first actuarial valuation of the Andhra Insurjuico Oo., 
was made in Dccemlu'.r 1930 in respect of the period of 4 years 
which ended ou 31-12-19Q9 and in aceordtuico with Eule, 25 the 
Company was assessed for the years 1930-31, 1931-32, 1932-33 and 
1933-34 on the aiminirl avoraffii profits disclosd by this valuation, 
namely, Es. 8,294< Tlie second actuarial valuation for tin; 4 years 
ending on 31-12-1933 was made in Doctitnber 1934 and the aver- 
age annual not profit disclosed by the valuation was Es. 39,756: 
but, as this valuation was not ready at the time wlien assesHment 
was made for the year 1934-35, the Company was assessed on the 
basis of the old valuation. As the second valuation showcid larger 
average annual profits, the Income tax oflicor look proceedings 
under Section 34 and assessed the difforonco between the old 
and now average profits as iucomo which had escaped asHossmeut. 

The Oommissioiior of Income tax hold that the last preced- 
ing valuation ou tiie basis of which asRossmout for 1984-36 had 
to bo made was necessarily the valuation covciring th(! years 1930 
to 1933 and the asseasmont could not bo made on tlm basis of the 
valuation for tbo still earlier period merely beciwiso the valuation 
for 1930-33 was jiot ready when the assessment happened to bo 
madm The Company relied on a litoral eonstruction of the 
words ‘ last preceding valuation ’ and arguod that tlm last preced- 
ing valuation in this case was the valuation for the pciriod li)26-29. 
The High Court decided the case in favour of the Company. 

Nboesstty op Amending Eule 25. 

Insurance companies thus stand to gain, and the Government 
to lose, if valuation is postponed. Equity is in favour of the 
Commissioner’s view though on the wording of Rule 25 as it 
stands the decision of the High Court cannot bo assailed. This 
seems to be a matter which the income tax department should 
bring to the notice of the legislature or rule making authority, 
A special provision may be made in Rule 25 to provide for oases 
where a new actuarial valuation period expires before assessment 
but valuation is not made. In such oases though assessment is 
made on the basis of the old valuation, power should be given to 
the department to make a supplementary assessment if the 
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avera^t) aiinu.ii jicsiiirt iiy lim imw valuaiiou are 

higher. 

Bnimni EipenditHie : Sums Spent hy Newspaper Company to Defend Editor 

Against Criminal Proceedings. 

Ill tlu' Im/'ita Ihuitr }\itriJ;ti f 'fi.ti'’ reporli'ti :*t, p. (’i4M infra 

the inleri'f^l i'!,r '|.i< ms-id wlw-ihcra ll«■Wripa|!('|■c^lllpil,uy iHonUtUid 

to claim itH l»n,«i:u a.h a'lntunts spmit hy ill for dcfotul- 

ing itsi Kdtt**r :tn-i i'ui-h.dti'i' Jii, lin.st, pmccrdiiigH for contempt of 
Court vvu-; (^uiiHid.-inl hy ili-< t 'alrutia High (’niirl, and CoB'i'KLLo 
and PanomuikH’, -id., wnn hetrd the caw lUiHWi’red the question 
in tho nc'i.ii.i v» wnhu ii my hcsiiiitiofi. It wan (ioiitendtul on 
behalf of tlic c(j "[May that I ncNViijiapi'r haa to [nihliKh news from 
all quarlm-i, that ilicrc i-4 ahMiy.s fimni* risk in conducting the 
businoHH jutd tdic ri -K uMcn<iiint !•? lh<' htmimw of puliliHhiiig niiist 
be iKirna hy t Im Im dort-i iinidf. Tii'dr liordahipH, however, said 
that the question waii wiicilmr Ujc expenditure wjw inourrod 
solely htr eandup pridtM or yruiirt. 'I’he proctualingH in contempt 
were again.d tlo* Iviitor and the f’uhhslior. The expenditure 
was primarily incut icd i»y them and there was no obligation ou 
the company to rcunbursf them. It cannot thoroforo, i it their 
Lordships’ upinnui, by any process of reasoning the regarded as 
expoudilui'c incuercU ix earn prtifiu. Tlndr IjordHliipH liowever 
say that they vvw noi cimcerncd with tht- tjueHtiou whether the 
expense incurred e.uiM be ircatcdaa a bii.sineSH loss. This aspect 
of the question may have to be considered wlnut a similiw case 
arises. 


In thi.se:e,i there w.-fi im ohligatnm, except perhirps a moral 
one, to reiiun.tr.tf the I'idtlor and the Ihtiilishor. But in a case 
where cue of the riijiiiii.tims of ,<t<i\ice. eX{ircsri or implied, is that 
the enqtluycr .■.lioiiid iniiriimity ihein ttgaiust ail losses incurred 
in such pt'oceeiliii;‘,(i, ihi.s tirp.imieiii Would not apply and the ox- 
pomliture wouhi in i.iet he one ineiu'red for eariiing profits as 
luiich as the Editor’s p-ay, The quo.Htion would Itowevor still 
remain wheiJier ihe ithii;',iition is an illegjil or immoral one in the 
eye of the i;tw. 

Relief in Respect of Domioioa lax on Interest Paid to Debenture 
Holders. 

Tim do ciriien of Uie iluuse of lau'ds in Amim Railways and 
^'rading Co.’s ('aN‘‘ {Ailih A.(!. 445; 1934 LT li 467) in which 
ihe priucipich reititing to relief in respttot of Dominion income 
tax uiuhtr the English Kiiiunta* Act were laid down hy the House, 
was recently amilyHeil and expiaiued in detail by the Court of 
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in National Mortgage and Agencg Co. of New Zealand 
V. Inland Eevnnne Commissioners (Lord WitioiiT, Bomkr, L. <),, 
and Greene, L. J.) 

Tho Court of appeal havo made hoiuo further ()runnuiK!onit'nta 
in ih<^ Nno Zmland ('o's ease, wliich companion doing InwinesH 
in the DoiuiniouB and tho Uidtod Kingdom would rc'ad with 
iutoresfc. In this case dolxuituro iiitorost was pt>rmittod to ho 
deducted by th(i Ntsw Zealand Act as a husiiuirfs oxpomlitiire, hut 
the company was assossahlc and was in facd assessed in rcispoot 
of what it paid for this inUu’oat iiiuhir a dihVnmt provision of tho 
New Zealand statute under which a company is to ho the agent 
of tho dobciiituro holde.rs for the piirposesof the A<!t and isassoss- 
ablo in respect of interest paid to them accortlingly. it was held 
that under these ciroumstaiieeK the company was entitled to 
redie, f in respect of tho tax paid on dobentnre itd.erest. Komeb, 
L. J., said : “It is true that as regards such last mentioned part 
of the company’s profits tho company has only heen assessed as 
agents for the debenturo holders; hut this is immaterial. In 
ord<n' to got relief uiidor the section it issuiliciont for the company 
to show that it has paid tho Now Zealand tax on tliut part of its 
profits. Tho fiuestioJi in what capacity it has paid it and the 
(piestion whe, idler the tax falls ultimately on tho coiiipaiiy or the 
debenturo holders are beside the point.” 

BUCClilSSiON TO BUBiNKHK. 

Ma-NBOokiilal Zavjsri’b Case [1937 1. T. K. 664J. 

Tho quostion whether a person carrying on a husinosH has 
boeu ‘ succeeded in such capacity ’ by another person within the 
meaning of Bee. ‘26 (2) of tho Indian incomo Tax Act is one of 
the most dillieult problems that iiieomc tax authorities have to 
solve. The recent cases of Gregory do Co. In re [I'JdT LT.B. 13] 
in which three Judges of the Calcutta High Court took threo 
different views and Kannappa Naichr d (Ja. [1937 IT.B. 49] 
show the extremely compUcatod nature of tho questions that arise 
in such cases. A special Bench of sovon Judges of the Baugoon 
High Court (Bobbbts, 0. J., Ben, Mosluy, Jjeaou, Dunkley, 
Maceney and Braund, JJ.) have recently laid down some 
propositions relating to succession in Mansockhial ZaverCs Case 
[1937 I.T.B. 664] to which wo would draw the careful attention 
of our readers. 

The opinions expressed by their Lordships in this case aio in 
our view very sound and can safely be taken as our best guides, 
d'lds case is also of great weight as an authority as seven learned 
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Judges have tjakcii jjarL in ciccdsioii and ii,U of tlioin have practi- 
cally concurred. 

Question on Suockssion is InIot a Pube, Question oe Pact. 

With regard to the nature of the question ilitifc arises in such 
cases the.ir Lordships ha,ve rightly laid down tha.t iQis not correct 
to say tliat in every casi' the (|uostiou wbothor th’ni has heon a 
succession is a punt qiiestion of hiiCt. In order to iuiswor the 
question it is lUicessary to asccudain tlu' facts : l)ut once the facts 
arc ascertained, the (juestiou whether on the facts so ascertiiiiiiod 
the assoHsee has ‘ sueceeded another in such Ciipiicity ’ within the 
moaning of idee. 'JO {'2) is a question of law and it is always open 
to an assessec' who di'sires to argue tlie legal consetpnnices of the 
facts to require a refe.reiua' as to whether tins Comiuissioner has 
attributed in law the correct hsga! consequence of the facts he 
has found. 

Lboi'ku Mode oe Pkaminu the Question. 

The learned Judges then point out the distinction l)etwoen 
cases where the questieii is whether the legal quantum of evidence, 
necessary to support a luuling of succi'.ssiou exists and cases 
where the qm'stion is whether on tlie facts stated, the con- 
clusion tilth tliere lias in'en a siiecessum is correct. The proper 
mode of framing the que.stiou ill the former case is whether there 
wore uiaterialB on wliich the Income-tax Officer could come to 
the linding he iuwl arrived at and in tlui l.atter cas<',, wlietlier on 
the facts stated ids finding was corri'ct iu law. 

, Huccehsion to Paut oe a Pusinehh. 

On tiu! question wliethcr there can la; snccossion to part of 
a liusiness tlic hiading oliservatiou is that of I’aue, 0. J.j in tiio 
case of A'. N. Firm (i.lj.ii. 1 1 Jiang. />0J ; 1934 l.'i'.li. 34). Thci 
ioariuid Ohud' J uHticc thercs said : “ wliere a hnsiiuiss is split up 
and thereafter anutlier pmsoii earries on part of the husinosH, 1 
am of opinion tliat lie duos not ‘ succeed ’ liis predecessor io 
carrying outlie business within iiioc. 20 (2) of the Act.” Ou this 
question OosteIjLo, J. referring to the above observation, said in 
Gregory’s Caso (I‘.)37 i.T.U. J2) “1 have no doubt wliatever that 
it is right to say tliat there cannot generally speaking lie a succes- 
sion to a pan of the Imsiness; but tliat, in uty opinion, docs not 
imply that if wiiat is .suceecaled to is uoi tlio same extent of trade 
or even docs not include a particular hue or set of customers it 
iioccssarily follows that tiiere camiol bo a succession to the trade 
or business.” Tlie mere fact that the operations carried on liy 
the transferee are not so extensive as the operation which had 
been previously carried on does not, his Lordship said, necessarily 
lead to a conclusion that there was not a suooossioii. Xu Zaveri's 
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OW also th(' leariu'd Judges have explained J/ACiM, O.J.’s ubsor- 
vations. Bobkrts, C.J., referring to this observation, said: 
This is t)nly another way of saying that wIuot a person has 
carried on a business Jio one can be said to suceecHi him in such 
capacity when only part of the business is taken over” but 
Moskly, J., openly says: “A regards what \va.s said in N. 

N. Finn’s case, that a person who carries on a part of a business 
only does not succeed his predecessor in carrying on tlio business 
within Section ‘26 (‘2), this is perhaps stated too broadly. It has 1 
think rightly been In'kl that succc’ssion to !i, separate branc.h of a 
business constitutes succession within th(! moaning of the rule, 
and the Indian rule is for this |)nrpose id('.utieal with the Wng- 
lish.” The learned Judgns thus practically agree that Paok, 

O. J.’s observations are a little broad. Th(i practiciid ap|)lication 
of the prinoi pies stated in thoso judgments to concrete cases is 
still a difficult ask for income-tax authorities. 

Continuity of JiuaiNKws. 

In N. AT. Firm's case, PAdit, 0. .1,, further said: “Where 
there is no' continuity iii carrying on the business and when one 
business lias come to an end aiul another bnsiiuiss is started, it 
may be with the, same assets and under the, same conditions and 
in the same premises as the old Imsiiiess, the persons carry! ng en 
the new business do not suoceed thoso who had cuirriwl on the 
old busiuoHB within Sec. 26 (2) of the. Act.” Zareti’s case shows 
that this statement of the law also has to be, read with some 
caution; for the learned Judges, referring to the above passago, 
say that this scntenco should not lie interpreted as a proposition 
of law of necessarily universal application. They point out that 
in Madam 'Fimand's case (17 'hax Cas. 1‘27) though a long inter- 
val of about 3 years had elapsed Indore the purchase,!' resumed 
tho business carried on by his visndor it was held there wiis ii 
succession. Tlicir Jjordships lay down the correct tost in an 
excellent passage which runs as follows; — 

“ The (piGstion really comes down in all such cases to this: 
whether thoro is a delay which as a matter of law the Commis- 
sioner is bound to regard as forcing him to infer tlmt there was 
not a succession. This delay is a question of degree find in 
some cases the delay may only moan a cesser of profit making 
operations and never any real cessation of the business at all. 
The real test is the identity of the two businesses, and when this 
comes to be considered the reasons for any delay betw'eon closing 
down and opening up again may throw a light upon the correct 
solution.” 
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Succession : Transfer of Sole Agency Business. 

The case of Tolaram liwmdas d Co . (reported below at p. 680) 
decides a question of mucli importance to traders and business- 
men. A company, along with other businesses, carried on the 
business of sob', agents and distributors of Pfaff sowing machines 
in a particular locality. They transferred their entire stock-in- 
trade consisting of sewing rnaohinos and spare parts, their rights 
under hire purchase agreetmmts relating to machines supplied by 
them, and their rights as solo agents and distributors of Pfaff & Go. 
to another company, and the question for decision was whether 
the latter could ho treated as having ‘ succeeded’ the transferor 
company in biisiiioss and could be assessed to income tax under 
Sootioi) ‘26 (2) as siiccfissors in businoss on the entire profits of 
the previous y(iar. 

The Judicial Gommissioner’s Ooiirtof Bind hold that the as- 
sesHoes W(‘.re not suecessors in hiisiness to the transferor company. 
The leanuid .Imlges arc of opinion that the transfer in such cases 
is more.ly a rolimpiishuKini of his ageiuiy by the transferor and the 
grant of a similar right by the iniuiufactiiror to tin; transferee; the 
goodwill if any is that of the manufaotiiror and not of the solo 
agent; there is no e.ontiimity of venture; and there is therefore no 
succession to any husim'SH. They are of opinion that where the 
subject matter of transfer is the right to represent the manufact- 
urer of a particular ;t,rtichi in a 8p(;(jifiod area and the transfer is of 
no effect without the cuiiKcut of the manufacturer, there can be no 
succession within B(‘.ction 20 (2). We fail to see why if the agent 
has, a transforabh; right, a transfm of the same should not be 
viewed as a transfer mc.roly bocanso consent of a third party is 
necessary. The (iase is, of course, different if the right is not 
transforabh^ by law or by agreement hetw'een parties. The posi- 
tion that in tlm case of sole agency for sale and distribution of a 
manufacturer’s articles, the agent has no goodwill is also somewhat 



IHOOMK TAX BKl’OBTH 


110 


[VOL. V 


doubtful. We are awaitioj’ the opiiiioti of the other High Courts 
ou this important question. 

l.eave to Appeal to Privy Council : High Court’s Power to Make Order 
Relating to Costs. 


We ofttn come across cases where, though the amount of tax 
involved is small, an important point of law affecting thu Grown is 
involved. The Crown luiiy find it necessary in such castis to appeal 
to the Privy Council and if the appeal is successful thcassossee 
may liud himself mulcted in costs far exfuuuling the amount in 
dispute. The Madras High Court haslndd that the High Court 
has no power of granting leave to a[)peal in such cascis to impose 
a condition that the Oomniissioncr shoiih! Ix'ar all tlie costs of the 
appeal. The Privy Council alone has power bo dccid(( tlic question 
of costs in such cases. Oovimissionar of Income. 'I'ax, Madras v. 
S. h. Mathias (to be reported shortly). 


Mutual Benefit Societies With Nominal Membership For Borrowers. 


The Trichino'pohj Tr.nnore Hindu Pi’.rmanmt Fund's Case 
(reported at p. 703 below) is an instance of si, cas(i whortH a company 
carrying on banking husi ness unsncoosfnlly claimed the status of 
a mutual benefit society and the resulting cxi'.inption from tux, by 
creating a nominal memhorship for borrowers. A spcciia! class of 
shares of He. 1 withdrawable after two years was (iro.atod. hlvery 
borrower had to take a share. The profits were how(iVt'r distribu- 
ted to the real shareholders. Out of a gross i nconio of Ks. 14,217 
earned hy the Company by way of interest on loii,ns inline year in 
question oidy Rs. 139 wenttotlinso borrowers hy wii,y of dividend. 
The High Court held that it was iiuiwssiljhi in the circumstances 
to hold that the company was a mutual benefit society. 'J'hey 
sanl that the constitution of tire company was differont from that 
of the Company which was exempted in the Mylapore Fund Case 
(47 M. i) and the principle, of the Mylaporo Case was not appli- 
cable to the case of companies advfuicing loans to such nominal 
borrowing members. 

Res-Judicata in Income tax Proceedings. 


The question whether a decision once made by an Income-tax 
Officer binds him or his successors in the assessment for succeeding 
years is also answered in the Triehinopoly Tennore Hindu 
Permanent Fund Case (1937 I.T.R. 703). The oontontion that the 
assessee'was a mutual benefit society was accepted in 1928 and its 
income was not accordingly assessed to income-tax for the years 
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1928-29, 1929-30, 1930-31. In 1931 on a more careful considera- 
tion the income tiix authorities came to the couclusion that it 
was not a mutual benefit society. Their Lordships held that the 
fact that the company was not assessed for soino years could not 
prevent the authorities froin levying tax from 1931 onwards. 
They said that Income-tax Officer does not constitutip a Court, and 
theroforo the doctrine of res judicata can have no application, 
though aiBS(isHnuiuts once, made are, final unloss they can be re- 
opened under some provision of the Act. 

Deduction of Tax on Salary : Employer’s Duties : Amendment of Rules. 

Hoc. '18 of the Inooino-tax Act imposes a duty on poraons res- 
ponsible for paying any income charg<',able uiuhn the, head' sala- 
ries’ to deduct at the time of payment income, tax on the amount 
payabh',; and Kuhi 1 1 of tlu5 Iticomo Tax Buies provides that, where 
deduction is not mswlehyor on b(din,lf of the (rovornnient, the per- 
son paying the salary shall send to the Income-tax Offi^cer coneerned 
or to such ollicer as ho may direct and shall send therewith a 
statoiiient showing the name of the, (uuploytm from whose salary 
the tax has lunm d(Hlucted, the. period for which the.salary has 
been ]):ud, tlm. gross amount of th(' salary, the amount of tax 
dediictod, etc. Tins Buie has ro(!{mtly boon altered by a Notifi- 
cation dated ()th Nov. 1937 (publishotl in the (lazetto of India of 
Nov. 13, 19-37) whicli provides that for tlu! words midorlined 
abovi',, 1h(t woni.s persim making the deduction shall send to 
the Income-fax Officer wilhin ivhos'' jurisdidion the deduction is 
made shall lu* .siilrhiliiiod, and adds a proviso to the rule, to the 
folLnviiig ulTi'e,!.: ‘ 1‘rovidi'd further that in reBp(nit of (unployens 
who arc (‘iiip!()y(‘d in plma's outside that oUhter’s jurisdiction there 
shfdl li(^ suh,nitt(‘d along with tin' stirteinont a. separate extract 
thereof for oae.li otlim- pla,co in whic-h u.n cmploycunvorks. Under 
the ne.w ruli'. tlmnd'oro, (i) the liability is not on the, person pay- 
ing the salary liiiii on tlu! person dtaiucting the tax, (ii) the tax is 
to be sent toilio oHic(‘r witlun whoso jurisdiction the deduction 
is niad(i and (iii) if the omployisi works outside that jurisdiction 
a scpanile, (>xtra,(it for ea,(ili sucli otlu'r phice, where he works has 
to boa,niU'xe(l to tlu^ sta.L(.unent of particula,rH sent. 
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Assessment of Insurance Companies : Some Anomalous 
Situations. 

Delay in Aotuabial Valuation. 

Tho oaf5e of the Andhra Insurance Oa., fdd. to whic.h wo had 
referred in our last issue is reported at p. C97 below. Wo have 
already dwelt npou the, necessity of anioiiding Jiiilo 25 of tholtn 
co)ue tax Bales by adding a proviso or explanation therein to eni- 
power the income tax authorities to make a supplementary assess- 
ment where, a new period of actuarial valuation f^xpirt's before ret- 
urn but tho valuation is not made before tlui return is due. Other- 
wise there will always bo a temptation for insurano(i companies 
to delay actuarial valuation as far as possible. 

Assessment eepore first Aotuabial Valuation. 

1x1 Andhra Insurance Co.'s case their Lordships have nderred 
to LaJcshmi fnsurance Co.'s case (I L.B. 12 Lah. 757), another case 
whioh reveals a much worse situation. This caso lays down that 
until the first actuarial valuation is mad(^ insurance companies 
cannot be taxed at ,all; and as such com|)anies are l)ound by law to 
have an actuarial valuation only within 5 years, for the first four 
years their position is very enviable. Tho learned judges say that 
Rule 25 is mandatory and provides the only iiudhod of assessing 
insurance companies and as there is no ‘ last preoedi tig valuation’ 
until tho first valuation is made there can be no assessment. The 
decision in the caso was pronounced in 1933. The rule nuiking 
authority has not yet made any provision for assessing the ineonie 
of iiisurauco companies before the first valuation is made. 'I’he de- 
cision ill hahhmi Insurance Company's case was [inhlished and 
adversely commented upon by us in 1932 in our Reports of Com- 
pany Cases Yol. II at p. 39 and wo find that our learned contem- 
porary the Madras Laiv Journal, one of tho most highly csteeiiiod 
law Journals of India, had also criticised that decision as un- 
sound. In Andhra Insurance Co.'s case referring to an observa- 
tion made in Lahshmi Insurance Co.’s case, their Lordships say 
that they are in entire agreement with it. Wo do not tin nk their 
Lordships mean to say that they agree also with the decision in 
that case. Anyhow, now that the Madras High Court has not 
expressly disagreed with the actual decision in Lahshmi Insurance 
Co.'s case and the recent decision is liable to be misconstrued as 
confirming Lahshmi Insurance Go.' Gase,\ih.e rule making authority 
should consider whether they should not make any express and clear 
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praviHioiis rj-liilnij; Ui the iiUHcssiin'iit of t)io iuooiiu) of iiiHiirance 
companies iu‘tnr<’ tlii; firm, atituiiriitl valuation. 

Wi' iUM roprodiioiiu' horo our caiin-utMtt-i on thn Lcthhmi hi- 
SU'TtWGt', i t i'llSi' j)Ubll sho 1 ill H ‘jl ii’t'', o/' (hminnif Yol. 11, 

(193‘i) liiiiiiuri.ii NnSoi, p. 3!); • 

‘‘ With 'lun i.| i inur hor.lsUi p.n, wo think tho .liniisiou 

is not sonuil. 'i’ln- a or !•!* >'/•>'/ pr<'fitH a,iv p ■ri'idif/illif moerinfin- 
ed ’ ami ‘/n/ f/o litut pt-r dinii I'aluuiinn' in il iln ‘io oiciirly show 
that ihn ruin only ajijiiins ami in inti'iidt'ii to a[»))ly to oasos whoro 
an autnai ial rr(ion mis hnim prnjKU’iai. iiiilcs ami byi'-laws have 
to bn const rimti so as not to onllify thr main provisions of tha 
Act nude r which i, hoy arc tiimioiuiii wodo not tiiink thorn is any' 
thing in Itnlo ‘Jb to ostouipt insurancu oonii»ani(is from liability to 
pay ta-K bnforo tin* lirst. actnari;i,l report. 'I ho rnlo is quite cotiHis- 
tent with the viow that llm pndiL.s of tliosii years must bo ascor- 
taiuini in the way in wltioh incimm for wiiicii no special method 
for asoertainiuoui is prescribed, is deterininod.” 

Madras Laii' Journal's (loMMKNTO ON LAKSiiMi 
iNHtlHANOK (Ju.’B CaSK. 

'I'he following ( JoimiieiilH of the Madras haw Journal, Yol. 
62 (1932), Notes of 1 ndiaii (!ases p.2I also proceed on similar linos: 

“This decision inny rmpiire rceonsideration. Tim Jnsuranco 
Ooinpany hi'can it; business on the Ist May, 1324, and its first 
actuarial report was prepared for tiie period ending with 30th 
April, 192H. The ultimate question for deeision was whothor the 
Oninpany could be rmses.sed to income tax on its protiits for the 
year 1927-2H. The deeision holds that it could not he by virtue 
of the Knit* No. 2b fniiueti by the (Jmitral Board of Kevenue un- 
der Hoc. b‘) of the Income tax Act. 'I’he construction that has 
found favour with the tlmirt is not however so obvious as their 
Lordships think. In terms iln* mb' applies oidy to Life Assurance 
Companies “who le pniiits art* periodically asonrtainod by actuar- 
ial valuation”. It. is dillieuit to sm* how this rub' will apply to a 
case wimre iKlmitlcilly uo valuation has huen luadeat all previous 
to the paa’ticiilar year. The scope of the rule is to provide for 
the average uauinal profits disclosed hy the last preceding valiM- 
tion, heiiig taJoni tola* the profits of each of the snocooding years 
until the next periodical valuation. The rale assumes the 
existence of a, preceding vainution and provides for a statutory, 
method of calculation of profit for the succeeding period. This 
is no doubt mandatory hut only so far as it goes. During the ini- 
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tial period prior to the first valuation itself the rule can have 
no operation and there is noscopo for its applicability. It would 
not follow from this that the Company’s profits which are other- 
wise chargeable under the Act can escape assessment during that 
period. The^efiect of tho nou-applioability of tho riilt! is not to 
exempt the Company altogether but can only bo to Uiavo tho pro- 
fits to be ascertained in the', ordinary maunor as in tho ahsemoo of 
any rales on the point. Such profits are ciipal)lo of ascmrtainniont 
according to ordinary coiinuorcial methods and have, boon ascert- . 
ained and taxed in England. Indeed tho rule-niiiking power it- 
self need not bo exorcised and in such a. case it cannot bo held 
that there is no way of ascortiiiniug the income. 

It may also b(! noted that Hoc. 59 of tins Ac.i pmanits rules to 
be made for carrying out tho purposes of tho Act and for tho as- 
certainment and dotormination of any class of income. It may 
be that a rule which in effect exempts tlic Company from pay- 
ment of tax during the years preceding its first actuarial valu- 
ation is not one authorised by tho Act, unless iiuhajd it can be 
held that as part of a scheme for ascertaining profits over a long 
period and averaging the incidimoe of tho tax, the riilo as a whole 
is within the ambit of the powers conferred. That apart, such 
an intention even if permissible can bo carried out only by recast- 
ing the language of the rule and omitting the adje.ctival clause 
which limits the class of life assurance companios to which it 
applies. See for a somewhat analogous iustanco tho decision in 
Tho Vulcan Insurance Go., Ltd. v. The Corporation of Madras 
(58 M.L.J. 33Y) a decision nndor tins Madras City Milnicipalities 
Act, where however tho rule in question was applicable to all 
companies.” 

We have adverted to this subject in some detaiil hcr<i so that 
the judgment in Andhra hisurance Co.’s case may not he miscon- 
trued as affirming the proposition laid down, or the decision, in 
Lahhmi Insurance Co.’s case. Though the Iiu;oiue-iux bjuqniry 
Committee have dealt with tho assessment of i nsurance companios 
in some detail the two anomalies nwealed by those dooisiotis, vis., 
tho Lakshmi Insurance Co.’s caswand tho Andhra Insurance (’o.’s 
case do not seem to have been brought to the notice of the Com- 
mittee. The matter need not go even to the Legislature). Tho 
Eule making authority itself has ample power to provide for 
these situations by amending Eule 26. 
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In the matter o/OIIAIUlSILA BASSL 
Sni Harold Dkhbyhhiek, C. J,, and Costkllo, J. 

March 10, 1936. 

Will— Peovihion Fob Mainthnanok ok Widow — Assess- 
MKHT OF Widow as Admihibteatrtx — Dhdoction From Tnoome 
OF Bbtatk of Amounts Hfknt fou Her Maintknanoe — •Assess- 
ment OF Widow's Pkhsonal Inoomi^.— Amotint Spent fob Her 
Maintknanok, Whktiikb Ashksbablk — Inconsistknt PosriTONB 
--JiKFKRENOK — (^)UKBTH)KS — A dSTBACT QUESTIONS— INDIAN In- 
OOMK Tax Act (XI of 19‘22), S. 66 (2). 

A will C(}7itaine{l a provuion that the testator\<f widmv ehall 
be suitably mamtained out aj hie estate hh the same way as she was 
being nmmtained tlurintj his lifetime. The widow ohfmned letters 
of admiinisf ration aoul in the assessment of the i^iesme of the estate 
for (he year an objection 7eas raised by the widtm as ad-^ 

ministratrir that a snni of about Its, iOJUlt) showfias Jaifiily ex* 
pe^hses in the estate aexnunts was really amiount spefit by her for 
her nmmtenanex etc* under the proin,sions of the will and as such 
was not the income of the estate and the said amount was excluded 
fro7ti the assessable meome of the estate. The Income Tax Offiesr 
thereupo^n issued a, ncdicc under sectiim 84 up07h the widow person* 
ally stating that the sutn of lis. 10^000 had escaped assessme^bt 
and tiliimaiely ?nadc a supple^^wntarij assess^rient on the widow in 
which the ainoimt of Its. lOfHH) was added to her inco^ne. It was 
contended that what the widow received was mere lodging, hoard 
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and mainUnanm petHonalli/ to heriielf which from the Mifure oj 
the thing cannot he turned info money and therefore wan not her 
mco 7 ne. On a reference hy the Commissioner: Held i?i, the (dr>^ 
ammtanccs and particular fads of the cnse^ and haring regard to 
the attitude adopted hy the widtnv when she was assessed as ad- 
ministratrix it teas 7 iot ope^i to her m her personal assess^nent to 
say that the sum of Es. lOdhlO which was declared hy her not ta he 
part of the iiwonie of ike estate, was not her income ftvr taiation 
purpose. 

IJEiu^YSniiiR, C. 3.— It was 710 1 a case of the asscssce ha^mig 
Rs. lihtldO spent on her as hoard, U^dging or ^nadnfcntmre 771 such 
a 7 oay that she 7 cas 7i70ihle to turn it itiio money herseif, hut a 
case (f inG07ne ^diick 77:as tarried hy the assessed i7it(7 hoard, lodg^ 
ing aohd other requisits for her mainteiumce. 

It is imdesirahle that questio7is should he asked in a7h abstract 
form. 

OaseB referred to : 

KaJA BkJOY HiNajC DtlDJIUKIA 7\ (3()M MIHBIONKH OF InOOMK 
Tax, H'eisigal, [UWH] ((50 I.A. 190 ; IJjJi- (50 (Jah 1020 ; J933 
LT.li. 135 ; (5 LT.C. 449). 

Anglo Pkbsian Oil Oo/h Cask [1933] (LL.H. (50 Cal. 843 ; 
37 C.W.N.430; 1933 l.T.H. 129). 

Ha’ATKMENT OF CASK. 

‘'At the iastanco of the applicant CliarnRila DubbI (hereinafter 
referred to.,as the aRPiCHBee) a Hlatenient of case is HulmiittiHl to the 
Calcutta Ififjfh Court for decision on the qucRtioii sot (rat in para- 
^H'aph 4 below. 

2. The aBReRRe(‘/B hushand, Akhoy Kumar GhoB(q dicui on the 
23rd May, 1909, Ic'avinj,^ a will of which the a-RB(!RR(ie in duecourBe 
obtained letlers of administration from ihe Court and theasseRsee 
still continueH to admmiRtcr that estate unchu’ the tennB of thai 
will. By the terms of the will, the asscKsco was authorised to 
adopt a son and Rhe accordinj^Iy adopted one Jleb’ Prosanna 
Ghose who is the beneficiary of the estate. This Debi ProRannais 
married and at the time material to this assessment Hkj present 
assessee, Debi Prosanna Ghose and his wife were living together. 

3. Por the year 1930-31 an assessment was made on the 
estate through the present assessee as the adnunistrairix, the total 
income assessed being Bs, 1,25,792- In that appcRj^ment the pre- 
sent assessee as administratrix claimed that a sura of approximately 
Es. 30,000 shown as family expenses was really the amount spent 
by her on her own account under the provisioas of the will and 
as such was not the income of the estate. As a matter of form 
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this aiiioiHit appeared in the accoiinis as iteiuB of expenditure in- 
curred by the ebtate and an the particular expenditure was not an 
allowable deduction under any of the sections of the Income tax 
Act the Income tax Oilicer did not allow any deduction on this 
account save an *amount of Bb, 9(i0 tins Ixuiig the sum to which 
the aHHc^KHc^a wnnild have been entitled if she had clitsen to live 
apart. The aKsessf-t' then prefenaal an a[Jpeal to ilic AKsistant 
OominiBBioner and thc^ AsBistant Commifisioner accepted tlie con- 
tention of the aHseHseo ignoring the form in which the amount 
appeared in the account papers of the estate. He however came 
to the concluBion that only IjHvd of the amount really represent- 
ed asBciHsee^H drawings and (mnseiiuently gave effect to her conten- 
tion to that limited extent only. The result was that on the 
representation of ihin very aHsesHce though in her capacity as 
administratrix the aim)unt involved in ilu^ present asscRBrnent was 
treated as not being the. income of the estate, it having bean the 
income of a diff(‘reni pta'Hon (viz., the widow of the testator, the 
present asseBsee) and consc^qinmtly on the primnplo of the deci- 
sion in Haja l^iingh Dudhuria v. Commi.ssioner Income 

taxy Bengal^ the asHesHahlo income of the estate was reduced by 
this amount on tlm liih Ki-piomber 1931. 

Afii'r this the Income tax Ofticer concerned, on the 14th Octo- 
ber 1931, isHued a notice on tlui aBBesBec‘. in licr individual capacity 
and as nanpient of this maintenance allowance saying that where- 
as he liad rttason to belitwe lhat asst^sstads income from mainten- 
anc(‘. allowanm* which had Inaui assc^sBial in the financial year end- 
ing the 3lHt Marcdi ,1931 had partially (‘scaped assessment he 
proposed to asHess the r^aitl in(U)m(‘ that had (‘Scaped a/Bsessmont 
and accordingly re(|uinid tin* asscssta* to deliver lo lum on or be- 
fore a cerlaun date a. udui’ii of her total income from all sources 
which were asHe.Hsal)l(i in the said year ending the Hist March, 
1931. (That notice look the form of saying that assesBce’s income 
from luainienama* allowance liad paitially escaped asBCBsment 
because in thci original asHessmeni a sum of lis. 960 had been 
taken as a-SHiJsseids inconn; under thus head, this being the sum to 
which the aBBCHHce would have been entitled by way of mainten- 
ance under the iaanns of the will, if she liad lived separately from 
the family). On receipt of tlUi notice under section 34 the assess- 
see protested against the aclic^n the Income tax Ofiicer proposed 
to takt‘, in a letter dated the IBth November 1931 and it is now 
alleged that on rc^ceipt of that protefit the Income tax Officer de- 
cided to drop the matter. There is no evidence whatever in support 
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of this iillegatioB on the record and 1 find an a fact that the In- 
come tax Officer gave no such proniise. Unfortunately* the matter 
was not taken up seriously again until the 7th July 1934 when a 
notice was issued calling for accounts under seciiuii 1^2 (4) of the 
Act and ultimately a supplauientury aBst'Ssiucni w*as iiuicle on 22iid 
January 1965 in whicli this allowance of Kh. 10,000 wum adiled to 
asBCBBee^B income from house property of lis* 44,839 ami tax <le« 
mandecl accordingly. The assesRce’s appeal against this supple- 
mentary aBBaSHineut failed, whereupon the e lileil an 

application under s(*ction f)(> (2) of the Act formulating quesiionfi 
of law which I set out as an Aj)[<cndix to thin Htataiuenk 

4, 1 do not propose to trouble the.ir Jjurdslups by stating a 
case on ({ueBtii)!! (d) of that list, us this matter has alreaily been 
set at rest, in so far as this province is concerned, by tlmdeciBion 
of the Court in the case of Anglo-Persian Oil Oampuny and in luy 
view the real matters at issucj in this case can lx covered by the 
following questions: — 

“■Whether the amount charged upon an t'Hiate under the 
provisioifs of a will for the purpose of suitably maintaining a 
widow, whicli is actually spiuit for the pu»’poKe by tlm eHtate and 
is excluded from the incoiiu! of tint (‘state at the itHH(‘HHment of its 
income, can be treated as tlie income, proiitH or gains of the widow 
within the meaning of Hection 4(1) of the Income tax Act, when 
the widow ia the administratrix and controls the expenditure of 
the estate including her own maintenances (^xjumHeB as provided 
for in the will ? 

i refer this (lucstion only tor their Uordships’ dcKUsiom 

5. When the appeal of the (‘state or of this asseHsett as admi- 
nistratrix of the estate was before the Assistant ComiiusHumer, she 
claimed that a sum of its. 23,000 shown as expouses in the family 
khata should be excluded from tlie income of the estate as tlu^ 
amount received by the widow was for maintcnanccj allowan(H) and 
she was ultimately allowed Ks. 10,000 by the Assistant CommiB. 
sioner; but when the widow's own personal aBHCBsmcmt is now 
before me bIjc argues, or rather her Advocate on her hehaif argu- 
es, that it is impossible that the widow’s maintenance allowances 
should run to more than a few hundred rupees annually and appar- 
ently she IS determined to make the best of botli worlds. Whether 
the allowance of Ks« 10,000 as fixed by tlie Assistant Comm issioner 
is or is not unduly high is a matter which will be examined, but 
as the quantum of allowance is not before their Lordships, I need 
not trouble them with a discussion on this point. 
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C. Thc^ aKsessee’B argiinieni, I gather is iluii slie cannot con- 
veri the benefii winch Bhe receivcR by reason of this clause re- 
garding iuamt(‘iiancu in the will, mio money and that it is not 
recliiciblc to a money value. 

The position is iiot connistent witli that which she took np 
an admiiiiHtratrix at the aHseHsmeni of the oBtate. Thcfe her own 
case was that thcj same was reducible to a money value and that 
tiic amount did not form any pa,rt of the income of the estate as 
under the proviHionn uf the will she as widow of the testator was 
entitled to divcjrt it to her personal use out of the realmtion from 
the several sources and that as a matter of fact she did so divert 
the amount. This contention of hers succeeded there and after 
this it is no longer open to lier to resile from that position. 

7. ^rite aBBCBsee nu'ets lier domestic expenditure from the funds 
of the estate, 'Jhie household staff is paid, food-stuffs arc pnreha- 
Rod, the cost of mcalical treatment is met and also the cost of pil- 
grimages, from tlu^ estate fund, kn administratrix of the estate 
she draws money for her own accounts as also to meet the expen- 
ses of the estate. Admittedly she draws money from tlfe estate 
fund to meet her expenses when on pilgrimage and she actually 
handles either horself or through Iter servants that money in Ijer 
individual capacity and pays it out as reejuired, but in that case, it 
surely follows that she is receiving actual money froim the estate 
and not meredy somctiung-which is not reducible to money value. 
Again, if the asseBBc^e in hor indivulual capacity has incurred an 
expenditufe or run up a dcibt in the baxar, what really happens is 
that she in la;r mdiviilual capacity indents on herself in her capa- 
city an julmnuHtrairix for the money required to meet the bill or 
(lirt-cis the mamigcr of the (\state to pay the bill on her behalf, 
but surely in that case, she has either received the cost of the 
goods cH)nHirucdavid>M)r by receiving the goods has received some- 
thing whi«ih iH rc'ducibk' to money value, 

8, I. think the observation of their Iiordships of the Privy 
Council in the case of Maharaj Kumar Gopal Saran Narain Singh 
V. Oamm'i,ssioner of Income 'far, IHhar and decided on the 

‘iBtli May, 1986, has some bearing on the issue arising in this 
caBc, There they obscivcd as follows: — 

The word ‘ income ’ is not limited by the words * profits ’ 
ami ‘gains*. Anything which can properly be described as income , 
IS taxable under the Act unless expressly exempted. In their 
Lordships* view the life annuity in the present case is ‘ income * 
within the words used in the judgment of this Board which was 
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(lelivorcid in ilie. case of Oonimifisionor of Income taXt Bengal v* 
Shaw IValkice ami Gompany, 

** J[ere the source of the hfe anniiitiy is ihe eovc^nant. The 
hfe annuity is the produce of one of the itciuB (viz,, the covenant) 
which the appellant has taken in excliange for the entate*^’ 

I would respectfully contend that in t,Iuj present case the 
assessec in enjoyiny a life anmiity, the HourCi* of which is the 
claUBo m the Will referred to above and the fact that the cjUantuin 
of maintenance which slie aclnally draws or the amotnit which 
she spencls on herself may vary from year to ye*ar makes no real 
dirference. 

9. In my ia‘Bp<‘ctfuI opinion, therefore, the question as for- 
mulated should h<^ answered in tdie affirmativua 

10. A copy of their Lordships* decision may kindly he for- 
warded to me in duo course.^’ 

On 0. Biswas for the aBsesseo. 

Advocate General and K. (7. Pal for the Oommissioner. 

DiuUiYSiiiKUy C. J* — this iH a Jtetcrcnce hy the Income tax 
OommissSioiKM* at the instance of the ap})Hcant (lharusila Dassi, 
the assesflee. The assessee’s husbaml Akhoy doomar (Hiose died 
in May 2S, 1909, Uvaving a will of whicli the assessim in due 
course obtained icditers of Jidministration from tlu^ (hmrt, and at 
all material times slm was the administratrix of her husbantTB t‘H- 
tate umler the terms of tlu; will. Ly the will the aRsesHee was 
authorized to a,do})t a son tind she did adopt a sou who is marrit.d 
and with Iiis wif(‘ lives with tlu' aKsesseo. For tlie, yt‘ar ^9h0-hl an 
asBCBsment was made on the estatti throiuh^ the presiiut aoHCHsce as 
the administratrix, the total income aBH(aised at iin. I,2fn'/92. 

In Unit aaBGSBiueriL the asstissa^.e as administratrix claimed that a 
sum of about iis. d0,000 shown as family expenRos was really the 
amount spent by her on her own accoiiut under the provisions of 
the will and as such was not the income of tlie estate. As a mat- 
ter of form tins amount ujipenred m the accounts as items of ex- 
penditure incurred by the estate and as the paiticular expenditure 
was noi an allowable deduction under any section of the income 
tax Act the Income-tax Officer did not allow any deduction on 
this account save an amount of lis. 960, this being the sum to 
which the aBsessee would have been entitled under the will of 
her husband if she had chosen to live apart. 

The assessec appealed against this assessment to the Assistant 
Commissioner and the Assistant Commissioner accepted the con- 
tention of the assessee ignoring the form in which the amount 
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appeared in the account papers of the estate. He came to the con- 
clusion, however, that onlj one-third of the amount really repre- 
sented the assesBce’s drawings and consequently he gave effect 
to her contention to that limited extent only. The result was that 
because of the representation of the assesBce, though it was made 
in her capacity as administrairix, the amount iuvolved*in the pre- 
sent asseastnont was treated as not being the income of the estate, 
it having been tin; income of a different person, namely, the 
widow of the testator, the present assessee, and consequently on 
the principle of the decision in Itaja Bijoy Rivr/h Dudhuria v, 
Gomminniiymr of Inoome-tax, Bengal the assessable income of the 
estate was reduced by this amount on the t5th of September 1931. 

After this the Income-tax Officer on 14th of October 1931 
issued a notice on tire assessee in her individual capacity and as 
recipient of tliis maintenance allowance, saying that whereas he 
had reason to believe that the nssessee’s income from maintenance 
allowance which had been assessed in the financial year ending 
3 JrI March 1931 had partially escaped assessment he jiroposed to 
assess the siiid income that had c'soa])ed assessment and accordingly 
required the aRsessce to deliver to him on or before a certain date 
a return of her total inconui from all sources wliich was assessable 
in the year ending March 31, 1931. Wo arc told that that notice took 
the form of saying that the assesseo’s income from maintenance 
allowance had partially escaped assessment because in the original 
assessment a sum of Hs. 9(>0 had heen taken as the assessoe’s 
income imder this head, this b(-ing the sum lo whicli the assessee 
would have hei-n entitled by way of maintenance under the terms 
of the will if slie had lived separat.ely from the family. On receipt 
of the noliee under section 34 the assessee protested against the 
action that the Income tax Officer proposed to take, in a letter 
dated the IBth of November 1931, It is stated that the Income 
tax Officer thoreuiion decided to drop tlu- matter. In hia state- 
ment of facts the Oommissionor of incometax says: “There is no 
evidence whufever in support of tliis allc'gation on the record and 
1 find as a fad tlmt the Income-tax Officer gave no such promise.” 
Unfortunately the. matter was not taken nii seriously again until 
the 7th July 1934 when a notice was issued calling for accounts 
under section ‘itJ (4) of the Act, and ultimately a supplementary 
assessment was made on 2‘2nd January 1935 in which this allow- 
ance of Ks. 10,000 was added to the assessee’s income from house 
property of Ks. 43,839 and tax demanded accordingly. The asses- 
sec’s appeal against this supplcmentaiy assessment failed where- 
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upon the assessee filed an application under section (5(5 (‘2) of the 
Act formulating questions of law which the (loinniissioner has sot 
out in the Appendix. The Commissioner, ho\veV(‘r, when stating 
the case did not sot out the questions of law as formulated hy the 
applicant. The Coinniissioner said this; “ J. do not propose to 
trouble their Lordships by stating a case, on question (d) of that 
list” that is, the applicant’s list of questions “ as ihis niali.er has 
already been sot at rest, in so far as this province is concerned, 
by the decision of the Court in the case of Anglo Perttum Oil 
Company and in niy view the real niatters at issu<> in this case can 
be covered by the following question” and that ((uestion is 
‘‘ whether the amount charged upon an estate under tlu* [irovi- 
sions of a will for the purpose of suilahly maintaining u widow, 
which is actually sjicnt for the. purpose by the estate and is ex- 
cluded from the income, of the estate at the. asROssinent of its income 
can be treated as the income, profits or gains of lh« widow within 
the meaning of section 4 (1) of the Income tax Act, when the 
widow is the administratrix and controls the expenditure of the 
estate including her own maintenance expenses as provided for 
in the will V ” That is the only question that is referred to ns. 

The Income tax Commissioner in paragraph 6 of his case 
says : “ When the ajipeal of (.he estate or of this asstisseis as adnii- 
nistatrix of the estate was before the Assistant Commissioner, 
she claimed that a sum of Its. 23,000 shown ns ex ponses in the 
family khata should be excluded from the income of the cslaite as 
the amount received by the widow was for maintenance allowance 
and she was ultimately allowed its. 10,000 by the Assistant Com- 
missioner hut when the widow’s own personal assessment is now 
before me she argues, or rather her Advocate on her behalf argu- 
es, that it is iinpossiblo that the widow’s maintenance allowances 
should run to more than a few hundred rupees annually and 
apparently she is determined to make the best of both worlds. 
Whether the allowance of its. 10,000 as fixed by the Assistant 
Commissioner is or is not unduly high is a matter which will bo 
examined, but as the quantum of allowance is not before their 
Lordships, I need not trouble them with a discussion on this 
point.” 

Mr. Biswas has argued the applicant’s case at some length 
before us. His contention is what the assessee is receiving per- 
sonally in this matter is lodging, board and maintenance perso- 
nally to herself which from the nature of the thing cannot be 
turned into money and therefore is not income. Now I want to 
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say this: “ The assessce contended or claimed before the Income- 
tax Officer and the Assistant Commissioner that Es. 30,000 of 
what is undoubtedly the income of the estate had been allocated 
to her — the words are “ a sum of approximately Es. 30,000 shown 
as family expenses was really the amount spent by her on her own 
account under the provisions of the will and as such Was not the 
income of the estate.’’ That contention was examined by both 
the Income-tax Officer and tlie Assistant Commissioner and it was 
accepted by the Assistant Commissioner in principle but not as to 
the amount. The result was that the Assistant Commissioner 
accepted the applicant’s contention as to a sum of Es. 10,000 and 
in accordance therewith he reduced the assessment of the income 
of the estate. Then he claimed to reassess the assessee personally 
by adding to her income the Es. 10,000 which, accepting the 
principle of her contention, she said was the amount spent by her 
on her own account under the provisions of the will. The assessee 
then said, or her advocate said, “ That is wrong. The widow’s 
maintenance would bo something much less than that.” It seems 
to me that the assessee having contended first that this 'money, 
whether Es. 30,000 or Es. 10,000 was money spent by her on her 
own account under the provisions of the will and therefore was 
not the income of the estate, it is not open to her, to contend 
almost immediately afterwards when being assessed personally 
that the'first contention was incorrect. I think the Income-tax 
authorities were entitled to disregard her second contention, but 
acting on her first contention, assess her in respect of Es. 10,000. 
Actually in this case tlie assessee, an administratrix it is true, 
received the income of this estate Es. 1,25,792. The assessee spent 
that money, in part at any rate, on the maintenance of the family 
establishment and in spending it she was spending it partly on 
her son and his wife and partly on herself. Within rather broad 
limits she could spend the money in such a way as she 
pleased partly for her own benefit and partly for the benefit of 
her son and his wife. Having regard to her contention it seems 
to me that tlie Es. 10,000 were in fact her income and in fact 
were treated as such. She turned the money into board, lodging 
and the other requi Fites for her maintenance. It was not a case 
of her having Es. 10,000 spent on her as board, lodging or 
maintenance in such a way that she was unable to turn it into 
money herself. In my view the Income-tax authorities were 
right in assessing her as they did. 

As regards the question asked I have to point out, as I pointed 
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out; previoiifily) that the cfncRtion in a^ked in an al'iBtraf! forin ninl 
it is tindt'Kirahle that qncsfciotiB shonld he askc'd m that way. 1 
have i^ivcn the imawer to the (pieBtion that nrint^s iijuni tlie fjiets 
of this case and the contentions rained m it. 

The Income-tax Ih'purtment will laiv(! tlnar cmnlK of fliin 
reference. 

CosTEnno, J. -It m {ipi^arent that the avHi'Hset' in this aa^e 
(leterinincal io make tin* bent of both worlds an remarked in Hc>ine- 
what pictnrfBfiue lan^nnore !>j th(' leariual (hatunpsimier of 
IncO!Uod»ax. When the a‘ HesHisienI, was miole f<a the )ear ItlHO- 
Oil tlie CHlatcmd Akhcjy Kninar (ihtr-e fliroioi'li ilie iireseiil 
asscHHut; aa atinimisMMtrix slnUJicnudainn'd that a sum <d aj4naa\i- 
inately Ks. d»h(h)0 showm as family exiieiists wa,s nailly the 
amount sptmt hy ln3r for her own purposc^s mnier tJtc*. provisionn id 
her liiiHbantVH will and an smdi was not pari of flu* imjoim* of the 
estate at ail. Hhe Buemiudod in Uui lina)nKvta:i unihorii.ioH 

to accept her (ionlicmtifUi npmi tlu‘ hasis of the, principle under- 
lying tlu! dt3oiHion in the*, cast* of Jtdja Uejay Hinfjh Jhidhurm v. 
The ()/ Itirome tax, lUimjal, hnt wdieiiit hccaiiiethc' 

qnoBtion of (diarging her wildi incom<3-tax in respect of what I 
may e.all her iili(}uol. part of Ivs. d0,(i0U ^lu' tlum tordi up the atti- 
tude that no part of tin* Uh. 10,000 whicl) was a,Kmnir<l ta) he her 
shave of Bb. 30,000 <!Ouhl projicrly he conHid<M'(*d as her owm iin 
come bectnific whai. she had receivt3d was BtJimd.hing tha,t was not 
reducible to inontiy. IMuis it, was that sin* was «*mhevvonring to 
make tlm host of both worlds.” 

Ihui question wliiidi has IxKin propoundcfl for our consideia- 
tion assumes that tlu'ro was an junount cdiargc^d upon tin* (»stat<i of 
Akhoy Kumai* G-hose nruh'r the provisions of iuswill for tin* pur- 
pose of the suitable niaintt'nancc of liis widow llu! asHcssee. It is 
to be borne in mmd however that a widowV claim to maintenance 
does not of itself constitute any charge on the estate*, of her clecoased 
husband. The charge only arises either under ii^ dverw. of a Court 
or by an agreement between the widow and the Imsbaaid^B repre- 
sentative or where there is actually a cluirgo crea,ti‘d by fin* ternifi 
of the will itself. In the present instance the ladevaiit provision 
m the will was in these term.s she shall be suitably maintained 
out of testator’s eRtate in the same way as she wa,s being main- 
tained during his lifetime and in case she did not likui to live in the 
family^ but desired to have her maintenance separately, she would 
get Bs. 80 per month for her maintenance, establish mont and 
religious expenses but no other sum.” Whether that provision 
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aiiiuiilly coiiKliHuli'K it. (sliurgo ou llut ofttate oi'is merely a direction 
to the I'seciHor or administrator may perhaps be open to ^[aestioni 
I am tliorofore, rather disposed to think that the hypothesis on 
which tlio question is based is not altogether accurate. The 
Jncoine-tax authorities however, acted upon the assumption that 
the matter Wiis covered by the decision in DiulhuricH's case and 
iiiumrdinqiy as regiirdK fis. 10,000 at any rate, they thought that 
that was to he I rented ns not being part of the estate of Akhoy 
KniiiiU’ tihose. Wc are informed that the authorities subsequent- 
ly changed their view of the matter and as regards the more 
recent assessmenfa they have made them on the footing that the 
widow's shiire of the expenses was in fact part of the estate of 
Akhoy Kumar (Ilioso. Jt'or our present purpose, however, we have 
to deal with tins matter upon the footing that the Income-tax 
nuthorities rightly or wrongly did act upon the basis of the prin- 
ciple laid down in Dudhuna’s ease which decided that where, 
under a decree of a Ooiirt the entire estate of assessee both assess- 
able ami non-assessiible was charged with the payment of main- 
tenance annually to the stop-mother of the assessee the sums paid 
to the Htep-moth(ir were not income of the assessee; that they 
were ratlier the idlocation of sums out of his revenue before it 
lieeiuiH) income in his liands and that therefore they were not 
eliargeable to income-tax in the hands of the Baja. 

Now towards the end of his judgment tiord Macmillan touch- 
ing upon liio position of the subject matter of the charge when it 
ciuiK! to tile hands of the stop-mother (at page 463 of the report) 
stated us follows ; — “ As to whether the appellant’s step-mother 
IS liable, under tlie Act to assessment in respect of the payments 
received by her their hordships, like the Judges in the Court 
below, (leem it inadvisable to say anything.” We are not in the 
liappy |H)sition in this case in which Lord Macmillan found him- 
self and we are obliged to say something on the question whether 
or not the Us. 10,0UU was assessable to income-tax in the hands of 
the widow. I agree with the learned Commissioner of Income-tax 
iliat the question which he has formulated and which we are re- 
quired to answer ought to be answered in the affirmative, I arrive 
at that conclusion for the reasons given by my Lord the Chief 
J uBtice but mainly on the ground that in all the circumstances and 
on tlie i'aotb of this particular case having regard to the attitude 
previously adothed by the assessee she ought not to be allowed and 
It does not lie in her month to say that the sum which she declared 
not to bo part of the income of the estate is not her income for 
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taxation purpose when it comes into her own hands in the sliapc 
of the total sum Ks. 10,000 assumed to be her share of the 
domestic and other expenses. 

Bejermce mmoered accordinglij. 


[In TiiE Calcutta High Coubt,] 

ME8SKS. a. i. M. GiiEGOiiY & CO., In n. 
yiB Hahold Dbrbyshibk, C.J., Costello,.!., and J'’an{!Kkixk}e,J. 

.Tune 10, 193(5. 

Firm— Succession — Working Pabtnkb Changing Capi- 
talist Pautneb Each Year— Business Cabhied on in Same 
Firm Name— Assessment of New Fibm in JtESPKCT of Pbopits 
OP Pbevious Ybab— ‘ Succession ‘ Reconstitution of Fibm ’ 
—Succession to Business in Pabt— Liability of Sucoessob— 
Refkkbnce—Poweb OP High Coubt TO Look into Documents 
not Kbfebbkd to by Commissioneb— Question of Succession 
— Whutueu Question of Law ok Fact — Indian Income Tax Act 
(XI OP 1922), Secs. 2(‘. (1) & (2), (50 (2). 

Then was a business which went by the name of Messrs, G, I. 
M, Gregory dt Co, Until the year 19'd7-‘dH, Mr, Gregory carried on 
this business in conjunction with one A as his partner. In lOUH-Hl) 
one B joined Mr. Gregory as his partner and that constitution re- 
mained in existence up to and including the year of assessment 
1931-32. The partnership agreement in each case was in force 
for a period of one year only and in every year a fresh agreement 
teas executed. The last agreement with B dated July 9, 1930, was 
for carrying on jute business at Baira {in the district of Dacca) 
and at Purhadhalla [in the District of Mymensingh) and was to 
continue till June 3, 1931. On July 2, 1931, Mr. Gregory entered 
into an agreement with C for doing business at Baira for the jute 
season 1931-32, On July 28, 1931, he entered into another agree- 
ment with D for doing business at Mymensingh for the jute season 
1931-32, but it did not last for more than a month. The sales were 
throughout entered into in the name and under the mark of 0. I. 
M. Gregory <& Co. which had acquired a reputation in the market 
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<x>nd hdd busiuBS^ co%}iectio%t hut fw tdngible assets pc&ssedfToni one 
partnership to the other. In the assessment of the firm of Messrs. 
Gregory d Oo« as comtituted by the agreement of July 2, 1931, 
or the year 1932-38 the question arose whether there had been 
a succession withm the meaning of Section 26 (2) of the Indian 
Inco7He Tax Act or, m the alternative, tohether a change*had occur- 
ed in the constitution of a firm within Sec. 26 {I ) so as to justify 
assessment of the assesses firm in respect of the profits of the firm 
constituted mider the deed of July 9, 1980, for the jute seaso7h 
1930^31 : 

Held,|>i3r CostbIiLO, J*, and pANOKEiBeE, J. (Bebbyshibb, C J-, 
dmentmg)~thai the assessee firm were proper ly assessable in res- 
pect of the profits of the fmn constituted under the deed of July 9, 
1930, for the jute season 1930-^31^ 

Per Costello, J ,- — Whether there was a * succession ^ within 
the meafimg of Hectio7i 26 [2) or not, the case fell within the pur- 
view of Hection 26 (/)• There was throughout a firm which wefit 
on contmuously year after year carrying 07h the business of buymg 
a7hd sellvng jute aial whe7ievef Mr, Gregory entered into an agree- 
vmit with a 7ieu) partner, there was merely a change in the co77i- 
po si turn and constitution of that firm within the contemplation 
of Section 26 ( /). 

Per Panokbidob, J . — Section 26 (1) 07hly applies wlmi a 
Gha7uje occurs m the constitution of a firm or a jirfnis newly cons- 
tituted during the curreficy of the partnership. It has no applica- 
tion wherlB the new or succeeding Jirrfi co7nes into existe7ice after the 
terrn of the former partnership as m the present case owing to 
ejjluxdirn of time. The case was therefore really 07he of succession 
to ike earlier fir 7n constituted tmder the agreefnetit of July 9, 1930, 
a7ul was ayverml by Sectio7h 26 {2). 

Per Dhkbyshihk, G. J . — ‘The case was 7ieither ofie of succes- 
sio7h within Section 26 (2) nor one of remmstituUon of a firtn with- 
in Section 26 {/) and the msessees were 7iot liable to he assessed m 
respect of the profits in questioti. 

CosTKLLo, 3 .—Though ge7ierally speaking there cannot be a 
succession to a part of a husmess, this does not imply that if what 
is succeeded to is not the same extent of trade or even does tiot 
ificlude a particular Ivne or set of €usto77iers it necessarily follows 
that there ca7mot be a succession to the trade or business ; and the 
fnere fact that the operations carried 07i by the trafis/eree are not so 
extensive as the operations which had beefi previously carried on does 
not necessarily lead to a conclusio7h that there was not a succession^ 
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tl^—Vhcre mmj he a Huccenydun eren ikmajh there 
is nu iloimmend^ transferring the goodwill eku^ i{f iht old firm to 
the new. 

The fmt that a business was intended to (w aarritui on by the 
old firm in taco places and only in one of those places by the new 
firm does m)t itself make the business carried on by the new firm 
a dijferent business in the absence of evidence to props a splitting 
up of idle business. 

In a reference under Section 66 the Iltyh (kmft iseniitled 
to took at documents and proceedings anntred to the staiemcMt of 
the case eoen though there u no specific reference to them in the 
body of the stalement of the case. 

The questton of succession ‘is at the bottom a fyuestinn (ffact 
though theifuestiiomkethcr a particular set of facts amounts to sac- 
cessoni within the meaning of Section "16 {d} is a (^uesHt^n of law. 

The admission and the conduct of the assessees with regard to 
the biOHiness may be of assistance in arriving at a dcAaston on the 
point of succession. 

Can't:} s refer rad to : 

CHEAiU LAh In re (1927) (l.JiJC 54 Cal* (>:i0 ; 

81 C* W. N. 557; 108 1. C. (UJ9 ; A* ,L IC 1927 Cal* 558; 2 
1. T. C* 821)* 

CoMMisBioNKU oir iNooMH Ta-x, Dombax^ v. M* IL Hawjana 
C o* (1920) (2 ,Ld\C. 110 ; L L. li 50 87 ; 92 i* C* 517 ; 27 

IJoJw. LJC 1471 ; A.iJC 1920) Com* 129)* 

CoMMiBSioKKK Oh' Incomk 88 \x, lUuiMA D. N. N. M lau (1988) 
(J.L.IC U 501 ; 1984 l.T.U. 84)* 

James Hiupbtune & Sons, Ltd. ' t?. Mohius (1929) (14 48G* 
418)* 

Miohake i<^AiiAOAV, Kodgehs & Cleek V. CAiil’EK ( 1927 ) (11 
T* C* 505)* 

Ogstone ■/;* Kavnolds (1980) (15 T C* 501)* 

Thompson & llALFOdE o. Le Tage (1928) (8 T.O, 511 ; 1924 
Skss* Gas* 27 ; 01 Sc. Ij.Li* 85j* 

Watson UxwmEiis v . Lothian (1902) (4 T*C* 441 ; 4 iC 796; 
89 So* L.iC 504)* 

WiHH (H. M* Inspectoe op Taxes) v. Madame Tussaud^b 
(1926) Ltd* (1982) (17 T.C. 127)* 

N. C. Chatterjee with S. B. Sinha for the Assessees* 

B. B. Bal with H. G. Bal for the Income Tax Couimissionei'. 

Case stated by the Commissioaer of lacome Tax, Bengal, un- 
der Section 66 (2) of the Indian Income Tax Act. 
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Htatkmbnt op Cask. 

“ All the rsquefiti of flic ai)pliciint,8 abovenanjed, a case is statefl 
for Uie dociKion of the Hun’bie Judffcs of the High Court on the 
question of law set out in Ihiragraph 7 below. The matter at 
issue arises out of an assessment made for the year 1932-33 on the 
a|)|ilicants ahovenamed as an unregistered firui on an 'income of 
Ks. 1,00,000 earned liy the purchase and s.ale of raw jute. For 
the purposii of assessment, tlu' assesaee was treated ns nn unregis- 
tered firm irnnh! up of (1. I. M. (Iregory and Messrs, Champalal 
Kolhsn i, e.rcli owning an 8 annas share. A copy of the assessment 
order is ippended (markofi A). Against that assessment an ap- 
[lO.ai wa4 tiled and disposed of by an order dated 29th December 
193J. In tliiit appial only two pointii were raised (1) regarding 
the Income-tax ( lllicer’s refusal to legister the firm under Sec- 
tion 2(>-A of the Act and (2) rega,rdmg flu; quantum of assessment. 
'J'he latter was reduced on appeal and with regard to the. former, 
tlie Assisiant Commissioner noted that the, Income-tax OHicer 
(lid not rc'gister the firm as the ap[)lication filled before him was 
based on a partnership agreement already dissolv('d and at tlie time 
of assessiiumt no partnership deed had been drawn up for 
the new conslituiion. An ap)-lication for registration was filed 
before the Assistant Commission(>r, apparently 1 ased on the new 
constilntion, but the Assistant Commissioner refused to take 
action thcremi holding that he had no power under the law to 
examine I he Ineome-tnx Officer’s refusal to register. A copy of the 
Assistant 'ComnuHsiom r’s oiaha- on appeal is a.ppended (marked H). 
'I’hc assciifice tlicn filed an a.ppli<*ation heforo th(‘ Commissioner 
under S( etieii 33 of At'.t, .‘.opy apjiended (marked 0), in which 
II, was iiH'iady requestisi that he should allow registraiion of the 
firm as coustii.uted al the tune of assessment a,n(l on that ajiiil'ca- 
tion th;- CoinniiHsiouer passed an order, dated tlie 2nd March 1933, 
copy ••ippended (marked D), in which he noted that, he was 
!)repa,red to allow registration even at that stage if the circum- 
stances of the eaH(' warranlial it., hut diroct'Cd the Income-tax 
Officer to report after scrutiny of the i'eleva,nt records, what the 
stiifuK of Messrs. Champalal Kotlinri, the; otln’r partner, was, and 
on receipt of that rcjiort he passed a, final order, dated tlie 23rd 
March 1933, copy appended (marked 10) in which he fonnd that 
Mr. Gregory was, in fact, not a, jmriner with Champalal Kothari 
as an individual, hut with a registered firm of which Champalal 
Kothari is a partner and this being so, registration could not be 
allowed in view of th<‘ decision of the Allahabad High Court in the 
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case of Jai Dmjal Mmdan Oopal y. Oo7mmssiomr of Inoome-Ta^f 
United Provinces (1933, 54 AIL 46 ; 1933 LT.li. 1H6 : 6 LT,0, 
226). 

2. This should ordinarily have disposed of the inattGi% Imi on 
the 1st June 1933 the asseasee wrote a letter to the Ooininisaioner, 
copy appended (marked ¥), claiming that this was not a case of 
succession under Section 26 of the Act but of discontinuance under 
Section 26 (3) and asking that this claim should be exaiiiinecL 
Another case was then opened under Section 33 and after hearing 
the assessee an interim order was passed dated the 16th August 
1933 copy appended (marked G) and a final order dated the 14th 
September 1933, copy appendctl (marked 11), setting aside the 
assessment at the stage immediately preceding the Income-tax 
OOicor’s order, dated 27th Bepieniber 1932 and directing the In- 
come-tax Officer to proceed afresh with the assessment from that 
stage taking into consideration the points raised in that interim 
order. The matter accordingly again came before the Income-tax 
Officer who recorded a finding in his asseBsment note dated the 
23rd January 1934, copy appended (marked 1), iliat this was a 
case of succession under Section 26 of the Act and not a case of 
discontinuance m wliich Section 25 (3) would be applicable. The 
matter then came before the Assistant Commissioner on ai^peal, 
that appeal was rejected and eventually an application was filed 
before me under ^’cction 66 (2) of the Act in which the five ques- 
tions of law reproduced below have been formulated — 

1. When there is no transfer of assets or liabilities or good- 
will and no privity of contract between Gregory-Kasera on the one 
hand and any party on the other, can it bo held tliat tlicre were 
any successors to the partnership consisting of Gregory and 
Kasera ? 

2. Fince Gregory and Kasera operated with centres at Baira 
and Purbadhalla wliile Gregory andKoihari operated only at Haira 
and while Gregory and Sovachand operated at Kenduakalihan, 
then, if the answer to No. 1 above is m the affirmative, did Gre- 
gory and Kothari or Gregory and Sovachand succeed to a part 
only of business and if so is succession to a part of business, 
succession for the purposes of the Income-tax Act and if so how 
is the tax to be apportioned ? 

3. If it be held as is contended by the assessee that there were 
no successors to Gregory and Kasera, was the learned Assistant 
Commissioner right in holding that Section 25 (3) would not apply, 
in view of the fact that ; 
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{a) Q-. I. M. Gregory & Co. paid tax under 1918 Act ; 

{b) There is no evidence of prior discontinuance ; 

(c) The taxes have been levied always in the past on the 
basis of continuity 

4. If it be held that Gregory and Kasera are taxable, was 
the learned Assistant Oomiuissioner right in refusing registration 
on the ground that Messrs. Jaidayal Kasera is a firm ? 

6. Whether the findings of the learned Assistant Commis- 
sioner that G-regory’s marks have a high value and that Sova- 
chand’s connection with Gregory lasted for 10 days only, can be 
supported without any evidence and against the documentary 
evidence adduced including a press coj)y of Sovachand’s agreement 
and contracts executed in association with him which learned 
Assistant Conmussioner admitted m evidence and allowed to be 
filed in the case V 

I do not however propose to refer these questions ; instead I 
refer only the (piestion set out in jiaragraph 7 below, as in my 
view this question completely covers the matter at issue on the 
facts as found. 

3. At this stage it would perhaps be well to set out shortly 
the constitution of the assessoe for some years back. Prom the 
assoHsmeut year 1919-iiO to 19'23-24 Gregory worked in this busi- 
ness with one Gosto lieliari Hoy as partner. In 1924-25 S.B. Boy, 
the son, came in as a partner in place of his father and this con- 
stitution carried on till the year of assessment 1927-28. In 1928-29 
Jaidayal 'Kasera & Co., a Marwari firm, came in as Gregory’s 
partner ami this constitution subsisted up till and including the 
year of asHitssnient 1931-32. Apparently, the partnership agree- 
ment in each case was in force for only one year and every year a 
fresh agreement was executed. At any rate, I find in the fiile a 
partnership ilood, dated the 9th July 1930 between Gregory and 
Jaidayal Kasera, copy appended (marked J), in which it is record- 
ed that tin; agroement will be only for the jute season 1930-81. 

4. The agreement between Gregory and Messrs. Champalal 
Kothari with which we are primarily concerned is the agreement 
dated the 2nd July 1981, a copy of which is appended (marked K), 
This agreement was to subsist for the jute season 1931-32, the 
purchasing centre was to be at Jlairain Dacca District and accord- 
ing to that agreement Gregory was to receive a monthly salary of 
Es.BOO, while the profit at the end of the season wastobedistribnt. 
ed half and half. Another agreement dated the 28th July 1931 was 
executed between Gregory and Bovaeband Sohanlal, copy of which 
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is appended (marked L), in accordance with which they were to 
work as iiartners in a. loose jufce business in Kenduakalibari for 
the jute season 1931-32, CJrcgory to draw a salary of Ks. ISO per 
month and the ultimate profit to be shared as 4 annas to Gregory 
and 12 annas to the capitalist partner. That agreement subsisted 
only for a very short time (the Income Tax Officer says for 10 days 
and the assesses for one month) and when it ceased Gregory drew 
merely a royalty of commission from this husineason the strength 
of the fact that the jute handled bore his business mark. 

6. The assessees’ case is that the law regarding succesaion 
as set out in Section 2(3 of the Act does not apply in this case, that 
every year there is a discontinuance and a new firm cornea into 
existence, that no assets or liabilities are transferred from the old 
firm to the new firm, that no goodwill passes and the reputation 
in the market of Gregory of his mark G.I.M. & Co. stamped on 
jute bales has no value. 

6. It is true that the purchase and sale of raw jute is a sea- 
sonal one, that business commences ordinarily in July and active- 
ly continues till the following February, that stocks of jnte are 
sometimes carried forward to the following year and sometimes 
arc not, and that in this particular case no stocks or assets were 
transferred to the new partnership business. In this connection 
Gregory has put on record copies of letters he has addressed to 
Duncan Brothers & Co., Anderson Wright & Go., and J5egg Dun- 
lop & Co., firms interested in the jute business in Cal<!ii(,ta, in 
which he has formulated the following 3 questions. (The letters 
and their replies are appended and marked M); — 

(3) If in the Jute trade stocks of jute are carried forward by 
sellers from one Jute season into another : 

(2) At what price reputed and well-established Jute firms sell 
their marks per bale as compared with prices obtainable by 
Messrs. G.I.M. Gregory & Co. 

(3) If our Kuteba baled jute marks were put up for auction 
what price would they fetch. 

Two of the firms replied that stocks of jute are at times 
carried forward by sellers from one jute season into another but 
one of the firms notes that this is sometimes by design, but proba- 
bly more often as a result of the sellers being unable to find a 
market for all stocks. To the second question one firm replied 
that Gregory’s mark is classified at annas 2 to annas 4 per maund 
under first-class European marks. Another replied that the Gre. 
gory mark should not be higher that that obtainable for good 
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Indian packing, while the third replied that well-established 
Eiiropeon firms would receive annas two to annas three per mannd 
more than the Gregory mark jute. The point really is not how 
the price of the Gregory mark jute would compare with the price 
of jute sold by well-established European firms but how it would 
compare with the price obtainable by Indian firms arid it is per- 
fectly clear from the answers that jute bearing the Gregory mark 
will fetch a higher price in the market than jute purchased by 
Indian financiers and sold without any mark. The third question 
appears to me to be really irrelevant, as the question is not what 
price, if any would be fetched by the Gregory jute mark if put up 
to auction, but what value, if any, it has in the present circum- 
stances, when backed by Gregory*s supervision and with Gre^ 
gory’s reputation behind it, and it is perfectly clear that it has 
some considerable value, 

7. In this case it is clear that the trade name, and the benefit 
arising from the connection and reputation of Mr. Gregory have 
passed from the previous firm to the firm as now assessed though 
no tangible assets or liabilities have so passed and the^question 
which I would state arising out of this matter may be formulated 
as follows : — 

“ Whether in these circumstances there has been a succes- 
sion within the meaning of Section 26 (2) of the Indian Income 
Tax Act or in the alternative whether Section 26 (1) applies and 
on a true construction of the law applicable to the facts of this 
case it should be held that a change has occurred in the constitu- 
tion of a firm.” 

8. In my respectful view, in order to constitute succession it 
is not necessary that any tangible assets should pass from the pre- 
ceding to the succeeding firm and that in this case where the trade 
name, trade mark, goodwill and reputation of Mr. Gregory as a 
buyer of raw jute have all been taken over by the new firm, there 
is a succession in law within the meaning of the section. In the 
alternative I would argue that Section 26 (1) is applicable and that 
on the facts as found a change has occurred m the constitution of a 
firm. In other words the firm carrying on business for a number 
of years has been G.LM. Gregory & Co,, in which Gregory is the 
active partner and all that has happened is that the constitution 
of the firm has changed from year to year or after a number of 
years. That Gregory is a real partner and not a mere employee 
remunerated by a share of the profits is clear from the terms 
of the various partnership agreements as also from the fact 
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that his share m this businesB is never less than B annas in the 
rupee. 

9. It is argued that because Gregory and Ghampalal Kothari 
in the year of assessment carried on a jute business in partnership, 
at Baira only, while in the same year Gregory for a short time 
carried on a jute business m partnership with Bovachand at another 
centre Kenduakalibari, while in the previous year Gregory had 
carried on a partnership business with Kasera in liaira and at one 
other centre other than Kendnakalibari, it follows that on the view 
taken by the Income-tax authorities there is hero succession to a 
part of a business and accordingly Boction 20 of the Act has no 
applicability, I do not accept this conclusion. The bnsiness is 
not that of buying jute at a particular centre or a number of par- 
ticular centres in the mofussil, but the business is that of buying 
jute wherever it can ho bought to advantage in the mofussil and 
selling that jute in Calcutta. We cannot isolate the purchase part 
of the business, as the assessec wishes us to do and treat that as 
the business exclusively and in my view no question of succession 
to a part'of a business can, in the circumstances of this case, arise.” 


Judgment. 

BEiUlYSHiBJi, C.J. — This is a case stated under Section 66 (2) of 
the Indian Income-tax Act, 1922, by the Commissioner of Income- 
tax, Bengal, for the opinion of this Court. The facts are set out in the 
case and in the annexnres thereto. The short history of the matteris 
set outin paragraph 3 of the case which says; “From the assessment 
year 1919-20 to 1923-24 Gregory worked in this Imsmess with 
one Gosto Behary Boy as partner. In 1924-25 S.B. Boy, the son, 
came in as a partner in place of his father and this constitution 
carried on till the year of assessment 1927-28. In 1928-29 Jai- 
dayal Kasera & Go., a Marwari firm, came in as Gregory’s partner 
and this constitution subsisted up till and including the year of 
assessment 1931-32. Apparently the partnership agreement in 
each case was m force for only one year and every year a fresh 
agreement was executed. At any rate, I find in the file a partnership 
deed, dated the 9th July, 1930, between Gregory and Jaidayal 
Kasera, copy appended (marked J) in which it is recorded that the 
agreement will be only for the jute season 1930-31. The subject 
matter of the partnership was for buying and selling raw jute.” 

Paragraph 4 states : “ The agreement between Gregory and 
Messrs. Ghampalal Kothari with which we are primarily ooncer- 
ed is the agreement, dated the 2nd July, 1931, a copy of which 
is appended (marked K). This agreement was to subsist for the 
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jute season 1931-32, the purchasing centre was to be at Baira in 
Dacca District and according to that agreement Gregory was to 
receive a monthly salary of Bs. 300/ while the profit at the end 
of the season was to be distributed half and half. Another agree- 
ment dated the 28th July, 1931, was executed between Gregory 
and Sovachand Sohanlal, copy of which is appended (laarked D)^ 
in accordance with which they were to work as partners in a 
loose jute business m Kenduakaiibari for the Jute season 1931-32, 
Gregory to draw a salary of Bs# 150 per month and the ultimate 
profit to be shared as 4 annas to Gregory and 12 annas to the 
capitalist partner. That agreement subsisted only for a very short 
time (the Income Tax Officer says for 10 days and the assessee 
for one month) and when it ceased Gregory drew merely a royalty 
or commission from this business on the strength of the fact that 
the jute handled bore his business mark/’ 

It is convenient at this point to refer to the agreement just 
mentioned. The first agreement which is dated July 9, 1930, 
was made between Mr. G. I. M. Gregory and Messrs. Jaydial 
Kasera & Co- ^ 

Paragraph 1 reads Mr. G.I. M. Gregory and Messrs. Jaydial 
Kasera & Go., will work together as partners a jute business at (A) 
Baira (District Dacca), (B) Purbadhalla (District Mymensingh) for 
jute season 1930-31 in the name of Messrs. G.I. M. Gregory & Co/* 
Paragraph 2. ** Messrs. Jaydial Kasera & Co., will supply ail 
the working capital which will be necessary for the carrying on 
of the business for which they will receive interest at the rate of 
9 (nine) per cent, per. annum. Mr. G, I. M. Gregory will not be 
expected to supply any of the working capital.” 

The next paragraph I want to refer to is paragraph 6 which 
says All purchases ot jute at the above two agencies will be 
made in the name of Messrs. Jaydial Kasera & Co.” 

Paragraph 10 provides: “ Messrs. Jaydial Kasera Co., will 
keep their own cashiers at the above two agencies who will 
handle all the money supplied by them. The cashiers will be 
responsible for the cash to Messrs. Jaydial Kasera & Go.” 

Paragraph 12 provides : “ It is agreed between the parties that 

only a hand to mouth business will be done and the parties 

to this agreement bind themselves not to speculate.” 

Paragraph 14 : “ The net profits at the end of jute season 
1930-31 will be shared in the above two agencies in the proportion 
of annas 8 to Mr. G. I, M. Gregory and annas 8 to Messrs. Jaydial 
Kasera & Co.” 
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The ii^reeiiient datod July 2, 1931, was made between Mr. 
0. I, M. Gregory and Messrs. Chaiupalal Kothari on that date. 

Paragraph 1 provides: “ Mr. G. I. M. Gregory and Mofisrs. 
Ohampalal Kothari will work togi'llier as partners a loose jute 
baeinesB at Baira (District Dacca) for jute soason i 93 1 -32.” 

J'aragraph 2 provides: “Messrs. Chiuiipiilal Kothari will 
supply ail the. working capita! necessary for financing the business 
for which they receive simple interest at the rate of 9*/, per 
annum to be calculated and credited monthly on the average 
daily out-standing.” 

Paragraph 4 : “ No royalty will be iiaid to Mr, G, I, M. Gre- 
gory for the use of his marks and he will he paid a monthly 
salary of Ks. 300 for managing the business from Oalcutta during 
12 months of the year commencing July, 1931, and ending June 
1932, those monthly payments to bo considered a charge on the 
business.” 

Paragraph 5 : All purchases of jute at the agency will be 
made in the name of Messrs. Ohampalal Kothari.” 

Paragraph 8 ; “ It is agreed between the partners that only a 
conservative trading will bo done and the parties to this agree- 
ment bind themselves not to have uncovered sales on their books 
at any one time exceeding 3,000 P>/H and not to hold unsold 
stocks exceeding 1,500 1>/S. These qnantitics may be modified 
or increased by the mutual consent of both ijarties whidi consent 
must be in writing.” 

Paragraph 10 : Messrs. Ohampalal Kothari will keep their 
own cashier at Baira and all the Darwans will be their own men. 
The cashier will handle all the money supiilied by them and they 
will be responsible for the cash to Messrs, Ohamiialal Kothari.” 

Paragraph 11 : “ Some of the old staff of employees both up 
country and in Calcutta selected by Mr. G. 1. M. Gregory and 
Messrs. Ohampalal Kothari that have worked for many years for 
Mr. G. I. M. Gregory’s firm (with the exception of the cashier 
and Durwans vide clause 10) will bo employed.”. 

Paragraph 13 : “ Hales and sliipments will be made in the 
name of Messrs. G. I. M. Gregory and Co., under the mark of 
the G. I. M. Gregory and Co., and complete control of the assort- 
ment will be in the hands of Mr. G. I, M. Gregory and Ins re- 
presentative at the agency.” 

The third agreement is dated 28th July, 1931, and was made be- 
tween Mr. G. I, M. Gregory and Sovachand Sohanlal on that date. 

Paragraph 1 provides : “ Mr. G. I. M. Gregory and Sovachand 
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Sohanlai will work together as partners a loose ]ute Kusinesa at 
Kenduakalibari for jnte season 1931-32/^ 

Paragraph 2 : “ Messrs, Sovachand Sohanlai agree and under- 
take to supply all the working capital necessary for the business 
for which they will receive simple interest at the rate of 8 per cent 
per annum/’ 

Paragraph 4 : Mr, G,LM. Gregory will be paid o. monthly 
salary of Bs, 163 during the 12 months of the year 1931-32 
commencing from eTuly 1931 and ending June 1932, these pay- 
ments to be considered a charge on the business.” 

Paragraph 7 : ** Bs, 65 will be paid 'monthly on the 4th of 
each month for G. I. M. Gregory’s Calcutta Office ei:pense8 for 
the 12 months of the year from July 1931 to end of tTune 1932 
which will be considered a charge on the business/’ 

Paragraph 8 : All purchases of jute at the agency will be 
made in the name of Sovachand Sohanlai/’ 

Paragraph 12 provides that only a conservative tradirrg busi- 
ness will be done and that the parties to this agreement bind them- 
selves not to have uncovered sales on their books at kny one 
time exceeding 1600 bales and not at any one time to hold more 
than 100 bales on unsold stocks of jute. 

Paragraph 16 provides; ” Messrs, Sovachand Sohanlai will 
keep their own cashier and their own durwans at the jute agency 
who will handle all the money supplied by them. Mr. G.I, M 
Gregory will have the right to appoint 2 of his own employees at 
Kencltiakalibari to help in the management of the business and 
their montlily salary will be paid by Messrs. Sovachand and will 
be a charge on the business.” 

Paragraph 18 : ” Sales will ibe made in the name of Messrs. 
GJ.M. Gregory & Co. and under the mark G. I, M, G. & Co, and 
complete control of the assortment will be in the hands of Mr, 
G, I, M, Gregory and his representative at the agency/’ 

It is agreed that jute season normally ends about February 
of each year but that sales are frequently made after that time. The 
beginning of July is regarded as the beginning of the jute season. 
Now I turn to paragraph 5 of the case. It says : The assessees’ 
case is that the law regarding succession as set out in Section 26 
of the Act does not apply in the case, that every year there is a dis- 
continuance and a new firm comes into existence, that no assets or 
liabilities are transferred from the old firm to the new firm, that 
no goodwill passes and that the reputation in the market of Gregory 
or his mark GJ.M.G. & Co, stamped on jute bales has no value,* 
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Here it will be convenient to read Section 26 of the Indian 
Income Tax Act, 1922. Rub-section (1) provides ; — “ Where at the 
time of making an assessment under Section 23, it is found that a 
change has occurred in tho constitution of a firm or that a firm 
has been newly constituted, the assessment on the firm and on 
the members thereof shall, subject to the provisions of this Act, 
be made as if the firm had been constituted throughout the pre- 
vious year as it was constituted at the time of making the assess- 
ment, and as if each mombei' had received a share of the profits 
of that year proportionate to his interest in the firm at the time 
of making the assessment,” 

Hub-section (2) provides : “ Whore at the time of making an 
assessment under Roction 23, it is found that tho person carrying 
on any business, profession or vocation has been succeeded in such 
capacity by another person, the assessmont shall be made on such 
person succeeding, as if he had been carrying on the business, 
profession or vocation throughout the previous year, and as if he 
had received the whole of the profits for tho year.” 

Paragraph 6 of the case deals with the duration of the jute 
season and it says that business commences ordinarily in July and 
activity continues till tho following February, that stocks of jute 
are sometimes carried forward to the following year and Roino- 
times are not, and that in this particular case no stocks or assets 
were transferred to the new partnership business. In this con" 
nection Gregory has put on record copies of letters he has address- 
ed to Duncan Brothers & Co., Anderson Wright & Go.;' and Begg 
Dunlop & Co., firms interested in the jute business in Calcutta, 
in which he has formulated the following questions. (The letters 
and their replies are appended and marked M). 

“ (1) If in the jute trade stocks of jute are carried forward by 
sellers from one jute season into another.” 

” (2) And at what price reputed and well-established jute 
firms sell their marks per bale as compared with prices obtainable 
by Messrs. G. I. M. Gregory & Co.” 

“(3) If our Kutcha baled jute marks were put up for auction 
what price would they fetch.” 

Two of the firms repliedithat stocks of jute are at times car- 
ried forward by sellers from one jute season into another but one 
of the firms notes that this is sometimes by design, but probably 
more of ten as a result of the sellers being unable to find a market 
for all stocks. To the second question one firm replied that Gre- 
gory’s mark is classified at annas 2 per maund under first-class 
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European marks. Another replied that the Gregory mark should 
not be higher than that obtainable for good Indian packing. While 
the third replied that well-established European firms would re- 
ceive annas 2 to annas 3 per maund more than the Gregory mark 
jute. The point really is not how the price of the Gregory mark 
jute would compare with the price of jute sold by well-'established 
European firms but how it would compare with the price obtain- 
able by Indian firms and it is perfectly clear from the answers that 
jute bearing the Gregory mark will fetch a higher price in the 
market than jute purchased by Indian financiers and sold with- 
out any mark. The third question appears to me to be really 
irrelevant as the question is not what price, if any, would be 
fetched by the Gregory jute mark, if put up to auction, but 
what value, if any, it has in the present circumstances, when 
packed by Gregory’s supervision and with Gregory’s reputation 
behind it, and it is perfectly clear that it has some considerable 
value.’ 

Paragraph 7 of the case states : “ In this case it is clear that 
the trade mark and the benefit arising from the conneefion and 
reputation of Mr. Gregory have passed from the previous firm to 
the firm as now assessed though no tangible assets or liabilities 
have so passed and the question which I would state arising out of 
this matter may be formulated as follows.” 

” Whether in these circumstances there has been a succession 
within the meaning of Section 26 (2) of the Indian Income Tax Act 
or in the filternative whether Section 26 (1) applies and on a true 
construction of the law applicable to the facts of this case it should 
be held that a change has occurred in the constitution of a firm ? ” 

I propose to deal with those questions in the order in which 
they have been asked. As regards Section 26 (2) the question is 
has the first firm or the first partnership that was entered into on 
the 9th of July 1930 between Mr. G. I. M. Gregory and Messrs. 
Jaydial Kasera and Go. (which for the purpose of this case I will 
call Gregory I) been succeeded by the partnership entered into on 
the 2nd of July 1931 between Mr. G. I. M. Gregory and Messrs. 
Champalal Kothari (which for brevity’s sake I will call Gregory 
II) within the meaning of Section 26 (2) of the Act? It has often 
been said by very high authorities that the English Income Tax 
Acts throw little light upon the Indian Income Tax Acts, but in this 
case Dr. Pal who appeared for the Commissioner of Income tax, 
Bengal, quoted to us the case of James Shipstotie d Sons, Limited 
V. Morris reported in 14 Tax Cases at page 413 and I propose 
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to read an extract from the judgment of Mr, Justice licnvLATT 
in the case of Ogfiton v, liaynohh whicli is reported in that case. 
Dr, Paul drew our attention to it in tlie case of Wild (I!. I/, Ins- 
pector of Taxes) v« Madame TussmuTs {h9i^0) LtiL^ reportc'd in 17 
Tax Cases at page 136, Mr, Justice Rowoatt said : I should like 
again a advert to the consideration which 1 drew attention to in 
8hipsio7he v, Morris, namely that this provision as rt ga..rds Biicces- 
sors is designed merely with a view to preserve^ in a proper case 
where there is a succession a measure upon which the successor 
may he assessed in tlm first year of his propritd-orslup of the Inisi- 
nesK^ and that^ as I pointed oul, is at tlie root of the necessity for 
there being a real continuity of the business. You want to meas- 
ure the income of thcHuccefisor hy the past history of the ImRiness ; 
it iB therefore essential that there should be a very close identity 
between the biisineRs in the former proprietorshij) and the busi- 
ness in the present propriciorshipd’ Although theso words as 
tiBcd in the English case have reference^, to the English Acts they 
do deal with reasouB underlying the provisionR as regards bucci'R- 
sion in buBiness and in my vi<^w those reasoiiR apply to Kection 
26 (2) of the Indian Income dhix Act, 1922. 

Now, in tliis case both in the firniR of (Iregory I aiuKlregory 
II the name was the same. Botli dealt in jute. Mr, (}, 1, M. (ire- 
gory was the working partner and, as far as one can gather, G. I. 
M, Gregory’s marks were used by both the firms in idassifying 
and selling their jute. From an examination of the case and 
the agreements it would a[)pear that Mr, (iregoryhs nrarks were 
used by each of these firms in which he luul an luicu'est and it 
would appear that each firm used them by hcraicie fr<»m or cxprcHS 
agreement with Mr. (i.I. M, Gregory, There is lurwever, one 
conspicuous difforenco between the firm of Gregory I and tlu^firm 
of Gregory IL Gregory [ had branches in the Dacca district at 
Biiira and also in the Mymensingh district at Purhadhalla, The 
firm of Gregory II winch is said (o be the Bucoessor had only one 
branch and that branch was in the Dacca district at iiaira. What- 
ever else it may be said that Gregory II may have succoeded to in 
Gregory I, Gregory II has not succeeded to the goodwill of the busi- 
ness done in the Mymensingh area. It would appear from the agree- 
ment of 28feh July 1931 between Mr, Gregory and Sovachand 
Sohanial that Mr, Gregory had agreed to allow the firm of Gregory 
Illji.e,, the partnership in the so-called business between Mr. Gre- 
gory and Sovachand Sohanial to have the goodwill that Gregory I 
had in the Mymensingh area or substantially the same. The My- 
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mensingh area is one of the two jute areas in Bengal^ the other 
being the Dacca area. It seems clear, therefore, that Gregory II 
has only succeeded to a part of Gregory I if indeed there is a 
succession at all in the strictest sense of the word. I am unable, 
therefore, to agree with the Income tax Officer that Gregory II 
has succeeded to Gregory I within the meaning of Secteon 26 (2) 
of the Income tax Act. In that view I am supported by the de- 
cision of Sir Arthur Page, Chief Justice of Burma, in the case of 
The Commissioner of Income4ax, Burma v. N* N* Firm reported 
m XI Eangoon at page 501. This case turned upon the applica- 
tion of Section 26 (2) of the Income tax Act. After stating the 
facts the Chief Justice said “ Upon these facts the Income tax 
authorities have held that there was.a ‘ succession ’ to the money- 
lending business of the undivided joint family witliin Section 
26 (2) of the Income tax Act. In any opinion it is manifest that 
there was not a ‘ succession ’ within Section 26 (2) of the Act. In 
order that a person should be held to have ‘ succeeded ' another 
person in carrying on a business, profession, or vocation, it is 
necessary that the person succeeding should have succeeded his 
.predecessor in carrying on the business as a whole. Where a 
business is split up and thereafter another person carries on part 
of the business I am of opinion that he does not ‘succeed ' his 
predecessor in carrying on the business within s. 26 (2). Those 
words apply exactly to the facts of this case. I think the reason 
and fairness of this view is clear from the words of Mr. Justice 
Eowlatt m the case of James Shipstone d Sons^ Limited v, Morris 
which I have just recited where he says “ you want to measure 
the income of the successor by the past history of the business.^’ 
In my view it is not possible to measure the income of a business 
carried on in the Dacca district by the history of the business when 
carried on as it is said it was carried on formerly in theDacca district 
and in the Mymensingh district and it must be remembered that 
in the present case the income tax authorities proposed to levy taxa- 
tion on G. I. M, Gregory and Messrs. Champalal Kothari in respect 
of the profits thereof made out of buying and selling jute in the 
Dacca area on the basis of the profits that Mr. G. I. M, Gregory and 
Messrs. Jaydial Kasera and Co. made in the year before out of 
buying and selling jute not only m the Dacca area but also in the 
Mymensingh area. In my view the income tax authority were 
wrong m attempting to do this by holding that there was a succes- 
sion Within the meaning of Section 26 (2) and in my view it is not 
open on the evidence before the income tax authority to do so* 
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They can only do ho by ignoring the goodwill of firm of (ire- 
gory I in the MymonBingh area. 

I BOW paBB Lo the reanons that the CoiniuiBBioner of Incoiiu: Tax 
giYes JIB to the attitude which the authorilicB take up in this matter. 
They are set out in para. 8 which reads : In my rcHpecifuI view^ 
in order to constitute BucceBsion it is not necessary that any tangi 
blc asBcts should pass from the preceding to the succeeding firm 
and in this case where! the trade niunc, trade mark, goodwill and 
reputation of Mr. Gregory as a buyer of raw jute have all been 
taken over by the now finu th(*ro is atmccrSHioii in la-w within the 
meaning ol‘ the staaioii. In the alt(!rnativo I| would airgue that 
Beution 26 (1) is apphcabloand that on ilu! facts as found, change 
has occurred in the conBtii,ui-i</n of a firim In oilier words, the 
firm carrying on businesB for a numbcir of ytsirs huK biamO. LM. 
(TiH'gory & (3o., in which Grcgt.ry is the acstive partner and all 
that has happened is that the cvHislitution of the firm has changed 
from year to year or after a numb(!r of yoars. hhiat (:lrogory is a 
real partner and not a iiuom emjiloyee remunerattai by a share of 
the profits is clear from the terms of various partnership agree- 
ments aKalsf)from the fact that his share in this Imsiuess is never 
leas than 8 annas in the rujjt'O. Those words * in this case where 
the trade name, trade mark, goodwill and reputation of Mr.Gregory 
as a buyer of raw jute have all been taken over by the now firm 
there is a Baccession in law witlmi tlie meaning of the section ’ 
doBcrvo some considcnUaom The (/ommissioner has in my view 
drawn a wrong inference from the facts. The firm atXlregory I 
was a partnershijj for the juto season 1980-81. At the end of that 
jute season, certainly at the end ofJune 1 981, tha,t working partner- 
ship came to an end by the efiluxionof tune. With that end went 
the name, the right to use Gregory’s trade mark and the right to 
the goodwill and reputation of Mr. Gregory as a buyer of raw jute. 
Those bcnefitB whicli were clearly for the duration of the partner- 
ship went on its expiration back whence they had come— to Mr. 
Gregory. Mr. Gregory was on July last entitled to arrange to apply 
those benefits elsewlierc and he did on July 2ud in the Dacca area 
in the partnership which he formed withMessrs.Champalal Kothari 
i.e., (jrogory II, and on July 28th in the Mymensingh area in parL 
nership with Sovachand Bohanlal i.e., Gregory III, Gregory Hand 
Gregory III got those advantages by direct agreement in the one 
case between Gregory and Ghampalal Kothari and in the other 
case by direct agreement between Gregory and Sovachand Sohan- 
laL Neither Gregory II nor Gregory III succeeded to Gregory 
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I in these advantages. They got them as Gregory I had got them 
but each over a limited area, by agreement as stated above from 
the same source that Gregary I got them, namely, from G, I. M. 
Gregory. Gregory II and Gregory III never had any contractual 
relations with Gregory I. Gregory I was dissolved before Gregory 

II or Gregory III began. On the dissolution of Gregory I, G.I.M, 
Gregory took away what reverted to him after the life interest of 
Gregory I, namely, the right to use the trade mark and to form a 
firm in the name of G. I. M. Gregory and the benefits arising from 
the reputation of Gregory. After that dissolution at his own will 
Mr. Gregory transferred a part of what reverted to Gregory II for 
a limited period and a part of it to Gregory III for a limited period 
and in my view there was no succession at all. 

As regards section 26 (1) in my view that section contem- 
plates a business which continues in existence both during the 
period of the predecessor and during the period of the successor. 
No such business was in existence continuously during the life of 
Gregory I and Gregory II and in my view section 26 (1) can have 
no application to the facts of this case. 

My answer to both parts of the question formulated in para- 
graph 7 of the case is ‘no*. 

Costello, J. --I regret that I am unable to concur in the view 
which has just been expressed by my Lord the Chief Justice. 

The question which we are required to answer was formu- 
lated by the Commissioner of Income Tax in the alternative and 
is in these words : 

“ Whether in these circumstances there has been a succession 
within the meaning of section 26 (2) of Indian Income Tax Act or 
m the alternative whether section 26 (1) applies and on a true 
construction of the law applicable to the facts of this case 
it should be held that a change has occurred in the constitution of a 
firm”. 

The first part of the question raises the problem whether or 
not in the circumstances of this case there was a succession within 
the meaning of sub-section (2) of Section 26 of tlie Act of 1922. 
In order to answer that question and indeed the second question 
also, It IS of course necessary to consider what the facts of the case 
really were. They have been set out very fully in the assessment 
order of the 23rd January 1934. The Income Tax Ofiicer stated 
(at page 19 of the paper book) : 

“ I have gone into the matter carefully and examined the 
evidence produced together with books and working of the firm 
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bath (luring Mr, Gregory’s paitncrship with MessrK, tFaydayal 
Kasera (those books were produced in response to a notice under 
Bection 37 on -Jaydayal Kasera) and with Messrs* Chainpalal 
Kothari and I am of opinion that there is a case of succession and 
Bection 26 (1) is applicable,” Then he makcB this com- 
ment : ^ 

^‘It is no doubt true that this agreement (ne,, the agreement 
of the 2nd July 1931) does not sjiecificaliy mention G* I* M, 
Gregory & Co, tis the naino of the firm, flut lluf niternai evkhaicc 
in the agreement itnedf would lead one irresistibly to conclude that 
the name of tlui firm carried on in co-partnerHhip with Chainpalal 
Kothari was and cciikl not but i)e G. J. i\L Gregory & (Jo. Tims 
m Claaise (7) of the agreeniout both partners :iro givcm the right 
to sign the firnds iiaiiui. Now what is the firiids name and what 
name have the jiarties the right to sign ? This must be G, I* M, 
Gregory & Co. otherwise there wumld be no meaning, Mr. G. L 
M. Gregory could not possibly have been intended to be given the 
power of signing the name of Messrs, Champalal Kothari and all 
the jute activities of Messrs. IJaisarimull Hardarmal were in the 
name of Gluunpalid Kothari and it is absurd to think that in all the 
activities earned on in the name of Champalal Kothari Mr. G. I. 
M. Gregory should be given a lumd by being empowered to sign 
the name. Again Champalal Kothari had automatically the', power 
oi’ signing his own name and it could not possibly be the intention 
of the agreenouii to empower him afresh to sign the name of 
Champaial Kothari.” 

These arc some of the reasons winch led the Income Tax 
Officer to come to the conclusion tliat to all intents and purposes 
the association of Mr. G. 1. M. Gregory with Ch{unpa,lai Kothari 
was in direct succossion to the association of Mr. G.LM, Gregory 
with daydayal Kasera and that tlierefore one concern was in suc- 
cession to the other. 

1 sliould prefer, however, to deal with this matter upon the 
footing that it falls within the purview of tlic first part of section 
26. Bub-section (1) reads as follows: — 

“Where, at the time of making an assessment under section 
23, It is found that a change has occurred m the constitution of a 
firm or that a firm has been newly constituted, the assessments on 
the firm and on the members thereof shall, subject to the provi- 
sions of this Act, be made as if the firm had been constituted 
throughout the previous year as it is constituted at the time of 
making the assessment, and as if each member had received a share 
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of the profits of that year proportionate to his interest in the firm 
at the time of making the assessment.” 

In my opinion the real position having regard to the history 
of the matter was that there was a concern and a business which 
went by the name of G, I. M. Gregory & Go. That is apparent, I 
think, from the facts as stated in paragraph 8 of the Case put be- 
fore us by the Commissioner. Prom the assessment year 1919-20 
down to 1923-24 Mr. Gregory carried on his business in conjunc- 
tion with a man named Gosto Behary Eoy as his partner. In 
1924-25 the son of Gosto Behari Eoy came in as a partner in the 
place of his father and that constitution existed until the year of 
assessment 1927-28, Then in 1928-29 Jaydayal Kasera & Co. 
joined Gregory and acted as his associates or partners — if they 
properly can be called partners — and that constitution remained 
in existence up to and including the year of assessment (931-32. 
It is true that the partnership agreement in each case was in force 
for a period of only one year and that in every year a fresh agree- 
ment was executed ; but that in my opinion really makes no sub- 
stantial difference because it seems to me that G. I. M. Gregory 
& Go. represented by Mr. Gregory himself was perennial and in- 
deed perpetual though the other constituent members of the 
” assessees ” who came in from time to time were persons who 
came from time to time into association with Mr. Gregory and 
were transient and perhaps annual. In this state of things there 
was a firm G. I. M. Gregory & Co. which was continuously in 
business. * The position is well described in the judgment of the 
Income Tax Officer at page 22 of the paper book where he says : 

“One party contributed the capital and the other contributed 
labour and expert knowledge together with the advantage arising 
from the name and the mark and the profit and losses were to be 
shared equally between the parties and the conditions of their 
working together were well defined in the agreement.” Then 
comes this observation: “Moreover the business has all along been 
considered as belonging to a firm with Mr. G. I. M. Gregory as one 
of the partners and with other financiers as capitalist partners 
retiring from time to time and being replaced by other capitalist 
partners coming in place of retiring partners. The conditions 
which governed the relation between the parties all along have 
remained almost identical. The partner Mr. G.I.M. Gregory is to al- 
ways have the management of the sales effecting them in the name 
of G. I. M. Gregory & Co. and to lend the use of his mark “G. I. M, 
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Gregory & GoY to hia other partners for .sonic Hpc’ciliecl centres of 
purchase. These have been the conditions of the buBifiess tliroiigh- 
out mid such a business has obviously to he aBsesacd as a firm as 
has all along been done. Further the ImsincRS is carritai on at 12^ 
(hive Htreetj as admittedly the controlling power for saJes is with 
hb*. G. 1. Iff* Gregory at 12, Clive Htrec*!, ‘uul ail cheques arc made 
out 111 favour of Mr, GJ.M, Grt^gory & Co., althougli to be Bubse™ 
quently endorsed ovt'r to Messrs* (dvampHlal Kolhari* Besidesj all 
cliiirns and disputes aimung from such i remsactions are to be* settlrd 
by Mr, G. L M. Grogoiy— vide cbiiiHe 13 of the agiaamienh llcnce 
the right place: for assossmont of the firm is District V, where' the 
aaseRsnumts liuid all along been made in the past ami as a firmd* 
Bo there was in tlic view of the Incomo Tax Olliccr a^ firm at any 
rate in skeleton form, wliicl) carried on businesH at 12, Clive 
Btreot, having a number of regular cuBtonu'rB whom jute was 
sold year after year, no matter who happened to be tlu^ fman 
cier’* for the time being, 

in connection with this question of continuity J should like 
to refer to an obsc.rvation made by Maoukou, C.J*, of tlio Bombay 
High Court in the matter of The GowAnismmer of Income Tm^ 
lUynihay v. M* JL Hanjmm and iVu, Ltd», where at page 116 the 
learned Chief Justice said : Ab then the tax is chargeable on the 
profits of a bufiineBs, it makes no difference if there is any change 
in the parson who carries on the business bo long as the businoBS 
is continued^’ In the present instance in my view there was 
continuity as regards the businoBS which was carried oil by aJirm 
which wa-B known as G, I. M. Gregory & Go» and it is that firm 
who are the aBseRfiocm with wdumi wc are coneornecL Itefcreneo 
has been made to the casu of Jamen Shipsfone and Limited 

V, Morr'is, The first part of the judgment of Mr. Justice RowTjATt 
in that case is, m my opinion, very germane to the matter now 
before us. He said this : The question is whetlior those appel 
lants are successors to the l^^eoston Company. Mr. Latter very 
properly drew my attention to what of course wo always have to 
bear in mind, that the condition in the Income Tax Acts about 
succession is to support an accurate application of the principle of 
measuring the profits, in a given tax year, of a business by relation 
to the history. The object of this and all other measuring pro- 
visions of the Income Tax Acts is not as is sometimes inaccurately 
pretended, to get a tax in one year upon the profits of the previous 
year, but it is solely to insure a proper system of measuring the 
tax of the year in respect of which the tax is made. Therefore, 
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when you are going to measure the tax of a business which has 
recently changed hands, you may look, under this Rule, at the 
history of the business and the profits in the time before the 
change : and that lies at the root of the consideration to which 
the Lord President drew attention in the case of Watson Brothers 
V. Lothian, that there must be a continuity of the bTisiness. I 
start from that.” So the starting point of Mr. Justice Rowlatt 
was the question whether or not there was a continuity in the 
business which was carried on. 

Now, it has been suggested as regards the question of succes- 
sion that there could not be a succession in the present case 
because there can be no succession to a part of a business, and 
reference has been made to the decision of Sir AEa?HUE Page in the 
case which was cited to us by Mr. Chatterji. I have no doubt 
whatever that it is right to say that there cannot generally speaking 
be a succession to a part of a business ; but that, in my opinion, 
does not imply that if what is succeed to is not the same 
extent of trade or even does not include a particular line or set of 
customers it necessarily follows that there cannot be a sOccession 
to the trade or business, and an authority for that view of the 
matter is I think to be found in that very case of James Shipstone 
cmd Sons, Limited v. Morris {ubi supra). There is a passage 
in the judgment of Mr. Justice Rowlati in that case which so far 
has not been referred to. It appears at page 421 of the reporl 
and is in these words: “Another point Mr. Latter laid some stresi 
on was ‘this. He said you cannot be successor to a part of f 
trade. He cited Mr. Justice Beat’s remarks in a case m the ‘ Lav 
Times’, the name of which I forget for the moment. I thinl 
that is quite sound when you get two parts of a trade, asanomni 
bus business separate from a tramway business as it may ver 
well be, but I do not think it means that if what is succeeded ti 
is not the same extent of trade or even does not include a pai 
ticular line of customers, it necessarily follows that there cannc 
be a successor to the trade, looking at it broadly. There must b 
two businesses, one left and the other taken. It does not mea 
to say you have only taken part of the business in the sense thi 
what you have got is not quite so extensive as what went before. 
In the light of these observations it seems to me that the mei 
fact that the operations which were carried on by Mr. Gregory 
conjunction with Kothari were not so extensive as the operatioi 
which had previously been carried on by Mr. Gregory in conjun 
i-.inn with Kasera would not of itself decide the matter or entail th 
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we must neceBfsimly hold that there was not a BUcceRBion by Mr« 
Grregory and Kothari to the bnfiinesa previously carried on by Mi\ 
Grregory and Kasera. I do not propose to discusR any further the 
question of whether or not there was a succession baoaiifie as pre- 
viously stated I prefer to take the view that the real position here 
was that ail along for a great many years prior to the time of the 
assessment with which we are now concerned (i-regory 

had been engaged in the jute business and every year had made 
purchase of quantities of jute in what I would call jute areas and 
had resold that jute to customers in Calcutta. That businesR was 
carried on from an office in Calcutta and there was a staff pari of 
which at any rate went on year after year no matter who hap- 
pened to be the persons who were financing the businesB in asso- 
ciation with Mr, Grregory. Mr. Gregory was an expert buyer and 
he has been so described in these proceedingB. The Conimissioner 
Mr, Bown in his order said ‘T understand that Mr, G.LM, Gre- 
gory is a gentleman with expert knowledge of the jute trade”. 
Moreover, Mr. Gregory was a person possessed of sound reputa- 
tion in the jute trade and had apparently a large connection with 
both Bellers and buyers of jute. Ho also had the advantage of having 
acquired in the market a substantial reputation for his particular 
mark G.I.M. Gregory & Go. He carried on his oijorations year 
after year with the afisistance of persons who came in to provide 
the necesBary finance. Over a comparatively long period he was as- 
sociated with one person; for a rather shorter period he was as- 
sociated with somebody else; and finally came the a*greemcnt 
which lias given rise to the presc^nt proceedings— the agreement 
whereby Mr, Gregory became associated with Ghampalal Kothari, 
It is to bo observed that the agreements which are before 
UB indicate that tliere was really no gap at all, that is to say no 
period of time, even a small one, when G J.M. Gregory and Go, 
was out of existence. The agreement of the 9th day of July 1930 
with Jaydayai Kasera which was obviously one for a full twelve 
months terminated only at the very end of the month of June 
1931. That is indicated by the terms of Gi. 4 of the agree- 
ment. The agreement of the 2nd day of July 1931, operated 
as from the very beginning of the month of July 1931. That 
is indicated by the provisions of Cl, 4 of that agreement. So that 
there was, as far as one can see, complete continuity as regards 
the existence of G. I.M. Gregory & Co. and that was the name 
under which the trading was carried on — whether the financier 
happened to be Kasera or whether it happened to be Kothari. As 
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I ventured to put it m the course of the argument financiers come 
and financiers go but Mr. Gregory goes on for ever to use an 
expression which is commonly used in pleadings in this country, 
'*in his firm^' of G.I.M* Gregory & Co. The position therefore was 
such that I think I ought to say, as Mr. Justice Eowlati’ said in 
the case of Michael Faraday^ Bodgers and Filer v. CS^ter at page 
674 “it is quite out of the question that I should say that the 
Commissioners were wrong in point of law in saying, “why, this 
is one business all through/’ 

Now, if it was one business all through even though in one 
year it had been operating at Baira in the Dacca District and at 
Purbadhalla in the Mymensingh District whereas in the succeed- 
ing year it was operating at Baira only then it seems to me that 
the matter certainly falls within the purview of sub-section (i) of 
Section 26 even if it is not posssible to say that the association or 
partnership of Gregory and Kothari was in succession to the 
association or partnership of Gregory and Kasera. According to 
the view which I take of the matter there was the firm of G.I.M. 
Gregory and Co., consisting normally of Mr, Gregory oif Mr. Gre- 
gory plus another. In the year covered by the agreement of the 
9th day of July 1930 the firm consisted of Mr. G. I. M. Gregory 
and Messrs. Jaydayal Kasera & Co. In the year following and 
without any lacuna at all the firm consisted of Mr. G, I, M. Gre- 
gory and Champalal Kothari. In those circumstances, it is not 
unreasonable and, indeed, in my view it is entirely correct to say 
that the position was that a change had occurred m the constitu- 
tion of the firm or that a new firm had been constituted. That 
was the view expressed by the Commissioner of Income Tax in 
paragraph 8 of the case where he said “ in this case where the 
trade name, trade mark, goodwill and repul/ation of Mr, Gregory 
as a buyer of raw jute have all been taken over by the new firm 
there is a succession in law within the meaning of the section, in 
the alternative I would argue that section 26 (1) is applicable and 
that on the facts as found, a change had occurred in the constitu- 
tion of a firm. In other words, the firm carring on business for 
a number of years has been G. L M. Gregory & Co., in which 
Gregory is the active partner and all that has happened is that the 
constitution of the firm has changed from year to year or after a 
number of years.” 

There is one other case to which I desire to refer because it 
IS one which was referred to in the proceedings before the tribunal 
below — the case of Thomson and Balfour v, Le Page in which at 
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page 648 ihe Lord President said ; do not propose to aitempi 
a definition of ‘succession* in the sense of Btila 11, but it isj 
I think, safe to say two things about it. In the first place, it 
does not inclnde the accidental acquisition by a trader, who conti- 
nues in businesB, of the custom left by another who goos out of 
business. trader might give up or go out of the trade for some 
reason without attempting to realise or transfer goodwill, and the 
result of that might be the capture of Bomo cuBiom fchorctofore 
attached to him by one or more of his competilorB whocontinued 
to trade, That would not, I tlnnk, be a case of ‘Huccefision’ within 
the meaning of Buie 11. On the other hand and in the second 
place— i think the word ‘succesBion* does cover any case of the 
transfer by one tradca* to another of the right to that benefit which 
ariscH from connection and reputation. The question whether 
there is in any particular case a ‘succesBion’ or not is a qucBtion 
of fact.” Those observations of the learned Lord PreHident might 
be Hufllcient to enable one to say that in the present case in all the 
circumstances there really was a Buccesfoion. However, I will base 
my judffment upon the view not that tliere was a Buccession but 
that there was throughout a firm which wont on continuoUBly year 
after year carrying on tiic buBinoKB of buying and selling jute and 
that whenever an agreement was entered into between Mr. Gre- 
gory and a “ financier ” there was merely a change in the coin- 
poBition and constitution of that firm within ihe contemplation of 
sub-section (i) of section 26 of the Indian income Tax Act, 1922. 

I would, therefore, say that the view taken by the'"Commis* 
sioner of Income Tax, J^engal, as set out in paragraph B of the 
case, at any rate so far as it relates to eub-Hoction (1) of Section 
26 is correct. 

pAKOKiaDOE, J. — The question of law referred to the High 
Court by tlie OommiBBioner of income Tax, Bengal, under sec* 66 
(2) of the Indian Income Tax Act, 1922, conceruB the asseBsment 
for the tax year 1932-33 of a partnership firm known as G. I. M. 
Gregory & Co., consisting of one Mr. Gregory and a Mar wan firm 
known as Messrs. Champaial Kothari and carrying on business 
under a deed of partnership dated July 2, 1931. 

Paragraph 3 of the CoinmiBsioner^s statement gives ihe 
history of the firm of G.l.M. Gregory & Co. There is no need for 
me to set the paragraph 3 out inasmuch as it forms part of the 
judgment delivered by my Lord the Chief Justice. 

The relevant provisions of the deed of July 9, 1930, are the 
following : 
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The partners are to work a jute business at (A) Baira (Dis- 
trict Dacca), (B) Purbadhalla (District Mymenaingh) for the jute 
season 1930-31 in the name of G.I.M. Gregory & Co. The work- 
ing capital is to be supplied by Messrs. Jaidayal Kasera & Co. 
who are to receive interest thereon at the rate of 9% per annum. 
Gregory is to be paid a monthly salary of Es. 460, during the 
12 months of the jute business. The nett profits at the end of the 
jute season 1930-31 are to be shared ‘‘ in the above two agencies ** 
in the proportion of 8 annas to Gregory and 8 annas to Messrs. 
Jaidayal Kasera & Co. Although the duration of the partnership is 
not precisely defined it is clear that the intention was that it was 
to continue from July 1, 1930, to June SOj 1931. I mention this 
because the actual business of buying and selling jute is seasonal 
— starting in July of one year and ending in February of the follow • 
ing year. A submission based on this fact was advanced at a late 
stage of the case to the effect that the partnership terminated in 
February. In view of the provision as to twelve months’ salary 
this appears to be an impossible contention. 

The arrangements made by Gregory for finance during the jute 
season 1931-1932 are embodied in the deed of partnership of July 
2, 1931. 

By this deed it is provided that Gregory and Messrs. Champa, 
lal Kothari will work as partners a loose jute business at Baira 
(District Dacca) for the jute season 1931-32. Messrs, Champalai 
Kothari are to supply the working capital and to receive interest 
thereon at 9%. 

Clause 4 provides for Gregory’s remuneration. 

Clause 11 provides : 

** Some of the old staff of employees both up-country and in 
Calcutta selected by Mr. G. I. M. Gregory and Messrs. Champalai 
Kothari, that have worked for many years for Mr. G. I. M. Gre- 
gory’s firm (with the exception of the cashier and Durwans) will 
be employed.” 

By clause 13 : 

Sales and shipments will be made in the name of Messrs. 
G. I. M. Gregory & Co. under the mark of the G.I.M. Gregory & 
Co. and complete control of the assortment will be in the hands of 
Mr, G.I.M. Gregory and his representatives at the agency.” 

Finally the profits for the jute season 1931-32 are to be 
divided in the proportion of 8 annas to Gregory and 8 annas to 
Messrs. Champalai Kothari. 

A! third deed of partnership dated July 28, 1931, is annexed to 
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the c:iBC. The {(tirtieB to it are (.Tregory and Hovachand Kohanlal 
(appareutiy another marwari firm). The deed provKlea that the 
partners shall work together a loose jute business at Kendua Kali- 
bari for the jute season lyBl-lOS'i. The terms of the deed need 
not be set out in detail. Although they differ in some reapectfl 
from the fenns of the deeds of July 9, 19B0, and July 2, 1931, the 
general scheme is the sanu' -that is to say (iregory is to work the 
business under the H a me of (i.I.M, (iregory A Co. the finance be- 
ing found by Hovachand Hohanlal. ft should be luided that Kendua 
Kalibari is in the district of Mymensingh, 

It will be convenient to refer to(.i. L M. tiregory & do. as 
constituted under the ilecd of July 9, 19;H) as the " the old firm,’’ 
and to G. 1. M. Gregory & do. as constituted under the deed of 
July ‘2, 1931, as “ the now firni.” 

The assessmout on the now firm for the year 1932-33 was 
made under Bee. 23 (3) of the Act. In the aHsesHmenl form the 
name of the aRsessee is given as “ G.I.M. Gregory & Go., i‘2 Olive 
Street, Calcutta ” ami the names of the partners as “ G.I.M, Gre- 
gory” and ” Champalal Kothari.” 

It would appear from tlio form that the asHessees had made a 
return of income, which represented Gregory’s ostimato of the 
prolits of the old firm for the juto season 1930-31. 

Throughout, assessment of the new firm for the tax year 
1932-83 was made on the basis that it was liabh; to be assesHerl on 
the profits made by the old firm in the previous tax year 1931-1932, 
i.e., profits of the jute soasou 1930-1931. 

According to the income tax aulhoritiics this liability arises 
by reason of the provisions of See. 2(3 (2) of the Indian Income 
Tax Act. That sub-section roads as follows : 

“ Where, at the time of making an asHossment under section 
23, it 18 found that the person carrying on any business, profession 
or vocation has been succeeded in such capacity by another per- 
son, the assessment sliall be made on suoli person succeeding, as 
if he had been carrying on the bnaincss, profession or vocation 
throughout the previous year, and as if he had received the whole 
of the profits for that year.” 

The income tax authorities take the view that the new firm 
have succeeded to the busiuess of the old firm. 

T'here is an alternative submission that the new firm and the 
members thereof are assessable under Sec. 26 (1) there having 
been a change in the constitution of the firm within the meaning 
of that Bub-seotioB. 
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The findings of fact, the point of law for our decision, and 
the Commissioner's opinion thereon, are to be found in paragraphs 

7 and 8. They are as follows : 

7, In this case it is clear that the trade name, the trade 
mark, and the benefit arising from the connection and reputation 
of Mr, Grregory, have passed from the previous firm to the firm 
as now assessed though no tangible assets or liabilities have so 
passed, and the question which I would state arising out of this 
matter may be formulated as follows: — 

* Whether in these circumstances there has been a succession 
within the meaning of Section 26 (2) of the Indian Income Tax 
Act or in the alternative whether Section 26 (1) applies or on a 
true construction of the law applicable to the facts of this case it 
should be held that a change has occurred in the constitution 
of a firm ? ’ 

8, In my respectful view, in order to constitute succession 
it is not necessary that any tangible assets should pass from the 
preceding to the succeeding firm and that in this case where the 
trade name, trade mark, goodwill, and reputation of Mr^ Gregory 
as a buyer oi raw jute, have all been taken over by the new firm^ 
there is a succession in law within the meaning of the section. 
In the alternative I would argue that Section 26 (1) is applicable 
and that on the facts as found a change has occurred m the 
constitution of a firm. In other words, the firm carrying on 
business for a number of years has been G. I. M. Gregory & Go. 
in which Grregory is the active partner and all that has happened 
18 that the constitution of the firm has changed from year to year 
or after a number of years. That Gregory is a real partner and 
not a mere employee remunerated by a share of the profits is 
clear from the terms of the various partnership agreements as 
also from the fact that his share in this business is never less than 

8 annas in the rupee. 

The following points are taken by the assessees : 

Eirst, they emphasize the fact that no tangible assets passed 
from the old firm to the new. This appears to me to be a matter 
of very little importance. The business of G. I. M. Gregory & Go* 
was to buy jute and sell it at a profit in the same jute season. If 
at the end of one jute season there was stock to carry over to the 
next, that would only mean that the business had not been carried 
on according to plan, something untoward having happened, like 
overpurchasing, or default on the part of a buyer. 

Next it IS urged that there is no document transferring the 
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goodwill, the jute mai-kH or the firm aaino of (K 1. M. (Gregory & 
Co. from the old firiu to the new, and it in B.iid, no doubt with 
accuracy that in all the reported oases where it hue been held that 
there has been a succession there has been some dtjcuments of 
transfer. In my judgment it is not necesRary to determine to 
whom the* goodwill, the markH and the firm mime legally belong. 
The important thing is Unit Liu; new firm did in fact use them in 
their businesR, and oaoli one is a factor to be taken into account 
in deciding wdiethor that businesR was one, in reapect of which 
the now firm should be regarded as tlio successor of the old. I do 
not think that much attention need bo paid to the couHideralious 
that have weighed with 1‘lnglihli Courts, based upon the provisions 
of Knglish Tax Laws, whereby an average of the profits of three 
preceding years is taken to be the measure of the profits of the 
year of tax. I say this because the scheme of the Indian Income 
Tux Ace is different. The tax in India is paid in arrears on the 
profits of the previous year : not in advance on the profits of 
the year of assossmont conventionally estimated on the basis of 
the profits of the proviovs year, see hi the matter af Behari Lai 
Mullick. In other words, the successor to a business, profession 
or vocation, is under a statutory liability, imposed by Section 26 
(2) in respect of the profits earned in the previous year by the 
person he succeeds. 

An argument which to my mind is of considerably greater 
substance is based on the fact that, wliereas under the deed of 
July 9, 1930, the jute business of the old firm was at llaira and 
Purbadhalla, the jute businesR of the new firm was umier the deed 
of July 2, 1931 at Haira only. 

1 may say I do not think that the way that the Oommissionor 
has dealt with this point is particularly happy. Ho Bays ; “Tlie busi- 
ness is nob that of buying jute at a particular centre, or amanber 
of particular centres in tlie mofussil, but the business is that of 
buying jute wherever it can be bouglit to advantage in the 
mofussil and selling that jute in Calcutta." 

It seems inaccurate to say that the business was that of buy- 
ing jute wherever it could be bought to advantage in the mofussil, 
when the deed specifically provides that the business shall be car- 
ried on, in one case at Baira and Purbadhalla, and in the other 
case at Baira. 

At the same time the fact that the business was to be carried 
on in the first two places during the year 1930-1931, and in the 
second place only during the year 1931-1932, does not in my opi- 
nion of itself make the business carried on during the second 
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season a different business from that carried on in the first sea- 
son. 

We have been referred to The Commusioner of Income 
Tax^ Burma v. N. N. Firm (L L. E. 11 Eangoon SOI), 

In that case a Hindu joint family had partitioned the joint 
family property by mutual consent, four of the members buying 
out the share of the fifth in a rice mill, which formed part of the 
family assets. These four thereafter worked the rice mill and carri- 
ed on a money lending business under the same name and style 
and in the same premises, as a similar business formerly carried 
on by the joint family. The fifth member also carried on a money- 
lending business employing therein the assets he had obtained as 
a result of the partition. It was held that the family business had 
been split, and at most the four members could only be considered 
as succeeding to a part of it. In consequence they had not suc- 
ceeded to the business within the meaning of Sec. 26 (2). In the 
case before us however, there is nothing to indicate splitting. It 
is in my opinion impossible to connect the business carried in 
partnership with Messrs. Sovachand Sohanlal at Kenduakalibari 
in 1931-32 with the Purbadhalla branch of the old firm. 

With regard to the Kenduakalibari business the Commission- 
er observes: “The agreement subsisted only for a very short 
time (the Income Tax OJBcer says for 10 days and the assessee f or 
one month) and when it ceased Gregory drew merely a royalty 
or commission from this business on the strength of the fact that 
jute handled bore his business mark.’’ 

Nevertheless looking only at the facts set out in the Commis- 
sioner's statement, I should hesitate to hold that they by them- 
selves constituted “ succession ” within the meaning of Sec. 
26 (2), and, if, there were no other materials available it 
might be necessary for us to refer the case back to him under 
Sec. 66 (4). 

Counsel for the assessees argues that he we are not entitled to 
look beyond the Commissioner’s specific findings of fact, and that, 
if they are not sufficient to justify his opinion, we must either 
refer the case back or decide in favour of the assessees. In my 
opinion this is an unnecessarily narrow interpretation of our 
powers under Sec. 66 (6), The point of law to be decided is not a 
hypothetical point, but a specific point raised by the facts of the 
particular case. The documents and proceedings annexed to the 
statement of the case are annexed for our consideration, and we 
are entitled to look at them. To shut our eyes to them because 
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there ia no specific reference to them in flu> body of the Rtateinenfc, 
appeiu’R to me to be a trifle pedantic. 

After all, the question of succession is at the bottom a question 
of fact, though the (luestion, whethei a particniar set of facts 
amounts to succession within the moiining of the sub-section, is a 
question of law. 

It ultimately depends on the identity of the business carried 
on by the assessees with the business to which they are said to have 
succeeded. In n»y judgment the atlinissions and conduct of the 
assessees with regard to the business are of the greatest assistance 
in arriving at a decision on this point. The more one looks at the 
documents, the more diffionlt it becomes to avoid the conclusion 
that llui asReaseeR never conceived that the business of the new 
firm was not identical with the business of the old firm, until it 
was pointed out to them that, if they could smicesafully maintain 
that there was no euccession, they would not be liable to be assessed 
in respect of the profits of the old firm in the jute, season 1930-81, 
As I have pointed out the assessees returned the income of the old 
firm as their assessable income. The Income Tax Officer’s order 
shows that Mr. Gregory as representing the assessees stated that 
there had been a change in the firm, Messrs. Champalal Kolhari 
having become a partner in place of Messrs. Jaidayal Kasora. 

When called upon to produce the books of the old firm Mr. 
Gregory did not dispute their relevance, but pleaded his inability 
to do so, as the books were with Messrs. .Taidayal Kasera & Go* 
This was on September 27, 1932. 

Before the Assistant Commissioner on December 29, 1932, 
the only points taken were the refusal of the Income tax Officer 
to register the assesBoes, and the quantum of the assessment. 

On January ]9, 1933, the assessees field a petition before the 
Commissioner asking that the mistake may be rectified “ by regis- 
tering your petitioners ’ firm.” 

The language of paragraph 2 of fhe petition is significant : 

” That your petitioners had hithertofore been always assessed 
as a registered firm under the Income Tax Act constituting Mr. 
Gregory and Messrs. Jaydayal Kasera & Co. as partners both hold- 
ing equal shares in the profits as well as losses arising out of the 
business. The said partnership was dissolved on 30th June 1931 
and succeeded over by a new firm running under the same style 
Messrs. G. I. M. Gregory & Co. which constituted Mr. G. I. M. 
Gregory and Messrs. Champalal Kothari as two partners with the 
privileges to enjoy equal shares in the profits and suffer the loBses in 
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the same proportion. The fresh partnership instrument was 
drawn up actually on 2nd July 1931.” 

The petition goes no to explain that owing to a misunder- 
standing Mr. Gregory had incorrectly informed the Income Tax 
Officer on September 27, 1932, that there was no deed of partner- 
ship in respect of the new firm, whareas in fact such* deed had 
been executed on July 2, 1931. 

It is not until June 1933 that the assessees, after taking 
expert advice, contended that there had been no succession. 

Now I attach no importance to the use of the word “ succeed- 
ing ” in the petition of January 19, 1933 ; but taking the conduct 
and language of the assessees as a whole, it is to my mind perfectly 
clear that it never entered in the minds of the assessees that the 
business of the new firm was not indentical with the business of 
the old firm. In my opinion the assessees treated it as the same 
business, and it was in fact the same business. In these circum- 
stances I hold that the opinion of the Commissioner is correct and 
that the assessees succeeded to the business of the firm of G. I. M. 
Gregory & Co., as constituted under the deed of July 9, 1930, 
within the meaning of Sec. 26 (2) of the Indian Income Tax Act. 

I am of opinion that sub-sec. (2) is applicable rather than 
sub-sec. (1) because I am inclined to the view that sub-sec. (l)has 
only application when a change occurs in the constitution of a 
firm or a firm is newly constituted during the currency of a part- 
nership and that the sub-section has no application where, as in 
this case the new or suceeding firm comes into existence after the 
term of the former partnership has come to an end owing to 
effluxion of time. This however is in the circumstances a ques- 
tion of only academic interest because in the result I agree with 
the opinion of Mr. Justice Costello, namely, that the assessees are 
properly assessable in respect of the profits of the firm of G. I. M. 
Gregory & Co. constituted under the deed of July 9, 1930, for the 
jute season 1930-31. 

By the Court — The answer to the first part of the question 
under Section 26 (2) is ‘ yes ’. As regards the second part we 
must take the judgments as delivered. 

Each side will pay its own costs. 


Eeference answered. 
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[In the Lahobb High Coubt.] 

Bai Sahih CHIRANJI LAL & SONS 

V. 

COMMISSIONEE OF INCOME TAX, PUNJAB. 

Addison, J,, and Dih Mohammad, J, 

November 16, 1936. 

Fibm — Application fob Ebnbwal op Beoistbatioh— Non- 
Disolostjbb op Death op Pabtneb — Bbptjsal op Bboistbaxion 
— Assistant Gommissionbk’s Powee on Appeal to Dibeot 
EE aisTBATioN— D iscbetion — Intebfbbbnce bv High Ootjbt — 
Income Tax Act (XI op 1922), S. 26-A — Income Tax Bulks, 
B, 2 (o) 

The provision contained in clause {c) of Rule 2 of the Rules 
made by the Board of Inland Revenue under Section 59 of the 
Income Tax Act that an application for registration of an instru- 
ment of partnership may he made with the permission of the 
Assistant Commissioner hearing an appeal under Section, SO, 
before the assessment is confirmed, reduced, enhanced or annulled, 
does not empower the Assistant Commissioner to order the registra- 
tion of the firm himself, hut only authorises him to permit the 
presentation of the application to the Income Tax Officer and thus 
to condone the delay. Further, the matter is entirely discretion- 
ary with the Assistant Commissioner and he cannot be compelled 
under any provision of the Income Tax Act or the Rules made there- 
under to grant the prayer made to him for registration. On general 
principles however, the High Court is competent to determine 
whether the jurisdiction wh%ch is thus vested in the Assistant Com- 
missioner under clause (g) of Rule 2 has been perversely refused. 

Whether an application for renewal of registration of a firm 
was made after the death of one of the partners but it was stated 
in the application that the consMution of the firm remained the 
same as in the previous year and the application was conse- 
quently rejected : Held, that as there was a recital in the applica- 
tion which was not in accordance with facts, l the application was 
rightly rejected^ 

A. M. Banjeb & Sons’ Case (1936J (8 LT. 0. 107) 
followed. 
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Kif^pa Ram Bajajy for the Petitioners* 

/. N. Aggarwal, for the Commissioner. 

Obdbk. 

The Commissioner of Income tax was required to state the 
case and refer the following question to this Court : * 

‘‘ Whether the Assistant Commissioner was right in refusing 
to register the firm ? 

The facts bearing upon the question of law involved in this 
case are these. A firm composed of Bai Sahib Chiranji Lai and 
his four sons had been registered under an instrument of partner- 
ship dated the 17th March, 1930, and had been assessed as such 
until 1933«34. On the 21st May, 1934, notice was served upon 
the firm to furnish the usual return. On the 17th July, 1934, 
Bai Sahib Ghiranji Lai died. The return was furnished on the 
10th August accompanied by an application for renewal of regis- 
tration, to which an undated letter was annexed, saying, tliat the 
constitution of the firm remained the same as it was declared 
during the previous year. This statement of fact was evidently 
wrong on the day on which it was made inasmuch as the con- 
stitution of the firm had changed on account of Ghiranji LaPs death. 
On the 6th September, 1934, notice under Section 23, Sub-section 
(2), was served on the assessee. On the 14th Septembci*, the 
assessee appeared and after recording the necessaiy eviclcnce an 
assessmeift order was made. At the same time the application for 
registration was refused* From this order the aesessee pi'eferred 
an appeal to the Assistant Commissioner and in addition renewed 
his prayer for registiaiion of the firm. The Assistant Commis- 
sioner, however, rejected the application for registiation and 
confirmed the assessment. 

Counsel for the assessee has relied on rule 2 of the rules 
made by the Board of Inland Eevenue under Section 59 of the 
Income Tax Act, 1922, the material portion of which is repro- 
duced below : — 

“ Any film constituted under an instrument of partnership 
specifying the individual shares of the partners may, .... 
register with the Income Tax Officer the particulars contained m 
the said instrument on application in this behalf made by tie 
partners or by any of them. 

I- 7 
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Such application shall be made — 

(а) * * * * 

( б ) * • • * 

(c) With the permission of the Assistant Comniissioner 
hearing an appeal under Section 30 before the asBessuient is con- 
firmed, redhced, enhanced or annulled.” 

In our opinion, this rule does not help the assessee. In the 
first place as we read the rule, the Assistant Commissioner was not 
himself competent to order the registration of the firm. The only 
power that he could exercise, under the rule was to permit the 
presentation of the application to the Income Tax Officer and thus 
to condone the delay so to say. Further, the matter was entirely 
discretionary with him and he could not be conipelled under any 
provisions of the Act or the rules made thereunder to grant the 
prayer made to him by the assessee. The question before ns, 
therefore, is narrowed down to this, whether the exercise of his 
discretion by the Assistant Commissioner is subject to the control 
of this Court, and, if so, to what extent. Counsel for the assessee 
has not referred us to any provision of the income tax law which 
controls the Assistant Commissioner in the exercise of his discre- 
tion under this rule. On general principles, however, we are dis- 
posed to think that we are competent to determine whether the 
jurisdiction which vested in the Assistant Commissioner had been 
perversely refused. From this point of view, we have examined 
the order made by the Assistant Commissioner and have come to 
the conclusion that the reasons recorded by him for not granting 
the assessee’s prayer that he could, if he so chose, grant, are not 
only not unsound but are cogent and convincing. In the case of 
Messrs. A. M. Baujee d Sons (8 I. T. C. 107) decided by a Special 
Bench of the Eangoon High Court, the learned Judges upheld the 
refusal of the Income Tax Officer on the ground that a recital in 
the application was not in accordance with facts. That case is, 
in our view, practically on all fours with the present case. 

We accordingly answer the question referred tons in the 
affirmative. Costs of this reference will be paid by the assessee. 

Reference answered accordingly. 
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The judgment in the case of A* M. Banjee d Sons which ia 
referred to in the case just reported is reported below : — 

[In the Banooon High Coubt.] 

A. M. BANJEE & SONS 

COMMISSIONEE OF INCOME TAX, BUEMA. 

SiE Abthue Page, C. J,, Mxa Bu and Bagtjlby, JJ. 

December 10, 1934. 

PiBM — Application fob Kegistbation — Omission to dis- 
close Death op a Pabtneb — Eefusal op Eegistbation — 
Indian Income Tax Act (XI of 1922), Section 26 A. 

Where one of jive partners died in Aprils 1933^ and an appli- 
cation was made for registration of the firm in July, 1988^ in 
which the original 5 partners were stated to be partners and the 
Income Tax Officer refused registration \ Held, that the registra<^ 
tion was rightly refused. 

Foucar, for the Assessees. 

Eggar^ for the Crown. 


Judgment. 

Pag*e, C. J. — The question propounded is “ whether in the 
circumstances of this case the Income Tax Officer’s refusal to re- 
gister the deed of partnership was in accordance with the law/’ 

It appears that under a deed of partnership of the 23rd March, 
1932, the partnership was treated as having commenced from the 
1st of January, 1932, it being a term of the agreement that the 
partnership should be carried on for five years from the date. 
The original partners in the firm were specified in the agreement 
as being Ahmed Mamoojee Banjee, Ismail Ahmed Banjee, Ebrahim 
Ahmed Banjee, Dawood Ahmed Banjee, Yusoof Ahmed Banjee. 

The assessment under consideration is for the year 1933-34, 
the accounting period being from the Ist January, 1932 to the Slst 
December, 1932. There is no doubt that during the accounting 
period the partners in the firm were those set out in clause 4 of 
the deed of partnership. However, m April, 1933, Ahmed Mamoo- 
jee the father of the other four partners whose names are set out 
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in the deed, died, and during the year of assesament or at any rale 
up till the 16th of July, 1933, the conditions prescribed under 
Clause LL of the partnership deed had not been fulfilled. On the 
15th of July, 1933 an application was made under Section 20.A of 
the Income-tax Act for the registration of the firm. In the appli- 
cation it ift stated that “a certified copy of the instrument of 
partnership under which the firm is constituted specifying the 
individual shares of the partners together with a copy is enclosed. 
The prescribed particulars are given on the reverse.” On the 
reverse the names of the partners are those specified in the original 
deed of partnership, Ahmed Mamoojee Banjee is stated therein 
to be one of the partners, although he had died three months 
before. In those circumstances the Income Tux Officer refused 
to register the instrument of partnership. His decision has been 
affirmed by the Assistant Commissioner. This is a case in which 
a mistake has taken place in making the application for registra- 
tion, and in the circumstances I would answer the question pro- 
pounded in the affirmative. 

W e make no order as to costs. 

MyaBy, J., and Bagulby, J., agreed with the Chief Justice. 
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[In the Madeas High Court.] 

M. KANNAPPA NAIOKEE & CO. 

V. 

COMMISSIONEE OP INCOME TAX, MADEAS. 

Sib H. 0. 0. BEASiiET, C. J., Mockett, and 
Lakshmana Bao, J. 

December 18, 1936. 

Succession to Business — What Constitutes Succession — 
Business Must Be Same Not Mebely Similae — New Bibm 
Gabeying on Similae Business Apteb Tebmination op Old 
Bu siNESS — A ssessment as S uccessob — Legality — Fiem — 
Pabtneeship Between Fiem and Individuals — Shaee of Mem- 
bees OF Fiem Not Specified — Registeation — Pebmissi- 
BiLiTT — I ndian Income Tax Act (XI op 1922), Sections 
26 (2), 26-A. 

There can he ‘ succession to a business ’ within the meaning 
oj Sec. 26 (2) of the Indian Income Tax Act, only where the same 
business is carried on by a different person, and section 26 (2) is 
not therefore applicable to a case where a business terminates 
and a different though similar business is earned on by another 
person or a newly constituted firm. 

The manager of a Hindu family, one M, K. N,, had been for 
many years supplying coolies to the Madras Port Trust under 
contracts entered into from time to time and after his death his 
sons co 7 iiinued to supply coolies, under the name M, K, N, d So7is, 
Two other per S071S B. and G. as partners were also similarly sup^ 
plying coolies to certain other godowns of the Port Trust. The 
contracts given to these f\>rms expired on August 31, 1988, and the 
Port Trust having decided to call for tenders for a contract for S 
years, M.K.N. d Sons afid B. and G. agreed to mahe a joint tender 
and to share the profits and loss in certain proportions. Their 
tender was accepted and they formed themselves into a new firm 
and supplied coolies from September 1, 1933. No assets or liabi- 
lities of M. K, N. d Sons or B, and G, passed to the new firm hut 
business was carried on under the name M.K,N. d Co,, and in the 
premises of M.K.N, d Sons until other premises were secured and 
most of the old emplogees were taken over. The question being whe^ 
ther M.K.N, d Oo., were liable to he assessed for the assessment year 
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198i-85 under Sec. 26 (2) as successors m Imsifl€s^^' to M.E.N. d 
Sons and B. and G . : 

Held, that the business of M* K* N, d Som mid of the firm 
of B, and G, had cofne to an end on August 81, J988, thehusmess 
Garried on by M, K. N. d Co., was not the safm business but a 
different me though similar in nature and IL N, <C Co*, could 
not therefore be assessed under Sec. 26 (2) as successors in husi^ 
ness to M. E. N. d Sons and B. and O. in respect of profits which 
had accrued up to August 31, 1933. 

A partnership cannot he registered as a firm under Sec. 26^A 
of the Indian Income Tax Act where the instrument of partner- 
ship does not specify on the face of it the individual shares of the 
partners. Therefore, where a partnership consists of a firm and 
some individuals and the deed of partnership, while mentioning 
the proportion in which the profits and loss are to be shared 
between the firm and the other partners respectively , does not 
specify the shares of the partners of the firm which is a member 
of the partnership, the partnership cannot be registered as a firm 
under Sec. 26-A. The fact that the smaller partnership is also 
a registered firm and in the deed constituting that partnership 
the shares of its partners are specified is immaterial. 

Bell v. National Pkovincial Bank of ENOiiAND Ltd- 
[19041 (6 Tax Gas. 1 ; 1904, 1 K. B. 149 ; 73 L J.K.li. 142) and 

Best & Co* v. Commissionbb of Income Tax, Ma diias [1932] 
(LL.R* 55 M. 832; 138 LC. 485; A. 1. E. 1932 M. 434 ; 6 
I* T, 0. 271) distinguished. 

Refet ence made by the CommisBiouer of Income Tax, 
Madras, under Sec. 66 (3) of the Indian Income Tax Act (XI of 
1922) (0* P. No. 17 of 1936). 

G. Bamahrishna Iyer and T. Munuswami Beddi, for the 
assessees. 

M. Fatanjali Sastri, for the Cominiiasioner. 

The facts appear in the following statement of case made 
by the Commissioner of Income Tax : — 

STATEMENT OF CASE. 

“ In accordance with the High Court’s order quoted above I 
have the honour to refer the following case for the decision of the 
Hon’ble the Judges of the High Court under Section 66 (3) of the 
Indian Income Tax Act, 1922, hereinafter ref erred to as the Act,” 

2. The petitioners are a firm constituted under an instrument 
of partnership dated December 21, 1934. The partners of the firm 
are; (1) M. K. Naicker and Sons^a firm consisting of four part- 
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ners constituted under an instrument of partnership dated Novem- 
ber 1, 1934, and hereinafter referred to as the partner firm, (2) 
M. Eaju Naicber and (3) E. Govindaraiulu Naicber« They carry 
on business as suppliers of labour within the jurisdiction of the 
Income Tax Officer, Madras I Circle^ 

3. Prior to September 1, 1933, the three partners of the 
petitioner firm were supplying labour to the Madras Port Trust 
under 2 separate contracts, one by partner No. 1 and the other by 
partners Nos. (2) and (3) as a firm. Partner No. 1 then represent- 
ed a Hindu undivided family of which M. K. Naicber was the 
manager and was carrying on the business of supplying labour 
and also another business (carting contract) under the trade name 
** M. K. Naicber & Sons.’* Partners Nos. 2 and 3 were carrying on 
the business of supplying labour as a firm. They had no other 
business. The family represented by M. K. Naicber and the firm 
consisting of partners Nos. 2 and 3 were assessed separately till 
1933-34 (previous year, calendar year 1932). The contracts for 
the supply of labour which the partners had with the Madras 
Port Trust expired on 31st August 1933 and thereafter the Port 
Trust decided to call for tenders for the supply of labour for a 
period of five years from September, 1933. The 3 partners of the 
petitioner firm tendered jointly for the contract in pursuance of 
an agreement entered into by them. A translation of the written 
agreement dated July 3, 1933, is filed, marbed Exhibit A. They 
succeeded in getting the contract and accordingly continued the 
same business (supplying labour) which they had been doing in- 
dividually till then. The firm executed a joint agreement dated 
Sth September 1933 with the Port Trust specifying the terms and 
conditions of the contract. An extract of the preamble and para- 
graph 28 of the agreement is filed, marbed Exhibit B, Most of 
the employees of the business prior to September 1933 were 
taben over by the firm and the business was carried on in the pre- 
mises of the partner firm (subsequently changed to separate pre- 
mises) and under the vilasam “ M. K. riaicber & Company.*’ 

4. M. K. Naicber died on October 4, 1934, and thereafter the 
joint family which consisted of his four sons became divided. 
These divided members constituted themselves into a firm under 
the old family trade name, viz., M.K. Naicber & Sons and executed 
the deed of partnership dated 1st November 1934 mentioned in para- 
graph 2 (1) above. This firm and Eaju Naicber and Govindarajulu 
Naicber, the two other partners who had jointly taben up the con- 
tract with the Port Trust, then entered into fresh partnership 
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evidenced by a deed dated 2lRfc December i9H4 in respect of the 
contract with the Port Trust for supplying labour. The other 
business which M. G. Naicker 5^ BoiiH was carrying on, vun^ 
carting agency etc., ia still contiiiiu'd separately by the firm 
M, K, Naicker & Sons. Prom let Hoptembcr 1933 the partners 
have not ffeen carrying on labour anpply businenB individually* 

5* Pot the assesBrnont. of the year 1034-35 M, M* Naicker & 
Sons, partner No. i, filcfi a return showing the income of the 
labour supply business carried on by them during the period let 
January 1933 toBJst August 1933, tlie date on wdiich their in- 
dependent contract with the Port Trust expired and their income 
under other heads of the year of account (calendar year 1933)* They 
contended that the labour supply busmesH carried on by tluun had 
been discontinued on Slst August 1933 and therefore claimed the 
relief provided by Section 25 (3) of the Act, Himilarly partners 2 
and 3 made returns for the tax year 193t-36 the year of account 
being the calendar year 1933 showing tlie iruiorne of the period 
Ist January 1933 to 31st August 1933 (the date of the expiry of 
their independent contract witli the Madras Port Trust). They 
also contended that their business of supplying labour was dis- 
continued on 31st August 1933 when their c{>atract with the Port 
Trust expired and that therefore they were entithul to tho relief 
provided by Section 25 (3) of the Act. The Inconuj Tax Officer 
held that there was no discontinuance of the hasiness within the 
meaning of Section 25 (3) of the Act but that there, was a succession 
within the meaning of Section 26 of tho Act and accordingly held 
that the petitioner firm was liable to be taxed in respect of the 
profits earned by its partners, inz,, M. K. Naick(*.r, & Hons, Kaju 
Naicker and Govmdarajulu Naicker. He ;i,ccordingly re<iuired the 
petitioner firm to make a return of its income for the tax year 
1934-35. The firm filed a return declaring a loss amounting to 
Rs. 6,475-13 7. Since the petitioner firm’s contract with the 
Port Trust commenced only in September 1933, they wanted 
‘‘ September to August ” to be treated as their “ previous year ” 
for the purpose of the assessment. The Income Tax Officer 
allowed this and in accordance with his decision regarding 
succession' mentioned above, he held that for the tax year 1934-36 
the petitioner firm was liable to be assessed on the profits of its 
predecessors for the period 1st January 1933 to 31st August 1933- 
After examining the accounts of the partners of the petitioner 
firm the Income Tax Officer determined the profits of this period 
to be Es. 23^064, There is no dispute now as regards the amount. 
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6e The petitioners applied to the Income-tax Officer for the 
registration of their firm “ M. K, Naicker and Go/^ under Section 
26-A of the Act, in the form prescribed by Eule 3 of the Indian 
Income-tax Eules, 1922, and filed a copy of the instrument of 
partnership dated 21st December 1934 under which the firm had 
been constituted. An extract of the preamble and paragraph 5 
of the instrument of partnership is filed, marked Exhibit C. In 
the application for registration, the shares of the partners of the 
firm M. K. Naicker & Sons were separately shown. This was in 
accordance with the partnership under which that firm had been 
constituted. But in the deed constituting the petitioner firm the 
share of the four partners of the partner firm was given jointly. 
Since the partnership deed under which the petitioner firm had 
been constituted did not specify the individual shares of the 
partners the Income-tax Officer refused to register the firm. An 
extract of his order is filed, marked Exhibit D. 

7. The petitioners appealed to tho^Assistant Commissioner 
but without success. An extract of his order is filed, marked 
Exhibit E. 

8. The petitioners then filed an application under Section 66 
(2) of the Act and required my predecessor to refer to the High 
Court three questions alleged to be questions of law. I declined 
to do so on the ground that no questions of law arose for decision. 
A copy of my order is filed, marked Exhibit F, 

9. The petitioners then moved the High Court under Section 
66 (3) of the Act and m its order dated 13th March 1986 the High 
Court has directed me to state a case and refer the following two 
questions : 

(a) Whether on the facts of this case the assessee firm did 
succeed to the business of the individual partners within the 
meaning of Section 26 (2) of the Indian Income-tax Act? 

(b) Whether a firm constituted under a registered deed of 
partnership of which one member is a firm is not entitled to be 
registered as a firm for the purpose of income tax merely because 
while specifying the individual share of the profits and losses the 
instrument does not specify the shares inter se of the partner firm ? 

Question (a). The facts found are : — 

{a) The individual partners were separately carrying on the 
business of supplying labour to the Madras Port Trust until Slst 
August 1933. {h) When the Port Trust invited tenders for the 
supply of labour from Ist September 1933, the partners of the firm 
tendered jointly and secured the contract. (c)From 1st Septem- 
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ber 1938 the partners continued to carry on tlio saiiie hnsineRR 
(supply of labour to the Port Trust) jointly in accordance with 
the agreement dated 6th September 1933. (d) Most of the 

employees of the old business and tho goodwill of the indi-vidual 
partners as suppliers of labour are now used for the joint business 
of the 3 partners in thesamo line. From Ist September 1933 the 
individual partners have not been carrying on the Imsiuess of 
supplying labour aeparatidy either to the Port Trust or to any 
other person. 

I am of the opinion that tlie facts mentioned above establish 
that the business now carried on by the asKcssee lirm is identical 
with the business carried on by the partners individually and that 
it is in continuation of tho individual business of the partners. The 
effect of the joint contract of the partners with the I’ort Tnist is 
that their separate business became .amalgamated into one 
business. Prior to 1st September 1933 the business of supplying 
labour to the Port Trust consisted of two units, one owned by 
partner No. I and the other by partners Nos. ‘2 and 3. After Isl 
September 1933, both the units are owned by the throe partners 
jointly, no one having any exclusive ownership of any one unit. 
There is thus a transfer of ownership of the separate busmesses 
from the partners concerned to the firm. This, in my opinion, 
amounts to “ succession ” within the meaning of Section 26 (2) 
of the Act ; Best d Goly. Commissioner of Income-tax, Madras. 
The question should be answered in the affirmative. 

Question (6). The provisions regarding the registration, of 
firms under the Act are contained in Section 2G-A and Pules 2-6 
of the Indian Income-tax Buies, 1922. Section 26-A and 
paragraph 2 of the' form of application prescribed by Buie 3 
require that the individual shares of the partners should be 
specified in the instrument of partnership which is presented for 
registration. In this case the partners of the petitioner firm are 
six in number, four df whom constitute a separate firm governed 
by a separate instrument of partnership. The share of the partner 
is 7 annas in the rupee. The shares inter se of the partners of the 
partner firm have to be ascertained from another instrument 
which was not presented along with the application for registra- 
tion. The section clearly lays down that the share of each indi- 
vidual partner should be specified in the deed of partnership. 
Since this has not been done in this particular case, registration 
was rightly refused. The question should be answered in the 
negative. 
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JUDGMENT, 

The questions propounded are : 

(a) Whether on the facts of this case the assessee firm did 
succeed to the business of the individual partners within the 
meaning of Section 26 (2) of the Indian Income Tax Hot ? and 
“ (b) whether a firm constituted under a registered deed of partner- 
ship of which one member is a firm is not entitled to be registered 
as a firm for the purpose of income tax merely because w^hile 
specifying the individual share of the profits and losses the instru- 
ment does not specify the shares inter se of the partner firm.’^ 

Prior to the Slst August 1933 a firm called M, K. Naicker 
and Sons was supplying labour to the Madras Port Trust under a 
contract which expired on the Slst August 1933 and M. Eaju 
Naicker and E. Govindarajalu Naicker in partnership had a similar 
cotract with the Madras Port Trust which also expired on the 
same date. The labour under the contract was supplied by the 
former partnership, M. K. Naicker & Sons, to two godowns belong- 
ing to the Madras Port Trust and by the latter partners to two 
other godowns also belonging to the Madras Port Trust. Until 
1933-34 the family represented by M. K. Naicker & Sons which was 
an undivided family and the firm consisting of M. Eaju Naicker and 
E. Govindarajulu Naicker were separately assessed. The managing 
member of the former firm had for many years been supplying 
labour to Jihe Madras Port Trust under similar contracts. When 
the before mentioned contracts were about to expire, the Port Trust 
contrary to their previous practice decided to call for tenders for 
the supply of labour for a period of five years from September 1933, 
the previous practice having been to grant contracts without call- 
ing for tenders. M, K. Naicker &; Sons and the other partnership 
decided to tender jointly for this contract in pursuance of an in- 
formal agreement entered into between them on July 3rd, 1933, in 
which it was agreed that if the tender should be accepted by the 
Port Trust, 50 per cent, of the profits and loss would be allotted to 
M. K. Naicker & Sons, 26 per cent, to Eaju Naicker and 25 per cent. 
£0 Govindarajulu Naicker and that on acceptance of the tender a 
detailed partnership agreement would be executed and registered. 
These persons succeeded in getting the contract and accordingly 
jointly supplied the labour to the four godowns of the Madras Port 
Trust which they had previously done individually and on the 21st 
December 1934 executed a deed of partnership in respect of a firm 
styled M. K. Naicker & Co., the present petitioner M. K. Naicker 
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6 Sons, consisiiing of four partners, being called the partners of 
the first part and Eaju Naicker and Govindarajulu Naicker partners 
of the second and third part respectively, and their shares in the 
profits and losses were specified as follows ; M. K. Naicker & Sons 

7 annas in the rupee, Eaju Naicker 6 annaa in the rupee and 
Govindara^ulu Naicker 4 annas in the rupee. Under tliat docu- 
ment the partners who are described as three in number agreed 
to carry on the labour supply to the Madras Port Trust in pursu- 
ance of an agreement made to M. K. Naicker & Co., with the 
letter dated 5th September 1933. Subsequently M. K. Naicker 
& Co., applied to the Income Tax Officer for the registration of the 
firm under Section 26-A of the Act filing the instrument of part- 
nership already referred to, dated the 21st December 1934. The 
application was refused on the ground that the instrument of 
partnership did not specify the shares of the partners in the part- 
nership. This point will be dealt with when we come to consider 
question (b) and as regards question (a) some further facts must be 
stated and they are that for the assessment of the year 1984-36 
M. K. Naicker & Sons filed a return showing the income of the 
labour supply business carried on by them during the period 1st 
January 1933 to 31st August 1933, the date on which their inde- 
pendent contract with the Port Trust expired, contending that the 
labour supply business carried on by them has been discontinued 
on 3l8t August 1933 and therefore claiming the relief provided 
by Section 25 (3) of the Act. Eaju Naicker and Govindarajulu 
Naicker made a similar return and claim. The Income Tax Offi- 
cer held that there was no discontinuance of the business within 
the meaning of Section 26 (3) of the Act but that there was a 
“ succession ” within the meaning Section 26 (2) of the Act and 
held that the firm of M. K. Naicker & Co., (the assessees here) was 
liable to be taxed in respect of the profits earned by M. K. Naicker 
& Sons and the partnership of Eajn Naicker and Govindarajulu 
Naicker. He accordingly required M. K. Naicker & Co., to make 
a return of its income for the tax year 1934-36. The firm filed a 
return declaring a loss amounting to Es. 6,475-13-7. Since the 
assessee firm’s contract with the Port Trust commenced only in 
September 1933 they required “ September to August ” to be 
treated as that “ previous year ” for the purposes of the assessment- 
This claim was allowed but the Income Tax Officer held that for 
the year 1934-36, M. K. Naicker & Go., was liable to be assessed 
on the profits of M. K. Naicker & Sons and the partnership of 
Eaju Naicker and Govindarajulu Naicker for the period January 
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1933 to Slst August 1933 and he determined the profits of this 
period to be Rs. 23,064. 

The facts have been found by the Income Tax Commissioner 
as follows : * (a) The individual partners were separately carrying 
on the business of supplying labour to the Madras Port Trust until 
31st August J933: (b) When the Port Trust invited fenders for 
the supply of labour from 1st September 1933, the partners of the 
firm tendered jointly and secured the contract : (c) Prom 1st Sep- 
tember 1933 the partners continued to carry on the same business 
(supply of labour to the Port Trust jointly in accordance with the 
agreement dated 5th September 1933 ; (d) Most of the employees 
of the old business and the goodwill of the individual partners as 
suppliers of labour are now used for the joint business of the three 
partners in the same line. From 1st September 1933 the indivi- 
dual partners have not been carrying on the business of supplying 
labour separately either to the Port Trust or to any other person.' 
The Commissioner is of the opinion that the facts before stated by 
him establish that the business carried on by M. K. Naicker & Co. 
is identical with the business carried on by M. K. Naicker & Sons 
and Raju Naicker and Grovindarajulu Naicker individually, that it 
is in continuation of the individual businesses of the partners, that 
the effect of the joint contract of the partners with the Port Trust 
is that their separate businesses became amalgamated into one 
business, that prior to let September 1933 the business of supply- 
ing labour to the Port Trust consisted of two units, one owned by 
M. K. Naicker & Sons and the other by Raju Naicker and Govinda- 
rajulu Naicker, that after 1st September both these units are own- 
ed by M. K. Naicker & Co., no one having any exclusive owner- 
ship of any one unit, that there is thus a transfer of ownership of 
the separate businesses from the partners concerned to the firm 
and that this amounts to “ succession ” within the meaning of 
Section 26 (2) of the Act ; and in support of this opinion he relies 
upon Messrs. Best d Co. y. Commissioner of Income Tax, Madras. 

Taking question (a) first, the relevant section is Section 23 
(2) of the Act which reads as follows : — 

“ Where at the time of making an assessment under Sec. 23 
ic 13 found thit the person carrying on any business, profession 
or vocation has been succeeded in such capacity by another per- 
son, the assessment shall be made on such person succeeding, as 
if he had been carrying on the business, profession or vocation 
throughout the previous year, and as if he had received the 
whole of the profits for that year 
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The L-equifiites of Uiat sub-8octiou, thei-efore are that there 
must bo a l>uaiao 3 S m existeueo prior to the date of an assess- 
meat being made and that on the date of the making of the assess- 
ment it must be carried on by a different person to the person 
who carried it on prior to the dale of the assessment, that is to 
say, the business must be the same but the person carrying it on 
must be different. For the Commissioner of iiiconu! Tax, Bell v. 
Ncetioual Proviuciul Banh of England Ltd., [5 T. C. J] was relied 
upon. The question there was whether the respondent Tank 
which acquired by purchase the business of the County of 
Stafford Bank succeeded to tlie business of the latter Bank with- 
in the meaning of Buie 4 of the 1st and ‘2nd Cases of Schedule D 
Section 100 of the Income Tax Act of 184‘2 the material part of 
of which is similar to the sub-section in question hero. On page 10 
the Master of the liolls says ; 

“It seems to mo that the words of Buie 4 are plain, and that 
if the National Provincial Tank had not existed, but some new 
company had been formed to take over for the first time the 
business of the Stafford Bank, there would have been a case 
directly falling in terms within the words of the 4th Jiule : ‘ If 
any person shall have succeeded to any trade, manufacture, 
adventure or concern ’. In the case I put of a new company form- 
ed for the first time and acquiring the Stafford Bank, that would 
clearly be a case of a person succeeding to a concern. What 
difference does it make that that person who succeeds to the con- 
cern should himself already have an existing business? Does lie 
the less succeed to the new business because ho iiad iho old onoV 
It seems to me certainly not. He had the old one before. He 
has the old one still and the new one in addition and to that new 
one, it seems to me, he has succeeded 

It was accordingly held that there had been a succession w'ithin 
the meaning of the 4th Eule. There was a definite existing 
business, namely, the respondent Bank. There was also a definite 
and distinct business, the Stafford Bank. The former Bank 
became the owners by purchase of the latter. Therefore, the. 
business of the latter was at the date of the assessment being 
carried on by a different body, namely, the respondent Bank and 
as the Master of the Eolis put it, it had clearly succeeded to that 
business. The present case, in our opinion, is distinguishable from 
Bellv. National Provincial Bank of England Ltd., for the follow- 
ing reason, namely, that at the time of the purchase of the 
Stafford Bank it was an existing business which could and pro- 
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bably would have been continued under the same ownership for 
years. Here, the facts are entirely different and for this purpose 
the nature of the businesses which were gomgjon prior to the 
date of the assessment in question here must be examined. Those 
businesses were to supply cooly labour to certain godowns belong- 
ing to the Madras Port Trust and were being conductedcinder con- 
tracts of specified durations. There is nothing to show that on 
the termination of any contracts the next contract was bound to 
go to either of the firms carrying on their business which it is 
important to note existed solely for the purposes of those contracts 
because it is not suggested that either of the partnerships carried 
on any other businesses in connection with the supply of labour 
except that M, K. Naicker & Sons had a small contract business. 
In our view, these businesses must be held to have terminated on 
the dates of the expiry of each contract, that is to say, the busi- 
ness of M. K. Naicker &: Sons terminated on the 31st August 1933 
and that of Raju Naicker and Grovindarajulu Naicker on the same 
date. Reference was made by the Commissioner of Income-tax 
to the goodwill of these firms but we were unable to get from 
Mr. Patanjali Sastri any helpful reply in answer to questions put 
by us as to what could possibly be the goodwill attaching to such 
businesses. Unlike the case of the Stafford Bank, there was 
nothing which either of these partnerships could sell to any one 
for example in August 1933, or to take an earlier date, July when 
these two entities informally agreed to make a joint tender for the 
contract in question. They had no contract lasting beyond Slst 
August 1933 to sell, even supposing the Madras Port Trust would 
permit them to do so. It is conceded also that M. K. Naicker & 
Co. did not take over any of the assets or liabilities of the busi- 
nesses carried on by M. K. Naicker & Sons and Eaju Naickqr and 
Govindarajulu Naicker, whereas in Bell v. National Provincial 
Ban'k of England the latter took over the Stafford Bank’s existing 
business and its clients and also its premises. The Income-tax 
Officer's mam reason for the assessment is that these persons had 
for several years possessed the monopoly of supplying labour to 
the Port Trust and finding that their monopoly was about to come 
to an end owing to the adoption by the Port Trust of the policy of 
inviting tenders and in order to secure continuity for their business 
they entered into a partnership and put in their tender for the 
contract and as they were successful they found themselves in a 
position to continue the business without a break. It is quite 
correct that they continued to supply labour to the godowns of 



60 


INOOMK lAX BEPOBTS 


[VOL. V 


the Madras Port Trust as before and that what they did after 
31st Auj?ust 1933 was the business of the same nature as before. 
TSut in our view what the section requires is tliat it should be the 
same business and not business of the same nature and wo think 
that this is the mistake which has been made by the Oorumiseioner 
of Ineome*tax when he finds that “ the partners continued to carry 
on the same business (supply of labour to the Port Trust).” 
This is not a case like Messrs. Best ci Co. v. Covwiissioner of In- 
come-tax, Madras. There Best & Co., were carrying on a 
number of businesses in their own name and as proprietors of 
concerns under different names. Amongst the latter was the 
Eagle Bolling Mills. This business they sold fo a now company 
floated for acquiring it as going concern and it was held that the 
new company had succeeded Best & Co., wtthin the meaning 
of Section 20 (2) of the Act. That was a plain case of an existing 
company being purchased by another as in Bell v, National Pro- 
vincial Bank of England Ltd. In our view, the two businesses 
of M. K. Naioker & Sons and Eaju Naicker and Govindarajulu 
Naicker came to an end on the Slat August 1933 and thereafter 
a new partnership (M. E. Naicker & Sons) was started to carry 
on a business of a similar nature. There was therefore no 
“ succession ” to a business as is required by Section 26 (2) of the 
Act. 

There remains question (b) to be considered. The procedure 
relating to registration of firms is laid down in Section 26-A of 
the Act which is as follows : — 

“ (1) Application may be made to the Income-tax Officer 
on behalf of any firm, constituted under an instrument of partner- 
ship specifying the individual shares of the partners, for registra- 
tion for the purposes of this Act and of any other enactment for 
the time being in force relating to income-tax or super-tax. 

(2) The application shall be made by such person or persons, 
and at such times and shall contain such particulars and shall be 
m such form, and be verified in such manner, as may be prescrib- 
ed ; and it shall be dealt with by the Income-tax Officer in such 
manner as may be prescribed.” 

It is the former sub-section that is in question here. The 
application was refused on the ground that the individual shares 
of the partner were not specified in the instrument of partnership. 
The instrument of partnership as has already been stated treats 
the partnership of M. E. Naicker & Sons which was made up of 
four partners as one of the three partners in the firm of M. E, 
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Naicker & Co., and to this partnership a 7 annas share in the 
rupee in the profits and losses is given. The contention of In- 
come-tax authorities is that as M. K. Naicker & Sons consists 
of four partners, the shares of each of them should have been 
set out in the partnership deed (Ex. C). The shares of the part-" 
ners in M. K. Naicker & Sons were each Ee. 0-1-9 totalling 
7 annas and as that partnership had previously been registered, 
a reference to the instrument relating to it, a copy of which was 
filed with the Income tax authorities, would show this. Not only 
would the Income tax authorities be aware of the shares of the 
partners — and it is conceded that they did know — but the appli- 
cation for registration itself set out the individual shares of the 
partners of M. K. Naicker & Sons. Notwithstanding this know- 
ledge, the Income tax Officer — and his action has been upheld by 
the Commissioner — presumably took the view that he was rigidly 
bound by the words of the section and that as in the instrument 
of partnership these individual shares were not given, registra- 
tion must be refused. The object in requiring this informa- 
tion is in order that the Income tax authorities may determine 
what the profit received by each of the partners from the part- 
nership profits is and in order to prevent the profits from being 
distributed to the partners otherwise than in accordance with the 
shares of the partners as shown in the instrument of partnership 
registered under the Act and to prevent any partner returning 
his income below its real amount. We think that this is a hard 
case in vjew of the fact that Income tax authorities were really 
aware of the shares of the partners; but the words of the sub- 
section do not seem to us to permit of any elasticity of construc- 
tion. Section 28 (2) also points to the same conclusion. The 
individual shares of the partners must be specified in the instru- 
ment of partnership. They were not. That being so, the In- 
come tax Officer could refuse registration on that ground. The 
answer to this question, therefore must be in the negative. 

As regards costs, as the main contention has been upon ques- 
tion (a) and the assessees have succeeded, in our opinion they are 
entitled to the costs which we fix at Es. 250. The Es. 100 de- 
posited by the assessees is ordered to be refunded to them. 
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[In the Lahose High Cottbt.] 

8ARDAB KIEPAIi SINGH and others 

V. 

COMMISSIONEB OF INCOME TAX, PUNJAB. 

m 

Sib Jambs Addison and Din Mohammad, JJ. 

November 26, 1936. 

Eeeeeenoe — Question of Law — Question whetiieb thebe 
IS Evidence to Suppobt a Finding of Fact — Indian Income 
Tax Act (XI op 1922), Sec. 66 (2). 

Whatever conclusions are arrived at hy the income tax autho- 
rities, they must have some material to support them and in case 
it is contended that there is no material for those conclusions, the 
question resolves itself into one of law. 

Application under Section 66 (3) of the Indian Income Tax 
Act to direct the Commissioner of Income Tax, Punjab, to state 
the case and refer certain questions of law to the High Court, in 
the matter of the assessment of Sardar Kirpal Singh and others 
for the year 1934-36. Civil Mis. Application No. 336 of 1936. 

Mehr Chand Mahajan, for the assessees. 

Jagannath Aggarwal andS. M. Sikri, for the Commissioner. 

Obdeb. 

The assessees in this case required the Commissioner of In- 
come Tax under Sub-section (2) of Section 66 of the Income Tax 
Act to refer to the High Court several questions of law arising 
out of the appellate order of the Assistant Commissioner of In- 
come Tax in the matter of their assessment for the year 1934-36. 
Thereupon, the Commissioner drew up a statement of the case 
and referred the following three questions to this Court. 

(1) Was there no material upon which the Assistant Com- 
missioner could uphold the finding that Sardar Kirpal Singh and 
his three brothers constituted a Hindu undivided family ? 

(2) Was there no material upon which the Assistant Com- 
missioner could uphold the finding that each of the sources of 
income comprised in the assessment belonged to the said family? 

(3) Was assessment upon the said family not validly based 
upon notices addressed to Sardar Kirpal Singh without specifica- 
tion of status ? 
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Not being satisfied with the statement of the case made by 
the Commissioner and the questions referred to us, the assesseee 
moved this Court under Section 66 (3) praying that the Commis- 
sioner be called upon to refer certain other questions of law also 
that arose m their assessment. 

The facts bearing upon the questions of law involved in this 
case may shortly be stated. Jawanda Mai and his four sons were 
assessed as a Hindu undivided family up to 1927. In the mean- 
time, they had opened a branch of their business in London. On 
the 15th March 1927, they formed themselves into a company. 
Out of the four sons of Jawanda Mai, Balwant Singh was for 
the time being excluded ; the other three sons had a share each, 
Jawanda Mai had four and the three ladies of the family had a 
share each. This company was duly registered on the 10th June 
1927. Later, Balwant Singh, too, applied for a share and one share 
was allotted to him on the 24th June 1927. Soon after, Jawanda 
Mai died, leaving besides other property a sum of Es. 1,77,000 
odd. On the 15th January 1928, the sons of Jawanda Mai divided 
this cash among themselves in the following manner : — 

Each son was allotted 400 shares of Bs. 100 each, thus dis- 
posing of Es. 1,00,000. The balance which amounted to Es. 17,000 
odd was deposited with the company in the name of Mussammat 
Dhan Devi, the widow of Jawanda Mai, at a fixed rate of interest. 

After 1928, the Income tax authorities treated the four bro- 
thers as individuals apart from their company. On the let Eeb- 
ruary 19S0, the brothers opened a branch of their business at 
Colombo. No change in their status took place up to 1934. In 
the 1934-35 assessment, however, the question was taken up for 
the first time, whether they could claim to be assessed as individ- 
uals and not as members of a Hindu undivided family, and de- 
cided against them. The Income Tax authorities have not only 
assessed them as Hindu undivided family but also treated the 
sum deposited in the name of their mother, Mussammat Dhan 
Devi, as a part of the joint family property and to the profits made 
by the company within British India, they have added Es. 10,000 
as profits received from Colombo and London. 

The additional questions proposed by the assessees relate to 
the inclusion of their mother’s deposit in the so-called joint 
family property and the addition of Es. 10,000 to the income of 
the said family on account of their profits on Colombo and Lon- 
don business. The only other point raised by the assessees is as 
to the form of question No. 3 referred to above. 
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After hearing counsel on both sides, we are satisfied that the 
questions proposed by the assessees do arise in this matter and 
that the question No. 3 formulated by the Commissioner also re- 
quires alteration on the lines proposed by them. Whatever con- 
clusions are arrived at by the Income tax authorities, they must 
have somS material to support them, and in case it is contended 
that there is no material for those conclusions, the question does 
resolve itself into one of law. We accordingly formulate the fol- 
lowing two questions in addition to the three questions referred 
to us by the Commissioner ■ 

(4) Whether there is no material for the finding that the 
deposit held by Mussammat Dhan Devi in the Pioneer Sports, 
Limited, was not her separate property ? 

(5) Whether the Income Tax Officer was legally justified in 
raising a presumption that any income was received in India 
from Colombo or London ? 

Desides we alter question No. 3 in the following manner 

(3) Whether the notices which issued to the four brothers 
were sufficient notice to the Hindu undivided family, if any, 
having regard to Sections 2 (9), 3 and 63 (2) ? 

The alteration has been necessitated on account of the argu- 
ment advanced by the assessees’ counsel that a notice served on 
an individual is not a valid notice to a family. 

We accordingly require the Commissioner to refer to this 
Court the two additional questions of law also as formulated 
above and the third question in its altered form and to draw up 
a statement of the case in relation thereto and refer it with his 
own opinion thereon to this Court. There will be no orders as 
to the costs of this petition. 


Petition allowed. 
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[In the Lahore High Coubt.] 

GANHA BAM BALMOKAND 

V. 

COMMISSIONER OF INCOME-TAX, PUNJAB, 

N. W. F. P., AND DELHI 

AND 

KISHEN CHAND BHOLA NATH 

COMMISSIONER OF INCOME-TAX, PUNJAB, 

N. W. F. P., AND DELHI. 

Sib James Addison and Din Mohammad, JJ. 

November 26, 1936. 

Account Books — Books Rejected as Uneeliabbe — Assess- 
MBNT Under Sec. 23 (3) — Assessment must be Based on Evi- 
dence NOT Conjectures — Raising Amount op Sales and Apply- 
ing Flat Rate — Legality-Question of Law— Indian Income 
Tax Act (XI op 1922), Secs. 13 and 23 (3). 

Where an Income Tax Officer rejects the account books of an 
assesses as unreliable he has power to make an assessment under 
the proviso to Section 18 of the Income Tax Act in such manner as 
he may determine and he may make his own estimate of the income 
in such a ease, but if after rejecting the assessee’s accounts the In- 
come Tax Officer proceeds to make an assessment not under Sec- 
tion 13 but under Section 28 (3), his estimate must be based on 
evidence and not on conjectures. 

Where the income tax authorities after rejecting the account 
books of an assesses increased the sales from Bs. 3,14,4S6 to Bs. 
8,50,000 and applied a flat rate of 7 per cent, on the sales and the 
assesses contended that these estimates were based on conjectures 
and not on evidence, the High Court directed the Commissioner to 
state the case and refer the question ‘whether there was no material 
for the finding of the income tax authorities, arrived at under Sec. 
28 of the Act, that the sales should be raised from the figure shown 
in the books to Bs. 8,50,000 and that the correct flat rate for the 
calculation of profit was 7 per cent, on the sales.’ 

Though where the principle of assessment at aflat rate is not 
contested its amount would be for the income tax authorities to 
determine as a question of fact, this rule does not apply where the 
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method oj assesmient at a Jlat rate is itself objected to by the 
assesssee. 

Pkeoze Shah v. Oommissioneb of Income Tax, Punjab 
[1933] (1933 LTil. 219; 60 LA. 326 ; 14 Lab. 682; 144 LC. 686; 
AJ.E. 1933 P.C. 198) distinguished. 

Application under Section 66 (3) of the Indian Income Tax 
Act, 1922, to require the Commissioner of Income Tax, Punjab, to 
state the cases and refer certain questions to the High Court. 

[Oi*vil Miscellaneous Nos. 273 and 384 of 1936. J 

Kirparam Bajaj^ for the Assessees. 

Jaganfiath Aggarwal and M*. Sikri^ for the Commissioner. 

Obdee. 

0, M. P. No. 373 of 1933. 

The firm Q-anga Earn Baltnokand has applied to this Court 
under the provision of Section 66 (8) of the Income Tax Act for a 
mandamus to issue on the Commissioner of Income Tax, requir- 
ing him to state the case of the assessee for the year 1933-34 and 
to refer it for the orders of this Court. 

The assessee has a head office and four factories.^ Bh'om 1928- 
29 to 1932-33, the trading accounts of the assessee were accepted 
and they disclosed the following flat rates of profit, namely : 


1928- 29 8. 6 per cent. 

1929- 30 8. 9 per cent. 

1930- 31 5. 7 per cent. 

1931- 32 4. 66 per cent. 

1932- 33 6. 8 per cent. 


In the 1933-34 assessment, which is in dispute, the rate dis- 
closed was 3 per cent, and the books were scrutinised, the reason 
given for this being that the rate per cent, of profit was out of all 
proportion to the average rates of profits made by other persons 
in the same trade. 

The Income Tax Officer then found that the trading account 
was not supported by a stock book but was based on the inventory 
system, under which the quantity and valuation of opening and 
closing stocks could easily be manipulated, directly afi’ecting the 
net profits, and that in such an account a portion of the sales 
could be kept out of the books without leaving any chance for 
their detection and that m this way profit could be very easily 
concealed. During the investigation the assessee alleged that the 
balance-sheets were prepared every year on pieces of paper which 
were destroyed, no copy being retained and that though he had 
four factories for the manufacture of soap, he kept no accounts 
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showing their individnal activities, that no record was maintained 
of the raw material supplied to each factory or of the manu- 
factured goods received therefrom, It was further alleged that 
all purchases and sales were made by the head office and that 
each factory drew raw material without any record and the head 
office sent a man with each purchaser to the factory, •the goods 
being delivered without any record at the factory. These allega- 
tions were not believed and they are certainly unusual. 

The Income-tax Officer, therefore, on the facts before him 
rejected the evidence of the books, holding them to be false and 
cooked and not representing in fact a true and complete version 
of both sides of the transaction as they actually occurred in the 
course of business. He, therefore, increased the sales shown in 
the books from Es. 3, 14:, 456 to Es. 3,60,000 which he estimated 
would account for the concealed transactions. He further applied 
a flat rate on these sales of 7 per cent, to arrive at the profit. 

The assessee objected to the Commissioner that this was not 
a proper method for assessment under Section 23 (3) of the Act 
and asked that the case be referred to this Court. The Commis- 
sioner refused this application and the assessee has come here 
with a request that he be required to state the case. 

The Commissioner has made it quite clear that the proviso 
to Section 13 was not applied in this case. 

This proviso runs as follows : — 

“Provided that, if no method of accounting has been 
regularly employed or if the method employed is such that, in the 
opinion of the Income-tax Officer, the income, profits and gains 
cannot properly be deduced therefrom, then the computations 
shall be made upon such basis and in such manner as the Income 
tax Officer may determine”, 

** Possibly it may be the case that on the facts found by the 
Income-tax Authorities the second part of this proviso may apply 
but that matter does not appear to arise in this case as the Com- 
missioner has unequivocally stated that it has not been applied 
and that the decision was a decision under Section 23 (3) of the 
Act on the merits. According to Section 23 (1) if the Income- 
tax Officer is satisfied that a return made under Section 22 is 
correct and complete, he shall assess the total income of the 
assessee and shall determine the sum payable by him on the basis 
of such return. According to Section 23 (2) if the Income-tax 
Officer has reason to believe that a return is incorrect or in- 
complete he shall serve on the person who made it a notice 
requiring him eithe;t' to attend at the Income-tax Officer's office 
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or to produce or to cause to be there produced any evidence on 
which such person may rely m support of the return. Then 
comes Section 23 (3) to the effect that on the day specified in the 
notice or later the Income-tax Officer, after hearing such evidence 
as such person may produce and such other evidence as the 
Income-tiMC Officer may reijaire, shall by an order in writing, 
assess the total income of the assessee, and determine the sum 
payable by him on the basis of such assessment. We are not 
here concerned with Section 23 (4). 

It was contended before us that, this being an assessment 
under Section 28 (3), the Income-tax authorities had to come to a 
decision on evidence and that this was not done in the present 
case. It was assumed for the purpose of the argument that the 
books were properly rejected though they had been accepted for 
the five preceding years. It was argued, however, that there was 
no evidence, on which the Income-tax authorities could raise the 
amount shown in the books from Rs. 3,14,466 to Rs. 3,60,000 or 
on which they could apply a flat rate of 7 per cent, on the sales to 
arrive at the profit. It was contended that the addition to the 
sale and the flat rate applied were merely estimates or con- 
jectures of the Income-tax authorities, not based on any evidence 
before them. If, of course, the books had been rejected under the 
second part of the proviso to Section 13, the Income-tax Officer 
had power to assess in such manner as he could determine, and 
this would certainly allow an estimate to be made ; but this is 
not the case of the Income-tax authorities, the Ooinmissioner 
clearly stating that it was a case of action under Section 23 (3), 
that is, a decision on the merits. 

We were referred to the Privy Council case Ferosse Shah v. 
Commissioner of Income-tax, Punjab. There the first question was 
whether a sum of Rs. 90,618 being credit sales for which cash was 
said not to have been received during the account year should have 
been included in the assessment for the year in question or in the 
next year and it was held that there was evidence for the finding 
of the Income-tax authorities that the objected item was excluded 
from the accounts out of ordinary coarse and for reasons not to 
be justified. In these circumstances it followed that the decision of 
the Income-tax authorities was final. The second question before 
their Lordships in that case was whether a flat rate in the absence 
of profit and loss account was justified and it was held that, where 
the principle of assessment at a flat rate in the absence of profit 
and loss account was not contested, its amount would be for the 
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Income-tax Officer to determine as a qnestion of fact. This is 
undoubtedly a correct exposition of the law, but in the present 
case the assesses appears to have-objected to the method of assess- 
ment at a flat rate throughout the proceedings. His books have 
been rejected by the Income-tax authorities but it is contended 
that there is no evidence by which a flat rate can beheld estab- 
lished or in accordance with which the amount shown in the 
books could be raised to the figure estimated by the Income-tax 
Officer, It seems to us that this is therefore a case which should 
be referred to us and we require the Commissioner to state the 
case of the assessee for the assessment year 1933-34, and to refer 
the following question namely : — 

“Whether there was no material for the finding of the In- 
come-tax authorities, arrived at under Section 23 (3) of the Act, 
that the sales should be raised from the figure shown in the books 
to Es. 3,60,000 and that the correct flat rate for the calculation 
of profit was 7 per cent, on the sales 

There will be no costs of this petition. 

G.M.P. 384 of 1936 

Obdeb — The firm Kishen Chand Bhola Nath has applied for 
a mandamus to issue upon the Commissioner of Income-tax to 
state the case of the assessee firm for the year 1933-34, and to 
refer it to this Court for decision. 

This case is m essence the same as Civil Miscellaneous No. 
273 of 1936, decided today, except that in the present case the 
only question is as to the application of a flat rate of 7 per cent, 
on the ‘sales to estimate the profits. 3?or the reasons given in the 
case already mentioned we require the Commissioner to state the 
case of the assessee and to refer the following question to this 
Court, namely : — 

“Whether there was no material for the findings of the In- 
come-tax authorities, arrived at under Section 23 (3) of the Act, 
that the correct method of estimating the profits of the assessee 
was to apply a flat rate of 7 per cent, to the sales shown m the 
books. There will be no costs of this application,*’ 

A2)plications allowed* 


1—10 
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[In the MADiiAS Hioh Court.] 

OHENGALVAEOYA CHETTIAli 

V. 

COMMISSIONEE OE INCOME TAX, MADEAS. 

Sib H. Oo C, Beasley, C J., Mockbtt, J., & Lakshmaha Eao, J. 

December 4, 1936, 

Business Expenditxibe — Lease Gbanting EkoLuaiVB Pbi- 
viLEGB OF Excavating- Lime Shells— Pbo vision fob Payment 
OP Certain Sum in Several Instalments— Amounts so Paid, 
Whether Capital Expenditure or Business Expenditure — 
Eeoital op ‘ Annual Lease Amount,’ Effect of — Firm — 
Discontinuance Before Assessment of Tax — Liability op 
Partners to be Assessed Jointly and Severally on Pro- 
fits OF Firm — Tax Payable ”, Meaning op — Indian Income 
Tax Act (XI op 1922), Sec, 10 (2) (ix), Sec, 44, 

T}u assessee obtained from the Secretary of State for India 
the exclusive privilege of excavating lime shells within a certain 
area for three years under a lease deed which provided inter alia, 
that ^'the lessee shall pay the sum of JSs. 80,460 in twelve equal 
instalments payable in advance on the 21$t day of July and Octo^ 
her 1980, January, April, July and October 1931, January , April, 
July and October 1982, arid January and April 1938, the annual 
lease amount being Bs. 10,150 in consideration of th^yaforesaid 
exclusive privilege having been granted to him ” : 

Held, on a reference by the Commissioner of Income tax, that 
the sum of Es. 80,460 paid by the assessee to the Government of 
India under this instrument of lease was a capital expenditure, 
and that the statement in the deed that the annual lease amount 
was Bs. 10,150 did not alter its nature and make it revenue 
expenditure* 

Chengalvaboya Mudaliar V , Commissioner of Income 
Tax, Madras [1934] (1934 I.T.E, 395; 7 I.T,C. 323) applied. 

Section 44 of the Income Tax Act, which provides that where 
any business, prof ession or vocation carried on by a firm has been 
discontinued every person who was at the time of such discontinue 
ance a member of such firm shall be jointly and severally liable for 
the amount of the tax payable in respect of the income, profits and 
gains of the firm, is not confined in its application to cases where 
an assessm>ent had been made before the discontinuance of the firm. 
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The words ^Hax payable^^ in the said section mean tax which the 
firm or partnership would be liable to pay if it had not been dis- 
continued, tax either found to be due already or that will be found 
to be due in the future, 

Eeference made by the Commissioner of Income Tax, 
Madras, under Sec. 66 (2) of the Indian Income Tax Act of 1922. 
[0. P. No. 187 of 1936]. 

M, Subbaraya Iyer, for the Assessee. 

M, Patanjali Sastri, for the Commissioner. 

The facts are stated in the following statement of case made 
by the Commissioner of Income tax. 

STATEMENT OF CASE. 

I have the honour to refer the following case for the decision 
of the Hon’ble the Judges of the High Court under Section 66 
(2) of the Indian Income Tax Act (XI of 1922) hereinafter re- 
ferred to as the Act). 

2. The petitioners who constituted a firm were carrying on 
business in excavation and sale of chunam shells within the juris- 
diction of the Income tax Officer, Madras HI circle. They en- 
tered into separate leases, one with the G-overnment and the 
other with the Venkatagiri Samasthanam, by which they obtained 
the privilege of excavating chunam shells from certain lands 
belonging to the lessors. The leases were for a period of 3 years 
and expired in 1933, But the business continued till about May 
1934 when the last stock was disposed of. The partners did not 
however settle their accounts till about July 1935 and the firm 
became finally dissolved before the close of 1936. 

3. For the tax year 1934-36 (previous year, calendar year 
1983) the firm v/as originally assessed on a total income computed 
at Es. 21,749 on the 4th December 1934. The firm disputed the 
correctness of the method followed by the Income-tax Officer in 
computing its income and filed an appeal to the Assistant Com- 
missioner. But the Assistant Commissioner overruled the firm’s 
contentions and dismissed the appeal by his order dated 8th Feb- 
ruary 1936. The peLitioner firm did not raise any objections to 
the assessment as confirmed by the Assistant Commissioner, 

4. Subsequently on 27 th March 1936 the Income tax Officer 
found that in computing the income as above the amount paid by 
the petitioner firm to the lessors, vis:., Es. 30,450 to the Govern- 
ment and Es. 43,987 to the Venkatagiri Samasthanam had been 
wrongly allowed in view of the decision of the Madras High Court 
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in Ghengaharoya MudaliOtT o/ Income Tax {7 
LTM* 828). He accordingly started pteceeding nnder Hee* 34 
and served a notice on the petitioner fii-m on 29ih March 1936. 
The petitioner firm then made a reUirn showing a loss of oyer 
Bs. 30,000 and in regard to the proposal to make a aupplemental 
asseBsmenrt in respect of the lease* ninoimlB originally allowed as 
expenditure contended that the decision of the High Court men- 
tioned above had no application to this case. 

5. A copy of the insirnment of lease dated 2nd July 1930 
under which the sum of Bs. 30,460 was paid to th(‘ (lovernmont 
is filed marked Hxhibit A. By chume (ii) of this agreement the 
petitioner agreed with the Bevenuo Ihvimnnal Officer to have 
the exclnsive privilege of excavating chimsm she! is within the 
area specified in tlm agreement from lat July 1930 k) 30th June 
1933 both days inchiaive. OUuise (iii) of ihe agreement runs as 
follows 

‘*The lessee shall pay into the Hnh-fiVrasnry at Hnlnrpei or 
at any Government Treasury the Btuo of Bb. 30,460 (Bupees 
Thirty thousand four hundred and fifty) in twelve cicpial instal- 
ments payable in advance on ihe 21si day of July and October 
1930, January, April, July, and OctoBer J933, January, April, 
July and October 1932, and January and April 1933, the annual 
lease amount being Ba. 10,160 (Buper;^ Ten thousand and one 
hundred and fifty) in consideration of the aforesaid exclusive pri- 
vilege having been granted to him 

The, agreement contained other clauBCR which are not rele- 
vant for a consideration of the poinu at inHUc in this case. The 
payments in question, mz., Bs. 30,450 wore made on the dates 
specified in the agreement, 

After hearing the petitioner firm’B ndvocaic ihe Income tax 
Officer held that the sums paid to the Grovornmeni and the Ven- 
katagiri Samasthanam ought to be tr coated as capital expendi- 
ture. He therefore added Es. 74,437 the income originally 
assessed and made a supplemental aRBessmeni accordingly on 
23rd December 1935, The notice of dej^uiiul was served on one 
of the partners on the 10th January 

7. The petitioner firm appealed the Assistant Commis- 
sioner and contended among other things 

(3) that the amount paid to the lessors was a deductible item 
of expenditure and 

(2) that the petitioner firm 'issolved no assess- 
ment should have been made on that separate 
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assessments, if any, should have been made on the individual 
partners of the firm on their respective shares in the profits of 
the business. 

The Assistant Commissioner allowed Es. 43,987 paid to the 
Venbatagiri .Samasthanam and overruled the petitioner firm's 
objection in respect of the disallowance of Es. 35,450. He 
accordingly reduced the assessment to Es. 62jl99. On contention 
(2) above he held that the assessment had been correctly made. 
An extract from his order is filed marked Exhibit B. 

8. The petitioner firm now requires me to refer to the 
High Court 3 questions marked 1, 2 and 3 in the application for 
reference. I consider it unnecessary to refer question (3) in view 
of a prior decision of this court reported at 2 I.T.G. 104, Gommu^ 
sioner of Income-tax v. Krishna Chandra, I accordingly refer 
questions (1) and (2) which are as follows: — 

(1) Whether the sum of Es. 30,450 paid by the assessee to 
the Government under the instrument of lease dated 2nd July 
1930 is inadmissible as a revenue expenditure ; 

(2) Whether after dissolution of the partnership the Income-^ 
tax Officer had jurisdiction to assess the firm as a unit and whe- 
ther Section 44 of the Act gives jurisdiction fco the officer both to 
make a joint and single assessment or whether the individual 
partners alone are liable to be assessed in respect of their 
proportionate shares. 

Question (1). The facts of this case are similar to those in 
Chengalvaroya Mudaliar^s case, decided by this Court {supra)^ 
The amount payable to the Government was a lump sum of 
Es. 30,460 and what the petitioner firm obtained in return was the 
exclusive right to excavate ohunam shells within a specified area 
for a specified period. As in the case mentioned above the pay- 
ments in question were not made as an outlay in an already 
acquired business, in order to carry it on and to earn a profit out 
of this expense as an expense of carrying it on : but were made to 
acquire the business. The payments cannot be regarded as repre- 
senting the cost of the shells excavated as they were not based on 
the quantity of shells excavated and were not in any way depend- 
ent on any excavation being made at all. The fact that the 
agreement mentions Es. 10,160 as the “ annual lease amount ^ 
does not in my opinion distinguish this case from Chengalvaroya 
Mudaliar’s case mentioned above. The lease was for a period of 
3 years and the amount payable to Government was a lump sum 
for the whole period, though it was made payable in 12 ‘equal 
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instalments, as in OhengaWaroyii Mudnliar’s lease (Please see 

paragraph 3 of the agreement in that case Exhibit A — 7 I.T.C. 

323 at page 326). The facts of this case being substantially the 

same as those in the case mentioned above, the question should, 

in my opinion, be answered in the afiirinative. 

• 

Question 2. It is not disputed thit during the ^ previous 
year ^ in question the petitioner firm carried on a busineisB and 
made profits therefrom. Under Section 3 of the Act such profits 
are liable to be assessed in the name of the firm. The Income 
Tax Officer started proceedings in time by serving the necessary 
notice on the firm but before he could complete the assessment 
the firm was dissolved. The notice of demand was therefore 
served on one of the ex-partners. The question arises whether the 
assessment made under such circumstances is legal, it appears to 
me that Section 44 of the Act was intended to meet such a case, 
and that it imposes a liability on the partners of a defunct firm 
to submit to an assessment made in the name of the firm. It 
will be noted that this section forms i)art of Chapter V which is 
headed “ Liability in special cases.” The argument on behalf of 
the petitioners is that this section merely provides for recovery 
from the ex-partners of tax imposed on the firm before its 
dissolution. But if this were so the provision would naturally 
occur in Chapter VI (headed “ Eecovery of Tax and Penalties *’) 
and not in Chapter V ; and moreover this section regarded as 
mere machinery for collection is otiose for when an i^ssessment 
has been made on the firm the tax demanded is a debt due by the 
firm, and the partners after dissolution arc under the general 
law (Contract Act, tiection 249, now Bectiou 25 of the Indian 
Partnership Act) jointly and severally liable for all such debts. 
It appears to me therefore that this section like the other sections 
m the same chapter of the Act creates a liability to asBessiuent. 
The profits to be assessed, according to the section, are those of 
the firm, and the tax due on such assessment may be recovered 
from any or all of the ex-partners. 

Exhibit A. 

Agreement this second day of July 1930 between P. T. Chen- 
galvoraya Ohettiar (hereinafter called the lessee) of the one part 
and the Right Honourable The Secretary of State for India in 
Council (hereinafter called the Secretary of State) of the other 
part. 
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Whereas the lessee has agreed with the Reyenae Divisional 
OfScer acting for and on behalf of the Secretary of State to have 
exclusive privilege of excavating chunam shells within the 
following area in the Block No. VIII Western foreshore of 
Sriharikoto Islands, Neltere District from the Ist day of July 
1930 to the 30th day of June 1930 (both days inclusive) ; And 
whereas the Lessee has lodged with the Deputy Tahsildar Sulur- 
pet the sum of Es. 3,045 (Rupees Three thousand and forty five) 
as security for the due and faithful performance by the lessee of 
this his contract, now these presents witness that for carrying 
the said agreement into execution the Lessee on the one part for 
himself his heirs executors administrators representatives and 
assigns and the Revenue Divisional Ofiicer on the other part on 
behalf of the Secretary of State his successors and assigns do 
hereby mutually contract and agree as follows. 

3. The lessee shall pay into the Sub-Treasury at Sulurpet’ 
or at any Q-overnment Treasury the sum of Rs. 30,450 (Rupees 
Thirty thousand four hundred and fifty) in twelve equal instal- 
ments payable in advance on the 21st day of July and October 
1930, January, April, July and October 1931, January, April, 
July and October 1932 and January and April 1933, the annual 
lease amount being Es. 10,150 (Rupees Ten thousand and one 
hundred and fifty) in consideration of the aforesaid exclusive 
privilege having been granted to him. 

4. The Lessee shall pay interest at six per cent, per annum 
on any orkll sum or sums which may be due by him under this 
agreement and which he may fail to pay on the date or dates on 
which the same may respectively be or become due. 

5. In the event of the lessee failing to pay within fourteen 
days of the date or dates on which they may be or become due 
any sum or sums payable by him under this agreement the same 
may be recovered as an arrear of land revenue under Madras 
Act n of 1864 or other law for the time being in force for the 
recovery of arrears revenue. 

[The remaining portion of the document is not material for 
the purposes of this report — Ed,] 
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JUDGMENT. 

Two qBeBfcioiis have been referred to iis by the ComnuBsioner 
of IncotxieTaXj 

‘‘ (1) Whether the nutn of Bs. 30,4S0 paid by the assesBee to 
the Goverauient under the instrument of lease dated 2iid July 
1980 is madmissiblo as revenue expenditure; and (2) whether 
after dissolution of the partnership the Inconnvtax Officer had 
jurisdiction to assess the firm as a unit and whether Section 44 
of the Act gives jurisdiction to the officer both to make a joint and 
single assessment or whether the individual partners alone are 
liable to be assessed in respect of their proportionate sharesd’ 

With regard to question No. 1, the facts are quite sufficiently 
stated by the Commissioner of Income-tax in his letter of refer- 
ranee, but quite briefly they are that the aasessec by a deed dated 
the 2a(l July 1930 got the exclusive right to excavate shells lying 
under Government property for three years for a payment of Es- 
30,450 payable by certain instalments and described in the mstru- 
ment as regarde Ka, 10,160 (being one third of the amount 
stated) as “ the annual lease amount/’ This sum of its. 30,460 
was originally allowed to be deducted by tlie Income-tax Officer 
as being a payment out of revenue and not a capital expenditure. 
Subsequently, having regard to this High Court’s decision in 
(7. Chengalvaroya MudaUar v. The Commissioner of Income Tax^ 
MadraSf that allowance was cancelled and the sum was treated as 
a capital expenditiUre in the hands of the; asseBsee. Hence IhiB 
reference. In our view, the facts of this case are not distinguish- 
able from the facts in Chengalvaroya Mudaliar’s case. There it 
was held that having regard to the instrument, the expemditure 
was an initial expenditure without which 'the assessee could not 
even have begun winning the shells and U was therefore, a 
capital expenditure. We have had addressed to us a strenuous 
argument by Mr. Subbaroya Ayyar that there is a very material 
distinction between the words m the instrument m this case to 
those in Chengalvoraya Mudaliar’s case. He contends that as the 
words “ annual lease amount ” appear m the instrument in ques- 
tion here and do not appear in the instrument in Chengalvaroya 
Mudaliar’s case it renders the agreement m question a rental 
agreement and that full significance must be given to the words 
“ annual lease amount ” and they must be taken as showing that 
the payment to be made under the instrument was a payment by 
way of rent and therefore a revenue expenditure and not a capital 
expenditure as in Chengalvaroya Mudaliar’s case. We are unable 
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unable to see that those words make any material difference. The 
transaction in question is exactly the same as that in Chengalva- 
roya Mudaliar’s case and the use of the words* “ annual lease 
amount ” does not* in our opinion, alter its nature. The answer 
to the first question must be in the affirmative. 

With regard to the second question the assessment here was 
made by the Income Tax authorities under Section 44 of the Act 
which reads as follows : 

** Where any business, profession or vocation carried on by a 
firm has been discontinued, every person who was at the time of 
such discontinuance a member of such firm shall be jointly and 
severally liable for the amount of tax payable in respect of the 
income, profits and gains of the firm.’’ 

The object of that section is perfectly clear. It is to enable 
the tax on the profits of a firm which has been discontinued to be 
got by the Income-tax authorities and to prevent the avoidance of 
taxation by the discontinuance of the fiim. The words are, in 
our opinion, perfectly clear but Mr, Subbaroya Ayyar contends 
that unless an assessment upon the firm has already been made 
before its discontinuance, which is not the case here the partners 
of it cannot be assessed jointly after its discontinuance, because 
according to him^the words “ tax payable ” in the section mean 
“ payable as the result of an assessment already made upon the 
firm”. If this contention is correct it leads to a strange result. 
The object of the section being perfectly clear, viz., to get at the 
tax on the profits of the firm made before its discontinuance, and 
bearing in mind that that is its object, the result of the contention, 
if correct, would be that the tax recoverable would be less than 
that recoverable if the businesss had not been discontinued. In 
such a case the tax would have been upon the profits of the busi- 
ness but if a separate assessment is made upon the partners sepa- 
rately and not jointly after the discontinuance of the business it is 
conceded that the tax recoverable would be less, Wa are unable 
to see why the fact that an assessment has not been made upon 
the firm previous to its discontinuance should bring afbout such a 
result. It seems to us that “ tax payable ” means tax that is due 
to be paid”, “ tax which the firm or partnership would be liable 
to pay if it had not been discontinued ” ; tax either found to be 
due already or that will be found to be due m the futuie 
That being so, we are clearly of the opinion that the Income Tax 



78 


INOOMB TAX BKPOBTS 


[VoL. V 


authorities were correct in HiBsesBing the partners of the discon- 
tinued firm jointly and severally in respect of the profits earned 
by the firm before it was discontinued. Question No. 2 is answer- 
ed accordingly. The Income-tax Commissioner will get lis. 250 
costs. 

* Reference answered. 


[In the Madbas Hioh Ooubt,] 

RAJA OF BOBBILI 

OOMMiaSIONER OF INCOME TAX, MADKAK. 

8ib H. O. C. Bbasmy, C. J., Mookktt, J., and 
Lakshmana Rao, J. 

December 4, 1936. 

Impartible Estate — Holder op Estate, Whether Liable 
TO BE Assessed as Individual or as Representative op Hindu 
Undivided Family— Indian Income Tax Act (XI op 1922), 8.3. 

The income of an impartible estate belongs absolutely to the 
holder of the estate for the time being, and the holder of such an 
estate is, therefore, liable to be taxed in respect of the income of 
the estate as an individual and not as the representative of a 
Hindu undivided f amily . 

Oases referred to ; 

Baijnath’s Case [1921] (I.L.R. 43 All. 228; 48 I.A. 196; 
60 1.0. 634 ; 19 A.L.J. 317 ; 23 Bom. L.K. G54 ; 26 O.W.N. 664 ; 
40 M.L.J. 387). 

COLLBGTOB OP GOBAKHPUB V. EaM SuNDBR MaL, [1934] 
(I.L.R. 66 All. 468; LA. 286; 150 l.C. 642; 1934 A.L.J. 779 ; 
36 Bom. L.E. 867; 38 O.W.N. 1101; 67 M.L.J.274; A.I.E. 
1934 P.O. 157). 

Commissioner op income-tax, Bihar and Orissa o. Maha- 
RAJ Kumar Yisheswae Singh [1935] (I.L.R. 14 Pat 785 ; 1935 
I.T.R. 126 : 8 I.T.O. 295 ; 166 l.C. 116). 

Commissioner op Income-tax, v. Zemindar of Chbmudu, 
[19341 (I.L.R. 57 Mad. 1023 ; 1934 I T.B. 288 ; 67 M.L.J. 406). 

Jagadamba Kumari V. Wazir Nabain Singh, [1928] (I.LE. 
2 Pat. 319 ; 50 I.A. 1 ; 77 l.C. 1041 ; 44 M.L.J. 603 ; 26 Bom. 
L.E. 676; 28 C.W.N. 98). 
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Janaki Prasad Singh u. Dwaraka Rbasad Singh, [1913] 
(I.L.R. 36 All. 311 ; 40 LA. 105 ; 19 I.O. 267 ; 11 A.L.J. 494 ; 15 
Bom. L.E. 502; 17 O.W.N. 853 ; 26 M.L.J. 111). 

Kishan Kishobb Commissioner op Income-tax [1933] 
(I.Ii.E. 14 Lah. 266; 1933 LT.R. 143 ; 141 I.C. 416). 

Pabbati Ktjmari Debi v. Jagadish Ohundee Db^al [1902] 

I.L.R. 29 Oal. 433; 29 I.A.82; 6 O.W.N. 490). 

PiTTAPUE Case [1899] (I.L.R. 22 Mad. 283). 

Rajani Kanta Pal «. Jagan Mohan Pal [1923] (I.L.R. 50 
Oal. 439; 50 LA. 173; 73 I.C, 252; 25 Bom. L.R. 683; 27. 

O.W.N. 997 ; 44 M.L.J. 661). 

Sabtaj Kuabi’s Case [1888] (I.L.R, 10 All. 272 ; 15 LA. 61) 

Second Pittapdb Case [1918] (I.L.R. 41 Mad. 772). 

Shiba Prasad Singh v. Peatag Ktjmari Dbbee [1932] (59 
Gal. 1399). 

Sir Raja Shiva Prasad Singh v. The Crown [1924] 
(I.L.R. 4 Pat. 73; 82 LG. 653; A.I.R. 1924 Pat, 679). 

Case stated by the Commissioner of Income-tax, Madras, 
under Section 66 (2) of the Indian Income-tax Act, Act XI of 
1922 [0. P. No. 224 of 136]. 

STATEMENT OF CASE. 

V. Govindarajaohari, for the assessee. 

M. Patanjali Sastri, for the Commissioner. 

I have the honour to refer the following case for the deci- 
sion of the Honourable Judges of the High Court under Sec- 
tion 66 (2) of the Income-tax Act (XI of 1922). 

2. The petitioner is the Rajah of Bobbili, the present holder 
of the Impartible Estate of Bobbili. During the ‘ previous year’ 
(1st April 1934 to 31st March 1936) he was also the Chief 
Minister to the Government of Madras. He is, besides, the 
managing member of a Hindu undivided family, of which he land 
his brother are the senior coparceners. 

3. Por the assessment year 1935-36 his total income from all 
sources liable to income tax was ascertained to be Rs. 64,083 
made up of the following items : 

1. Salaries Rs. 49,399 

2. Interest on securities 420 

3. Property 8,446 

4. Business; Moneylending (Rs. 998) and 

Kerosene oil agency Rs, 625) 


1,823 
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6* OtJier yourc6H: JDivideruiB {Eh. 540) 

and quarries and fisheries (Bs. 3,766) 4,296 

Es. 64,083 

He Wj^s assessed on l)he above income boili lo income tax and 
supertax. Supertax was levied as on an individual, the amount 
treated as exempt beirii,^ Hs. 30,000. 

4. Of ihc figures given above, items (1) and (2), Bs. 10 out 
of item (3), Rs. 525 out of item (4) {repreHonting income from 
kerosene and petrol agency) and Bb. 540 out of item (5) (repre- 
senting dividends) are found and admitted to be income accruing 
to the petitioner as an individual and not to the joint family of 
which he is a member. The remaining sums, Ke, 8,436 
from property, Es. 998 from money lending business and 
Eb. 3,755 from other sources (fisheries and quarries) are income 
derived frohi the impartible estate. The petitioner contends, on 
this ground, that they are income of the joint family. He claims 
that the above items of income should not have been included 
in this assessment which is one made on the Eajah as an 
individuaL 

5. As the authorities below have disallowed the contention, 
the petitioner requires me to refer to the High Court two ques- 
tions of law marked (a) and (b) in the application for reference. 
As the questions in the form framed by him arc not suitable for 
reference, I have reframed them with the consent of the petitioner's 
Advocate into a single question iivS shown below and refer it ac. 
Gordingly for the decision of the High Court. 

Question. “ Whether in respect of the following three sums, 

Bs. 8,436 being income assessable under the head * property ’ 
B.S. 998 under * business ’ and Bs. 3,766 under other sources (quar- 
ries and fisheries) the petitioner was rightly taxed as an indi- 
vidual or whether he should have been taxed as the representa- 
tive of a Hindu undivided family 

6. The point to be decided is whether the income derived by 
the Eajah from the impartible estate is income of the joint 
family of which the Rajah is the manager. The petitioner’s con- 
tention is based on the doctrine that an impartible estate, the 
holder of which belongs to a joint family, is the property of the 
family. In my opinion that is stated too broadly. It would be 
more accurate to say that for certain limited purposes the law re- 
quires the estate to be dealt with as if it were the property of the 
family, while in all other rspects it is treated as the absolute 
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property of the holder for the time bein< 3 j, This is brought ont 
in Section 687 at page 600 of Mullahs Hindu Law (7th Edition) 
which 1 qnote below : — 

‘*687. Impartible property whether coparcenary property. 
In considering whether an ancestral impartible estate is copar- 
cenary property or not, a distinction should be drawli between 
present rights, that is, the right to demand a partition and the 
right to joint enjoyment, and future rights. In the case of an 
impartible estate the right to partition and the right of joint 
enjoyment are from the very nature of the property incapable of 
existence, and there is no coparcenary to this extent. No copar- 
cener, therefore, can prevent alienations of the estate by the 
holder for the time being either by gift or by will (section 688), 
nor is he entitled to maintenance out of the estate (section 589). 
But as regards future rights, that is, the right to survivorship, 
the property is to be treated as coparcenaiy property, so that on 
the death intestate of the last holder, it will devolve by survivor- 
ship according to the rules stated in Section 591 below/’ 

The holder of an impartible estate is entitled to exclusive 
possession and enjoyment of the estate. His power of manage- 
ment of the revenue of the estate is much wider than that exer- 
cised by the manager of an ordinary Hindu undivided family over 
the income of the family. He is competent to alienate the estate, 
except when his right to do so is denied by statute, as in the 
Madras Presidency. Acquisitions out of the savings of an im- 
partible estate do not form part of the estate but must be re- 
garded as “self-acquisilions” of the holder (I.L.B. 59 Calcutta 
1399 and I.L.E. 2 Patna 319). It follows that the estate is the 
holder’s individual property so long as he continues to hold it 
and that the income which he derives from it is his own and not 
that of a Hindu undivided family. This is the opinion of the 
Privy Council, as appears from the following passage of the Judg- 
ment quoted above (2 Patna 319) : 

*‘The income when received is the absolute property of the 
owner of the impartible estate. It differs in no way from pro- 
perty that he might have gained by his own effort, or that had 
come to him in circumstances entirely dissociated from the owner- 
ship of the Eaj/’ 

I draw the above conclusions from pronouncements of the 
Privy Council in cases relating not to income-tax assessment but 
succession ; but I submit that they fully bear out the finding of 
the Patna High Court, directly relevant to the present case, 
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which W!iR given in Miscellancons Ciise No. 73 of 1923 {In re 
Baja Jyoti Framd tiingh Deo 0 / Vanehkote), repi'othiced at page 
388 of Vol. 1 of Si’inivaBaii’fi lieportB of Income-tax CnseB. 

8. For these reasons, in my opinion, tiie income derived 
from the impartible estate sbonld lie assctSKl as that of an indi» 
vidual. Ihe question should be answered accordingly. 

JUDGMENT. 

The question before us is : 

“Whether in respect of the following throe sums, vie., 
Bs. 8,436 being incoiue assessable under the head ‘ property 
Bs. 998 under ‘business’ and Bb. 3,756 under other sourceB 
(quarries and fisheries) the petitioner was rightly taxed as an 
individual or whether he should have been taxed as the represent- 
ative of a Hindu undivided family.’’ 

The assesses, the Baja of Bobbili is the present holder of the 
impartible estate of Bobbili. During the previous year (let April 
1934 to Blst March 1936) he was also the Chief Minister to the 
G-overnment of Madras. He is besides, the managing member of 
a Hindu undivided family of which he and his brother are the 
senior coparceners. For the assessment year 1936-36 his total 
income from all sources liable to income-tax was ascertained to 


be Bs. 64,083 made up of the following items ; 

1. Salaries Bs. 49,899 

2. Interest on Securities. 420 

3. Property. ,8,446 

4. Business ; money-lending (Bs. 99H) 

and Kerosme oil Agency (Bs. 5‘26) 1,623 

5. Other sources : Divideuds (Bs. .640) and 

quarries and fisheries (Bs. 3,765) 4,295 


Bs. 64,083 

He was assessed both to income-tax and super-tax, super- 
tax being levied as on an individual. With the exception of cer- 
tain amounts it was admitted that the Baja was rightly assessed 
as an individual. The sums about which there is a dispute are 
Bs. 8,436 from property, Bs. 998 from money lending business 
and Bs. 3,755 from other sources (fisheries and quarries). Those 
sums are income derived from the impartible estate. The asses- 
see’s contention is that they are income of the joint family and 
therefore the joint family should have been assessed as such in 
respect of them and not the Baja as an individual, 
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The point for consideration is whether for purposes of income- 
tax the income from the impartible estate is income of the joint 
family of which the Eaja is the manager ; and in this connection 
certain principles with regard to impartible estates must be stated : 
and they are that from the very nature of the estate there can be no 
right of partition and that except in Madras no coparcener can 
restrain alienations by the head of the family though the right to 
maintenance and of survivorship may exist. The distinction bet- 
ween an impartible estate and a joint family estate has now been 
made clear in a number of decisions. What has now to be con- 
sidered is the income from such an estate, the Income Tax Com- 
missioner’s claim being that this income must be regarded for the 
purposes of income-tax as the income of an individual and in sup- 
port of his claim a number of cases have been cited. Amongst 
those cases which in our opinion lend considerable snpport to the 
Income Tax Commissioner’s contention is Shibaprasad Singh v. 
Prayag Kumari Debee (I.L.E. 59 Cal. 1399) a decision of the 
Privy Council. The litigation in that case related to the succes- 
sion to the estate of one Eaja Durga Prasad who died childless 
survived by three widows who were the plaintiffs in the suit and 
the respondents in the first appeal. The defendant Shibaprasad 
Singh was a collateral relative of the deceased Eaja. The parties 
were governed by the Mitakshara Law* The chief item of pro- 
perty was the impartible estate but the Eaja died possessed of 
considerable other immoveable property, also of cash, deposits in 
banks, jewellery and other moveable property. Upon the Eaja’s 
death the defendant took possession of the impartible estate and 
also other property of the Eaja claiming that it passed to him by 
survivoiship. The plaintiff’s alleged that the family bad ceased to 
be joint, and claimed the estate under Hindu Law, claiming the 
other immoveable and moveable property as self-acquisitions. 
Among the questions of law dealt with was whether the holder 
of an impartible estate can incorporate with it property either 
moveable or immoveable so as to make the property descend ac- 
cording to the law of primogeniture governing the estate. It was 
held that the blending of income from self-acquired property with 
income from an impartible estate raises no presumption of an 
intention to incorporate but that intention can be indicated in 
other modes and that moveable property cannot form an accretion 
to an ancestral impartible estate and even the income of an estate 
of that nature is not an accretion to it. In the course of the judg- 
ment of their Lordships’ Board a large number of cases touching 
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the question are referred to and examined ; and in drawing a dis- 
tinction between an impartible estate and the ordinary joint 
family estate on page 141B it is stated : 

‘*Impartibiiity is essentially a creature of custom* In the 
case of ordinary joint family property, the membors of the family 
have (1) tSe right of partition {^2) the right to restrain alienations 
by the head of the family except for neceseity (B) the right of 
maintenance and (4) the right of survivorship. The first of these 
rights cannot exist m the case of an impartible estate, though 
ancestral, from the very nature of the estate. The second is in- 
compatible wiLli the custom of impartibility as laid down iiiSar^ 
taj KuaH's case (l.L.B. 10 AIL 272) and the First Pittapur case 
(LL.K* 22 Mad. 28d) and so also the third as held iu the Second 
FiUapur case (l.L.K. 47 Mad, 778.} To this extent the general 
law of the Mitakshara has been superseded by custom, and the 
impartible estate, though ancestral, is clothed with the incidents 
of seif-acquired and separate property, lint the right of survivor- 
ship IS not inconsistent with the custom of impartibiJity. This right 
therefore still remams, and this is what was held in BaijnaWs 
case (l.L.li. 4d All. 228). To this extent the estate still retains its 
character of joint family property, and its devolution is governed 
by the general Mitakshara law applicable to such property/^ 

The important words affecting the question here aio those 
which state that the impartible estate, thougli ancestral, is 
clothed with the incidents of self-acquired and separate property’*. 
After dealing with the question of whether the family had ceased 
to be joint their Lordships consider on page 1414, the second 
question namely whether it is competent to the holder of an an- 
cestral impartible estate to incorporate with the estate other pro- 
parties belonging to him, and a number of decisicjns are referred 
to, the first of tirem being Parbati Kuniar% JJebi v. Jagadis 
Chunder Pehal (I.L.lt. 29 Cal. 438) which was a case relating to 
succession to an ancestral impartible estate where some property 
had been purchased on behalt of the last holder out of the savings 
ot the estate. It was contended that this property had been in- 
corporated with the estate and therefore passed with it. The 
evidence was that the rents of the estate were collected by the 
same servant and the collection papers were kept with the papers 
of the estate and it was held that these facts were not adequate for 
holding that the Raja intended to incorporate the property with 
the ancestral estate tor the purposes of his succession and that 
the property must therefore follow the rule of UUakshara as to 
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self-acquired property. Next Janahi Prasad Singh v. Dwaraka 
Prasad Singh (IX. B. 35 All. 391) is cited. That also relates to 
immoveable property and referring to the previously cited case, it 
was held that the question whether properties acquired by an owner 
become part of the ancesteral estate for the purpose of his suc- 
cession depends on his intention to incorporate the afsquisitions 
with the original estate. Another case referred to is Jagadamha 
Kumari v. Wazir Narain Singh (IX. E. 2 Patna 319) which 
was a case relied upon by Mr. Patanjali Sastri in support of his 
argument and to which a further reference will be made in this 
judgment. The actual point of the decision in that case was that 
where the estate is impartible no such presumption as to an inten- 
tion to incorporate can be drawn from the blending of the income 
of self-acquired property with the income of the estate as in the 
case of ordinary joint family estate. - The case does not decide 
thatj if the estate is impartible, there can be no incorporation at 
all. On the contrary, there is an implication, and that too a strong 
one, that there can be an incorporation at least as regards immove- 
able property. Several other cases are also referred to. On page 
1418 the distinction between the blending of income in the case 
of a member of a joint family and a member of it who is the 
holder of an ancestral impartible estate is stated as follows : 

** If a member of a joint family blends the income of his self- 
acquired with which the income of the joint family property, 
it raises a presumption of an intention to incorporate the self- 
acquired property with the joint family property : Bajani Ranta 
Pal V. Jagan Mohan Pal (I.L.B. 60 Cal. 439). But no such 
presumption can arise if a member of a joint family, who is the 
holder of an ancestral impartible estate mixes the income of his 
self-acquired property with the income of the estate.” 

Having dealt with the question of the incorporation of im- 
moveable property purchased out of the income of an impartible 
estate and having held that it can form an accretion to the joint 
family estate provided the intention on the part of the holder of 
the impartible estate, is clearly proved, their Lordships proceed 
to deal on page 1422, with moveable property as distinguished 
from immoveable property and there say : “ None of these con- 
siderations, however, apply to moveable property. Such property, 
their Lordships think, cannot form an accretion to an ancestral 
impartible estate.” 

And here follow the very important words : 

The income even of such an estate is not an accretion to the 

1—12 
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estate. As "was said by the Board in Jag(ida7nha lyumari v. Wazir 
Narain Sitigh (I.L.B. 2 I'at. UlO) “ the income win n received is 
the absolute property of the owner of the impartible estate.” It 
does not attach to the estate as does the income of an ordinary 
ancestral estate attach to that estate. 'I’hc conclusion to which 
their Lofdships have come on this part of the case is that while 
immoveable property can be incorporated witli an impartible 
estate moveable property cannot.” 

It will bo convenient now to examine the case reported in 
(I.L.K. 2 Pat. 319), namely, liaui Jagadamha, Kumari v. Wamir 
Nafain Singh, another decision of the Privy Conucil. There it 
was held that the income of an impartible joint estate is not so 
affected by its source that it should bo assmnod to form an accre- 
tion to the estate and further as tho holder is entitled to the 
whole of the income, the principle applicable to an ordinary joint 
family that self-acquired moneys are to be ref,oirdod as joint family 
property if mixed with the moneys of the joint family, does not 
necessarily apply to property acquired by the holder of an imparti- 
ble estate out of the income. 

In that case, the deceased holder of an impartible estate had 
applied savings out of the income to purchasing immoveable 
properties and making loans, the rents and interest being received 
by the manager of the estate and treated in his books as part of 
the income of the estate and it was held that the property so 
acquired had not become part of the impartible estate but remain- 
ed the separate property of the deceased holder. One question 
raised, namely, whether moveable property can ever be treated 
as an accretion to immoveable property, about which their 
Lordships expressed considerable doubt has since been set at rest 
by the decision of their Lordships in Shilxipramd Singh v. 
Prayag Eumari Debee (I.L.li. 59 Cal. 3 399) already referred to. 

Lokd Buckmastbr in delivering the judgment of their Lord- 
ships’ Board on page 325 states as follows : 

” Originally the estate was in debt, and as there is no 
evidence of any acquisition of property from other sources, it 
follows that all the estate possessed by the Eaja, other than the 
impartible raj, was derived from the income of the raj itself.” 

In the end this income produced very considerable property. 
There were certain villages, certain mortgages, usufructuaiy and 
otherwise, sums due ou bonds and decrees, Government Promis- 
sory notes to the extent of two lakhs, and other moveable and 
immoveable properties. With the exception of the Government 
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Promissory notes the whole of these have been awarded to the 
plaintiff upon the ground that they represented an accretion to 
the estate and descended with it. Their Lordships think that 
this conclusion is wrong and that its error is due to the idea that 
the produce of the impartible estate naturally belongs to and 
forms an accretion to the original property. In facttvhen the 
true position is considered there is no accretion at all. The 
income when received is the absolute property of the owner of 
the impartible estate. It differs in no way from property that 
he might have gained by his own effort or that had come to him 
in circumstances entirely dissociated from the ownership of the 
raj. It is a strong assumption to make that the income of 
property of this nature is so affected by the source from which it 
came that it still retains its original character. 

It is possible that this confusion is due to the consideration 
of the position with regard to an ordinary joint family estate- 
In such a case, the income, equally with the corpus, forms part 
of the family property, and if the owner mixes his own moneys 
with the moneys of the family as for example by putting the whole 
into one account at the Bank, or by treating them in his accounts 
as indistinguishable his own earnings share with the property 
with which they are mingled, the character of joint family 
property ; but no such considerations necessarily apply, to the 
income from impartible property.** 

These two cases and Parbati Kumar i Debi v. Jigdes Chandar 
Dehal (29 OaL 433) are the only three Privy Council decisions where 
this question of income from impartible estate has been considered- 
It appears clearly from these decisions that such income is in no 
repect different from the income derived from the personal exer- 
tions of the holder of the impartible estate or his other self acquisi- 
tion and this income comes to him because he is the holder of the 
impartible estate. Why should this income be treated for the 
purposes of imcome-tax differently to his income arising from his 
salary as a Minister in respect of which he is assessed under 
Sec. 3 as an individual. In addition to these three Privy Council 
decisions, there is a decision of the Patna High Court which is 
directly in point, viz., Sri Sri Baja Siva Prasad Singh v. The 
Crown (4 Pat, 73). There it was held that the Pinance Act of 1922, 
which for the purpose of assessing super tax allows a larger deduc- 
tion from income in the case of a Hindu joint family than in the 
case of an individual, contemplates that that larger deduction shall 
be made only in a case of the income of an undivided family in 
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which all the coparceners are interested, nnd not in the case of an 
impartible estate where the income is the sole property of the 
holder for the time being. On page 88 Dawson Millek, CJ., 
says : — 

The income of the estate is that of tho incnnibent for the 
time beirf^, nor does tho fact that ho is bound to maintain his 
sons entitle him to treat the income as that of the undivided family. 
It is essentially his income and I so hold. The Finance Act 
contemplates the larger deduction for purposes of supertax only 
in a case where the mcome is that of an undivided family in 
which they arc ail jointly interested and not in the case of an 
impartible estate where the income is the sole property of the 
holder for the time being/’ 

The latest decision of the Privy Council in Collector of 
Gorakhpur v. iJam Sundar Mai (56 AIL 468) does not touch this 
question and what was decided there was that the right of the 
janior members of the family to maintenance out of an ancestral 
impartible estate is based upon their joint ownership and not 
custom. It does not say that the income of an impartible estate 
is not the income of the holder foi the time being or that the 
latter is bound in law to apply the income or any portion thereof 
towards maintenance of the junior members. The contention of 
the assessee that this income falls to be assessed as that of a 
Hindu undivided family is founded upon the words of S. 14 of the 
Income Tax Act which reads as follows : 

The tax shall not bo payable by an aRsessee in respect of any 
sum which he receives as a member of a Hindu undivided family/’ 

The object of this exemption is to save double taxation and 
therefore where the Hindu undivided family has been assessed un- 
der S. 3 m respect of its income a member of it is not to be assessed 
again individually. It is argued that the assessee here who is 
admittedly a member of a Hindu undivided family, has received the 
income in question as such member, that he is therefore exempt 
from an individual assessment and that the words of the section 
themselves therefore negative the income-tax authorities’ conten- 
tion and farther assistance is sought by reference to decisions both 
of this High Court and other High Courts, Taking this High 
Court first, there is Commissioner of Income Tax v. Zamindar 
of Chemudu (57 Mad. 1053) where it was held that a sum received 
as maintenance by an assessee as the brother of the last holer of 
an ancestral impartible estate entitled under the law to receive 
maintenance out of such estate is a sum received by him as a 
member of a Hindu undivided family, within the meaning of 
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CL (1) of Sec. 14 of the Indian Income-tax Act and that the right 
to maintenance which the son of a jsamindar still possesses is not 
the creature of custom but it is an incident to the ordinary joint 
family property which has been left untouched by custom despite 
its encroachment^n the other incident, he receives the main- 
tenance by reason of his status. As Eamesam, J., who delivered 
the judgment of the Full Bench on page 1027 says : — 

“ The question is whether the assessee received his payment 
as a member of a Hindu undivided family. Undoubtedly he does 
receive this payment of Es. 6,000 because he is a member of the 
undivided Hindu family.’^ 

It is different in the case of the assessee here. It is true that 
he is a member of a Hindu undivided family but he receives no- 
thing from the family. The income is received by him as the 
holder of the impartible estate and it cannot be said that he re- 
ceives it as a member of a Hindu undivided family. The income 
is his and the junior members have no right therein. Kishen 
Eishore v. Commissioner of Income-tax (14 Lah. 225), was also 
cited for the assessee. What was decided in that case was that 
there is no legal sanction for the proposition that an estate which 
is governed by the rule of primogeniture cannot belong to an un- 
divided Hindu family but must be the sole property of the person 
who has succeeded to it by the rule of primogeniture. This deci- 
sion however, does not touch the question in point here. It is not 
disputed that the corpus belongs to the undivided family. The 
question i1& as regards the income ; and if in this case it is assum- 
ed that the income from an impartible estate means the joint 
family income, then that is clearly contrary to what was decided 
in Jagadamba Kumari v. Wazir Narain Singh, Parbati Kumari 
Debi V. Jagadis Ckunder Debal and Shibeprasad Singh v. 
Prayaghumari Dehee and to none of these cases is any reference 
made ; and we must repectfully dissent from that view. In 
Commissioner of Income-tax, Bihar and Orissa v. Maharaja 
Vislieswar Singh (14 Pat. 785) it was held that Sec. 14 (1) of 
the Income Tax Act applies only to sums received by a mem- 
ber of a Hindu undivided family out of income to a share in 
which he has a vested right, that is to say, sums which he re- 
ceives from the joint income of the family and that a sum re- 
ceived by an assessee because he is a member of an undivided 
family does not stand on the same footing as a sum received 
by him as a member of the family within the meaning of 
Sec. 14 (1) of the Act. It is contended that this case assists the 
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asBessee because it shows that the income in sUll the jomfc iu. 
come of the family. But the ahsertion of the o-RBeBSee that the 
allowance was paid out of joint family property was not con™ 
troverted in that case and as stated in the leading judgment 
the court had not to couBider the nature of the income from 
the imparfible estate in the hands of the holder* In our 
view, the junior member receives maintenance because he is 
entitled to a share in the corpus and the holder of the im- 
partible estate is bound to maintain the junior members of the 
family and no useful purpose will bo served by a reference to 
other cases as none of the cases cited on behalf of the assessee, 
in our opinion, destroy the force of those relied upon by 
the Commissioner of Income Tax. We hold therefore, that 
the assesses was rightly assessed in respect of his income as 
an individual. The question propounded is answered according- 
ly. The assessee will pay lis. 250 costs to the CommisHioner of 
Income Tax. 

Itejerence amwered* 

[In the Pbivy Council.] 

KALYANJI VITHALDAS and others 

n. 

COMMISSIONER OF INCOME TAX, liENUAL. 

Lord Alness, Sib Shadi Lal and Sm Qeorok Rankin. 

November 30, 1936. 

Hindu Undivided Family — Income From Separate Pxio- 
PBBTY OP Hindu Having Undivided Sons—Jngome Fiu)m Ances- 
tral pROPEBTY OF HiNDU HaVING No SoNS illTT OnDY WiFE AND 
Daughtbbs— Whether Assessable As Income of Individual 
OR OP Hindu Undivided Family — ‘Hindu Undivided Family ^ 
Meaning op*— Indian Income Tax Act (XI op 1922), Seos, 3,66. 

Income from separate and self acquired property of a Hindu 
which has not been thrown into the common stoch, is assessable to 
super-tax as the income of an individual and not as the income of 
a Hindu undivided family^ even though he has sons fro^n whom 
he is not divided inasmuch as the sons have no interest in such 
income. 

The existence of a wife or of a wife and daughters does not 
make income derived from the ancestral property of a Hindu ^ 
income of a Hindu undivided family for purposes of assessment 
to super-tax. 
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The expression ^ Hindu undivided family^ is used in the Indim 
Inoome Tax Act with reference not to one school only of Hindt 
law, hut to all schools, and it is a mistake to read it as equival 
ent to the narrower expression Hindu coparcenary^ It cannot ht 
said that no female can be a member of a joint Hindu family. 

Though the words * income of^ are capable of a wider o^i 
narrower meaning, under Bees. 8 and 55 of the Income Tax Act^ 
income is not to be attributed to any one of the five classes of per 
sons mentioned, by any loose or extended interpretation of iht 
words, but only where the application of the words is warranted 
hg their ordinary legal meaning. 

Though in an extra legal sense and even for purposes of legal 
theory ancestral property may he described as family property, it 
does not follow that in the eye of the Hindu law it belongs, save in 
certain circumstances, to the family as distinct from the individual. 

Though by reason of its origin a man^s property may be liable 
to be divested wholly or in pari on the happening of a particular 
event or may he answerable for particular obligations or may pass 
at his death in a particular way, if his personal law regards him 
as the owner, the property as his property and the income there- 
from as his income it is chargeable to inoome tax as his, i,e,, as 
the income of an individual. 

The judgment of the Calcutta High Court in JVIooLji Sioka 
AND OTHBBS, In re (1935 I.T.B. 123) affirmed. 

Cases referred to : 

Kishien Kishoee’s Case [1932] (L L. E. 14 Lah. 256 ; 1933 
I. T. E. 143). 

Lal Eam Singh v. Deputy Gommissionbk [1923] (60 LA. 

285). 

Laxminabayan’s Case [1935] (L L. E. 59 Bom. 618; 1936 
1. T. E. 367). 

Eaja Bhunesh Pbatap Naeain Singh^s Case [1932] (6 
LT.C.175). 

Shiva Peasab Singh v, Seobetaby op State [1924] (I 
L T. C. 384). 

Vbdathanni^s Case [1932] (I. L. E. 56 Mad. 1 ; 1933 
I. T. E, 70). 

Appeals from the judgment of the Calcutta High Court in 
the case of Moolji 8%cka dt Others, In re, reported in 1935 Income 
Tax Eeports at p. 123 [P. C. Appeals Nos. 24-29 of 1936J. 

For the facts of the case, the Commissioner’s Eeference and 
the judgment of the Calcutta High Court, reference may be made 
to 1935 I. T. E, page 123 ei seq. 
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Leslie De Qruyther^ K*G- and Pugh^ for the Appellants, 

M. Dunne, Jf.C.^and MX. NorUm, for the Conimissioner 
of Income Tax. 

JUDGMENT. 

Str Q-eoegb Kankin. — These six appeals concern the assess- 
ment to sfiper-tax for the year 1931*32 of six of the seven part- 
ners of a firm known as Moolji Bicka & Co. This firm was for 
the year in question regi stored under Bee. 2(5- A of the Income tax 
Act, the instrumont of partnership being a Gujarati deed dated 
11th September 1930. lie business was that of dealers in Indian 
tobacco and cigarettes. The assesHment to income tux of the re- 
gistered firm has been made in due coiirse, and the prosent con- 
troversy is whether six of the partners should each bo assessed to 
super-tax upon his share of the profits as an individual, or whe- 
ther these SIX shares should each be asacBBed as income of a 
Hindu undivided family. The rates of super-tax imposed by the 
relevant Finance Act are less in the case of a Hindu undivided 
family than in the case of an individual. 

The problem has to be answered by applying to the facts of 
each case the language of Sec. 55 of the Act ; 

“ In addition to the income tax charged for any year there 
shall be charged, levied and paid for tihat year in respect of the 
total income of the previous year of any individual, Hindu un- 
divided family, company, unregistered firm or other association of 
individuals, not being a registered firm, an additional duty of in- 
come-tax (in this Act referred to as super-tax) at the rate or rates 
laid down for that year by Act of the Indian Legislature. 

Provided that, where the profits and gains of an unregistered 
firm have been assessed to super-tax, super-tax shall not be pay- 
able by an individual having a share m the firm in respect of the 
amount of such profits and gams which is proportionate to his 
share.’’ 

The two questions finally referred in each case by the Com- 
missioner for the opinion of the High Court at Calcutta are as 
follows : 

‘ (1) Whether the family of the assessee, as it now stands, 
is a Hindu undivided family within the meaning of the Income 
tax Act ? 

(2) If the first question be answered in the affirmative, whe- 
ther in the circumstances recorded in the case the income in 
question should be treated as income of that family and assessed 
as such 
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The High Court (Lort-Williams and Jack, JJ.) have in each 
case answered the first question in the negative and held that the 
second question did not arise. 

The parties are governed by the Mitakshara and their pedi- 
grees and families may be exhibited as under : 

I 

SIGKA 


Moolji Purshottam (d. 1933) 

(wife) 

Odhavji (son) 
daughter. 

1“ I 

By first wife By second wife 

I I i 

Kanji, wife» Sewdas, Mohan Das. 

daughter. wife 

II 

VITHALDAS 


Kalyanji (wife Chattirbh’aj (wife, Champsi 

3 sons, daughter). daughters). 

The history of the firm according to the Commissioner is that in 
or about 1912 the business was begun by Moolji and Purshottam 
(brothers who had separated) and Kalyanji (who is not related to 
either) juid that in no case were ancestral funds employed for the 
purpose. That m J919 Moolji made gifts of capital to each of his 
sons by his first wife namely, Kanji and Sewdas. That 
at least since 1919 Moolji, Kanji and Sewdas have been separate 
from each other. That in 1919 on the terms of a Gujarati deed 
dated 1st May, Kanji (son of Moolji) and Ghaturbhuj (brother of 
Kalyanji) were taken into the partnership. That in 1930 Sewdas 
and Kalyanji’s brother Champsi were taken into the firm on the 
terms of the deed of 11th September, 1930, already mentioned. 
That the interest of Kanji and of Sewdas was a gift from their 
father Moolji, and that of Ghaturbhuj a gift frona his brother Kai- 
yanju That m no case has it been proved that the individual 
partner has thrown his interest in the firm or his receipts therefrom 
into the common stock, i.e., treated it as joint family property^ 
Their Lordships are of opinion that the High Court was 
1—13 
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right in proceeding upon these ftndingR of fact by the Oommis- 
sioner. 

From these facts it clearly appears, so far as Moolji, Purshot- 
tam and Kalyanji are concerned, that they are each members of a 
Hindu undivided family. Each has a son or eons from whom so 
far as the* evidence goes he is not divided. liut the income from 
the firm is clearly the separate and self-acquired property of the 
partner, and as it has not been thrown into the common stock it 
cannot be regarded as income of the family. It is the income of 
an individual and assessable to super-tax as such under Hec. 66 of 
the Act. In these three cases, therefore, the High Couri should 
have answered the first question in the affirmative and the second 
question in the negative. 

The interest of Chaturbhuj in the firm was obtained from his 
brother Kalyanji. It is self-acquired and not ancestral property. 
Chaturbhuj has no son, but even if he had, the son would have 
taken by birth no interest in the income now in question. The 
High Court might well have answered the second question in the 
negative and said of the first question that it did not arise. 

In none of the four cases above-mentioned, those of 
Moolji, Purshottani, Kalyanji and Chaturbhuj does the fact that 
the man has a wife and daughter (or more than one) affect the 
result. The existence of a son docs not make his father’s self- 
acquired property family property or joint property. That the 
existence of a wife or daughter does so is untenable. 

There remain the cases of Kanji and Sewdas. Neither has a 
son but, in the case of each, his interest in the firm was obtained 
by gift from his father Moolji. Without deciding the question 
which was left open in Lai Bam Singh v. Deputy Commissioner 
(50 I.A. 265), their Lordships, for the purposes of the present 
case, will assume that their interest was ancestral property, so 
that if either had a son, the son would have taken an interest 
therein by birth. But no son having been born, no such interest 
has arisen to qualify or diminish the interest given by Moolji to 
Kanji and to Sewdas. Does then the existence of a wife, or of a wife 
and a daughter, make it income of a Hindu undivided family rather 
than income of the individual partner ? Their Lordships think 
not. A man’s wife and daughter are entitled to be maintained by 
him out of his separate property as well as out of property in 
which he has a coparcenary interest, but the mere existence of 
a wife or daughter does not make ancestral property joints 
** Interest ” is a word of wide and vague significance, and no doubt 
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it might be used of a wife’s or daughter’s right to be maintained, 
which right accrues in the daughter’s case on birth ; but if the 
father’s obligations are increased, his ownership is not divested, 
divided or impaired by marriage or the birth of a daughter. This 
is equally true of ancestral property belonging to himself alone as 
of self-acquired property* The cases of Kanji and of Sfewdas can 
be disposed of by answering the second question in the negative. 

The High Court approached the cases by considering first 
whether the assessee’s family was a Hindu undivided family, and 
in the end left unanswered the question whether the income under 
assessment was the income of that family. This is due no doubt 
to the way in which the Commissioner had stated the questions. 
But, after all if the relevant Hindu law had been that the income 
belonged, not to the assessee himself, but to the assessee, his wife 
and daughter jointly, it is difficult to see how that association of 
individuals could have been refused the description “Hindu joint 
family”. The phrase “Hindu undivided family” is used in the 
statute with reference, not to one school only of Hindu law, but 
to all schools ; anS their Lordships think it a mistake in method 
to begin by pasting over the wider phrase of the Act the words 
“Hindu co-parcenary”, all the more that it is not possible to say 
on the face of the Act that no female can be a member. The 
Bombay High Court, on the other hand, in Laxminarayanh case 
having held that the assessee, his wife and mother were a Hindu 
undivided family, arrived too readily at the conclusion that the 
income wtis the income of the family. 

The phrase which has to be considered and applied to the 
facts is “the total income of the previous year of any individual, 
Hindu undivided family, company, unregistered firm or other as- 
sociation of individuals not being a registered firm’'. The words 
“ income of ” are simple words and are capable of wider or nar- 
rower meaning ; but for the present purpose the Courts are con- 
cerned with them as they appear in an Income-tax Act ; and 
under Sec. 3 or Sec. 56 income is not to be attributed to anyone 
of the five classes of persons mentioned by any loose or extended 
interpretation of the words, but only where the application of the 
words is warranted by their ordinary legal meaning. The relevant 
meaning in the present case is the ordinary meaning m Hindu Law 
according to the Benares school. In an extra legal sense and 
even for some purposes of legal theory, ancestral property may 
perhaps be described, and usually, described, as family property ; 
but it does not follow that in the eye of the Hindu law it belongs 



96 


Ijb^dOMK TAX KKPUETH 


[You V 


save ia certain circumsiances, to the family m diBiinci from the 
individual By reason of its origin a man^s property may be liable 
to be divested wholly or in part on the happening of a particular 
events or may be answerable for particular obligations, or may 
pass at his death in a [jarticular way ; but if, in spite of all such 
facts, his^'personal law regards him as the owner, the property as 
his property and the income therefrom as his income, it is charge- 
able to income-tax as his, as the mcomc of an individual In 
their Lordships® view it would not be in consonance with ordi- 
nary notions or with a correct interpretation of the law of the 
Mitakshara, to hold that property winch a man has obtained from 
his father belongs to a liiiuiu undividcul family by reason of his 
having a wife and daughters. 

The result is that in the cascB of Moolii, Pnrshottam and 
Kalyanji the first question stated by the OommisBioner should be 
answered Yes and the second No. In the other cases the second 
question should be answered No and the first question need not 
be answered. 

Upon the reported decisions cited tlurmg argument their 
LordshipH will only observe that the decision in Vedathannih 
case does not cover the present question which arises under 
Sec. 55 of the Act, and that they take no exception to the result 
arrived at in the case of Baja BJmnesh Pratap Narain Singh 
though they do not agree that a Hindu joint family necessarily con- 
sists of male members only. Their Lordships 'will not here deal 
with the case of an impartible estate held by the son of several 
male members of a family, as to which there have been conflict- 
ing decisions in India [cf. Baja Siva Prasad Singh v. Secretary 
of State and Kishen Kishore v. Commusioner of Income-tax, 
Punjab], 

They will humbly advise His Majesty that the appeals should 
be dismissed with costs. 


Appeals dismissed. 
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[In the Madeas Hioh Codet.] 

S. A. S. S. OHELLAPPA CHETTIAE 

V. 

COMMI8SIONEE OE INCOME TAX, MADEAS. 

m 

Sib H. 0. C. Bjsasley, C. J., Mookbtt, J., abb 
Lakshmana Bag, J. 

Januaury 16, 1937. 

Inoomb-tax — Allowanoks — Intebbst on Bobrowed Capi- 
tal — Money-lending Business— Assessed Compelled to 
Accept Agricultural Lands in Ebpayment op Loan — In- 
terest ON Capital Borrowed Ebpbbsbnting Agbioultubal 
Lands so Received — Establishment and Other Charges fob 
Management and Cultivation, Whether Allowable — Indian 
Income Tax Act (XI of 1922), Sec. 10 (2) (iii). 

Where a person who is carrying on business as a moneys 
lender borrows money for his money-lending business and lends it 
out to constihie^its, and is obliged in the course of business to re- 
ceive agricultural lands in repayment of his debts from such con- 
stituents, he is entitled to a deduction of the interest paid by him 
also on so much of the capital borrowed by him for business pur « 
poses as is represented by the agricultural lands got under Sec- 
tion 10 {2) {iii), in computing the profits and gains of his money- 
lending business. 

He is also entitled to a deduction in respect of the establish- 
ment and other charges incurred by him for managing and culti- 
vating such lands and the amount spent for obtaining conveyances 
of such lands. 

SOMASUNEAEAM ChBTTIAE V. CoMMISSIONBE OP INCOME TaX, 
Madeas [1932] 55 Mad. 885 and Peovident Investment Co., 
Ltd, V, OoMMissioNBB op Income Tax, Bombay [1932] (6 I.T.C. 
21) distinguished. 

Hughes v. Bank op New Xbaland [1936] (1936 All Eng. 
L. K. 976) relied on. 

Cases referred' to ; 

ChETTIAPPA ChKTTIAE V. CoMMISSIONBE OP INCOME TaX, 

[1930] (4 I.T.C, 188 ; 122 LC. 349 ; 31 M.L.W. 215 ; A.I.E. 
1930 Mad. 119). 
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COMMISSIONKB OF InCOMB-TAX, BiHAB AND OlilSSA V. MaHA- 

KAJADIBAJ OF Dabbhanoa [1935] (I.L.li. 14 Pat. 623 ; 62 I.A. 
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SOMASUNDABAM ChBTTIAB V. COMMISSIONEB OF INCOME TaX, 

[1932] (2 I.T.C. 605; I.L.R. 55 Mad. 885 ; 138 I.C. 301 ; 63 
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Case stated by the Commissioner of Income-tax, Madras, 
under Section 66 (3) of the Indian Income-tax Act, Act XI of 
1922, in the matter of the assessment of B.A.S.S. Ghellappa 
Chettiar for the year 1934-36. [O.P. No. 262 of I936j. 

T. jR. Venhatarama Sastri and K. 8. Sankara lysf, for the 
assessee. 

M. Fatanjali Sastri, for the OommiHsiouor. 

STATEMENT OF CASE. 

In accordance with the High Court’s order quoted above 1 
have the honour to refer the following case for the decision of 
the Hon’ble the Judges of the High Court under Section 66 (3) 
of the Indian Income-tax Act (XI of 1922) hereinafter referred to 
as the Act. 

Pacts 

2, The petitioner is the manager of a Hindu undivided 
family deriving income from property, business (money-lending) 
at Kothamangalam (his headquarters) within the jurisdiction of 
the Income-tax Officer, Karaikudi II Circle, at Kyaiklat and 
Thayetmyo m Burma, and at Xiang, Malacca and Kualalumpur 
in the Federated Malay States. He also derives income from 
agricultural lands. 
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3« For the assessment of the year 1934-35 (previous year 
Tamil year Srimukha corresponding to 13-4-1933 to 12-4-1934) 
the petitioner was assessed on a total income computed at 
Rs, 30,963. In computing the income as above, the Income4ax 
Officer disallowed (i) Es. 17,796 under interest payments in the 
Kyaiklat branch and (ii) Rs, 3,114 under establishment and other 
charges in the Kyaiklat and Thayetmyo branches, 

(i) Interest disallowed in the Kyaiklat branch~Bs. 17,796o 

The petitioner owns lands used for agricultural purposes and 
assessed to land revenue in Burma, These lands were acquired 
in repayment of money lent in the course of the money-lending 
business carried on at Kyaiklat. He now cultivates them and 
derives income from them. The amount invested in these lands, 
the expenses incurred in cultivating them and the receipts from 
them are incorporated in the accounts of the money-lending busi- 
ness. The business is conducted mainly with borrowed capital. 
According to the Balance Sheet as on the last day of the year of 
account the total amount borrowed is Rs. 6,82,897, while the 
petitioner's own capital is Rs. 37,036 and the total amount in- 
vested in lands is Rs. 4,62,192. Thus roughly 4/5 of the borrowed 
amount has been used for purchasing the lands. The total in- 
terest on the borrowed money paid during the year of account 
amounted to Rs, 22,245 and the receipts from the lands amounted 
to Rs. 11,567. In determining the profits liable to assessment 
the petitioner excluded the receipts, Rs. 11,567 from his in- 
come on the ground that it was “ agricultural income ” exempt 
from assessment under Section 4 (3) (viii) of the Act, but claim- 
ed the entire interest paid, viz^, Rs. 22,246. A copy of the Profit 
and Loss account filed by the petitioner along with his return of 
income is filed marked Exhibit A. The Income Tax Officer held 
that since 4/6 of the borrowed money had been invested in lands 
the income from which (Rs. 11,667 in the year of account) was 
exempt from assessment, the interest paid on the borrowed 
money to the extent to which it had been used for purchasing 
lands was not deductible from the profits of the money lending 
business liable to assessment. He accordingly disallowed 4/6 of 
Rs. 22,245 or Rs. 17,796. These figures are not disputed. 

{ii) Establishment and other charges disallowed — Bs. 8,114. 

This is made up of the following items : 

(a) Establishment charges 


Bs. 2,298 
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(b) Loss in cattle purchasp, lands and 

bulla accounts. Ea. 779 

(c) Conveyance cbargea relating to lands Es. 37 


Rs. 3,114 


The staff employed by the petitioner at Kyaiklat attended 
both to the management of the lands and to the money lending 
business. But the expenses on account of establiphnient charges 
were all debited to one account. The total expenditure under 
this head claimed by the petitioner was Ks. fl,490. Of this 
Rs. R9.3 was salary payable prior to the year of account. Deduct- 
ing this, the salary of the year amounted to Rs. 4,697. As in the 
case of the interest on borrowed capital, the Incomo-tax Officer 
held that the whole of this expenditure should not be charged 
against the profits of the money-lending business, as it was in- 
curred not only for earning those profits but also for earning the 
profits of the income from lands exempt from assessment. In 
the absence of separate accounts to show the agricultural portion 
of the expenditure the Income-tax Officer fixed it at 60% of the 
total with reference to the volume of work involved in each case. 

He accordingly disallowed half of Rs. 4,697 or Rs. 2,298. 
The other items amounting to Rs. 816 were expenses solely in- 
curred in connection with the cultivation or acquisition of the 
lands. The Income-tax Officer therefore disallowed them also. 

An extract from the Income-tax Officer’s order is filed mark- 
ed Exhibit B. 

4. The petitioner appealed to the Assistant Oommissiouer 
and among other things objeeted to the disalhiwanco of the above 
two items. The Assistant Commissioner confirnuu! tlie Ineoiiie- 
tax Officer’s findings in respect of these two items but on other 
grounds he reduced the assessment from Rs. 30,963 to 
Es. 26,605. An extract from his order is filed marked Ex- 
hibit C. 

5. The petitioner then appealed to me for a reference to the 
High Goutt on two alleged questions of law. My predecessor 
held that the questions formulated by the petitioner did not arise 
and accordingly dismissed the application. But under Section 33, 
he allowed Es. 37 (conveyance charges relating to lands — item 
(ii) (c) in paragraph 3 above) and reduced the assessment ac- 
cordingly. A copy of his order under Sec. 66 (2) is filed marked 
Exhibit D, 
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q MioreTm the High Court under 

Section 66 (3) and the High Court has now ordered me to refer 
the following two questions : 

(1) Whei e a pei son who is canyjng on business as a money- 
lender, borrows rnoney for his money-lending business, lends it 
out to constituents, and is obliged in the course of the* business 
to receive agricultural lands in repayment of his debts from such 
constituents, is he not entitled to a deduction of the interest paid 
by him on so muc i of the capital borrowed by him for business 
purposes as is rein-esented by the agricultural lands got in under 
Section 10 (2) ( 111 ) m eomputing the profits and gains of the 
banking business for the year of account ? 

(2) Whether the petitioner is not entitled to a deduction in 
respect of the estabhsliment and other charges for managing and 
cultivating the lands m Kyaiklat and Thayetmyo on the ground 
that they are expenses incurred for agricultural purposes and the 
amount spent for obtaining conveyances on the ground that it is 
an expense of a capital nature. 

Opinion of Commishionkh : Question (1). The main point for 
decision is whether the amount in respect of which interest has 
been disallowed is “ capital borrowed for the purposes of the 
bnsineBS ” within the meaning of Section IQ (2) (iii) of the Act. It 
has been held by this Court in H,mmu„daram Chettiar v. Com- 
TMSstoner of Income Tax that “ Imsin. ss ” in this section means 
the buBiness whose profits ar<. being in the year under 

consideration and that the expn ssion “ capital borrowed for the 
purposes of the ImsumsH,'' ni.,,nH capital borrowed “and med 
for the purposes of th- buHineHs.” '{’he Itombay High Court has 
also held the same view in PruHdenf Investment Go. v. Com- 
inissio7ier of Income Tax, lUnnhaij. Ii in not disputed that the 
profit from the lands tli<jiig!i boon acquired with the 

funds borrowed by the numey-lemhng business is not the 
subject inatter of the iisHesHnient and in fact such profits have 
leen rightly excluded by th,. petitioner and the Income tax 
Officer from the conipuiatmn of ihe “total income The 
borrowed capital reprcRenfed hy ihesi. lands cannot therefore be 
said to have been used for farnirm the profits of the money-lend- 
mg business which are .he sul,pe. matter of this assessment. 

in qiwHtUm ihe income from the lands 

® ® <’» I lie inom.v' used for acquiring them 

18 immaterial. If the pric,. ,,,f yield from the 

land increases the petitioner's inenn- the lands will certainly 
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be more than the amount of the interest in question and clearly 
such income will continue to be exempt from aHsessment under 
Section 4 (3) (viii). It is inequitable to allow the petitioner to 
deduct from his “ taxable income ” the charges incurred in earn- 
ing “ non-taxable income”. The question should be answered 
in the negative. 

Question (2). The question whether the establishment and 
other charges tor managing and cultivating the lands can be 
deducted m computing the profits of the money-lending business 
will depend upon whether these charges will fall under the allow- 
ances described in Section 10 (2), Clauses (i) lo (ix) of the Act. 
Obviously clauses (i) to (viiia) of this sub-section have no applica- 
tion. The condition laid down for an allowance under clause (ix) 
is that the expenditure should have been incurred solely for the 
purpose of earning the profits and gains in respect of which tax 
is payable by the petitioner under the head ‘business’. The 
expenditure in question is similar to the interest considered under 
question (1) above and for the reasons given under that question 
this expenditure cannot be said to have been incurred for the pur- 
pose of earning the profits of the money-lending business. I am 
therefore of the opinion that the petitioner is not entitled to a 
deduction in respect of these charges. The fiist part of the ques- 
tion should be answered accordingly. 

The amount spent for obtaining conveyances, viz., Rs.S?, was 
allowed in my predecessor’s order under Section 83, (No. 411-36 
dated 23rd July 1936). The question whether it is expenditure 
of a capital nature does not therefore arise on the facts of this 
case.' A similar question has been considered by the Privy Coun- 
cil in Baja BagJiunandan Prasad Singh and another v. The 
Commissioner of Income-tax, Bihar and Orissa. According to 
that decision the expenditure in question is of a capital nature. 
The 2nd part of the question should be answered accordingly.” 

JUDGMENT. 

The assessee is the manager of a Hindu undivided family 
carrying on money-lending business in India, Burma and the 
Federated Malay States with borrowed capital. The findings of 
fact are not very clear but before us the argument has proceeded 
on the following basis : Owing to certain clients in Burma being 
unable to meet their obligations, the assessee was compelled to 
receive in repayment of loans made by him, agricultural lands 
in Burma. The money which bad been lent had originally been 
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borrowed by the assessee for the purpose of his money-lending 
business, that is to say, that he borrowed and in his turn lent the 
same money no doubt at a higher rate of interest. It was conced- 
ed by Mr. Patanjali Sastri that the assessee was carrying on one 
business for the year of assessment 1934-35. It has not been 
contended before us that the assessee was retaining anil cultivat- 
ing these lands of his own inclination, but owing to the fall in 
agricultural lands he was involuntarily in possession and was 
preserving his capital in the only way open to him pending a 
return of agricultural economic conditions which made it possible 
for him to realise, if not all, at least some of the capital 
originally lent to the borrowers, the previous owners of the lands. 
It was not disputed that the whole of the money borrowed, a 
great part of which is now in the form of land, was originally 
borrowed for the purpose of the money-lending business. In 
view of these admissions of fact, it is not necessary for us to send 
this matter back to the Commissioner for findings. For the 
assessment of the year 1934-1935 the assessee was assessed on 
total income computed at Es. 30,963. lu computing the income 
the Income-tax Officer 'disallowed Es. 17,796 under interest pay- 
ment in the Kyaiklat branch and Es. 3,114 under establishment 
and other charges in the Kyaiklat and Thayetmyo branches. The 
interest charges disallowed were claimed by the assessee under 
Section 10 (2) (iii) of the Income-tax Act as representing the 
capital borrowed by him for the purpose of his business which 
capital w^s now represented by agricultural lands. The Incomp- 
tax Officer held that four-fifths of the mo-ney borrowed was so 
represented but he disallowed the claim on the ground that as 
the money was invested in agricultural lands the income from 
which is exempt from income-tax under Bee. 4 (3) (viii) of the 
Act the assessee was not entitled to the allowance mentioned m 
Sec. 10 (2) (iii). He accordingly disallowed the claim for interest 
as regards four-fifths of the money borrowed which he considered 
was the amount of the capital then represented by lands but he 
allowed the remaining one-fifth as being money borrowed for the 
purpose of the money-lending business and utilised therein. The 
assessee also claimed a sum of Es. 3,il4 made up as follows : 

Establishment charges Ks« 2,298 

Loss in cattle purchase, lands and bulls acconuts 779 

Conveyance charges relating to lands 37 
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The last item was allowed by the Commissioner. The other 
items were claimed as being charges under Sec. 10 (2) (ix). The 
Commissioner disallowed the amount of these other items also on 
the ground that as it is expenditure for the purpose of earning 
agricultural income, it also was not deductible on the same 
grounds oS. which he had ruled that money borrowed and sub- 
sequently used in agricultural lands was not a permisHihle deduc- 
tion. The assessee moved this Court and in compliance with the 
Court’s direction the Commissioner has referred to us the follow- 
ing two questions : 

(1) Where a person who is carrying on busiuess as a money- 
lender borrows money for his money-lending business, lends it 
out to constituents, and is obliged in the course of the business to 
receive agricultural lands in repayment of his debts from such 
constituents, is he not entitled to a deduction of the interest paid 
by him on so much of the capital borrowed by him for business 
purposes as is represented by the agricultural lands got in under 
Sec. 10 (2) (iii) in computing the profits and gains of the banking 
business for the year of account ? 

(2) Whether the petitioner is not entitled to a deduction in 
respect of the establishment and other charges for managing and 
cultivating the lands in Kyaiklat and Thayetmyo on the ground 
that they are expenses incurred for agricultural purposes and the 
amount spent for obtaining conveyances on the ground that it is 
an expense of a capital nature ? 

Section 10 (1) and (2) is as follows : 

“ (1) The tax shall be payable by an assessee under the head 
“ Business ” in respect of the profits or gains of any business car- 
ried on by him, 

(2) Such profits or gains shall be computed after making the 
following allowances namely : 

(iii) in respect of capital borrowed for the purposes of the 
business, where the payment of interest thereon is not in any 
way dependent on the earning of profits, the amount of the in- 
terest paid.” 

It IB, as we have emphasised, conceded that this capital was 
borrowed for the purpose of the business and on the facts we hold 
that It has also been used for the purpose of the business because 
it is an unquestioned fact that the assessee received these lands in 
repayment o£ the loans made by him not of his own volition but 
of necessity, there being no other method of getting payment, and 

hat therefore these lands came into his possession directly in the 

t 
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course of his money-lending business and represented the capital 
originally borrowed. Frima facie therefore the assessee is entitled 
to the benefit of See. 10 of the Act, but the Commissioner’s learn- 
ed counsel argues that nothing which cannot help to earn taxable 
income is the subject of exemption and agricultural income is not 
taxable and by implication in Sec. 10 (1) and (2) before the words 
profits or gains ” must be read the word taxable”. He contends 
that the object of Sec. 10 is to reduce the amount of taxable in- 
come and that it cannot therefore possibly apply to any income 
which is not the subject of taxation. No case exactly in point has 
been cited. But the Commissioner has relied especially on two 
Indian decisions, one of this High Court and the other of the 
Bombay High Court. In Somasundaram Ghetiiar v. Commissioner 
of Income-^tax^ Madras^ the question arose whether interest on 
capital borrowed in India to be used abroad (in that case the 
Federated Malay States) was a permissible deduction under Sec. 10 
(2) (iii) of the Income Tax Act. It must be emphasised that no 
complication with regard to the use of the capital in a foreign 
country arises here, Burma and Madras being subject to the same 
Act. This High Court took the view that business ” in Sec. 10 
(2) (iii) means the business whose profits are being assessed in the 
year under consideration. In Provident Investment Company 
Limited v. The Commissioner of Income tax, Bombay, the Bombay 
High Court held that where an Indian finance company borrow^ed 
money in British India and invested it abroad keeping both the 
income arfd capital abroad, the interest on the money so borrowed 
was not deducted under Sec. 10 (2) (iii) of the Income Tax Act 
by reason of the fact thafe the income was not the subject of 
taxation in British India. The decision of the Court there again 
rested on the fact that the whole of the interest derived from the 
borrowed capital was outside the jurisdiction and was not the 
subject of taxation in India. At page 25 Beaumont, C. J., ex- 
pressed himself as follows : 

“ Now looking at the section again in the light of the context, 
tax IS to be payable by an assessee under the head of ** Business ” 
m respect of the profits or gains of any business carried on by him. 
Clearly that must mean in respect of the taxable profits or gains 
of any business carried on by him and the business must be one 
which earns taxable profits or gains. Then when we come to sub- 
section (2) (iii) an allowance is to be made in respect of interest 
on capital borrowed for the purposes of the business. Now, I 
think that again must be for the purposes of the business which 
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earns or is capable of earning taxable profits, Wlietliei or not 
in fact taxable profits are earned is not necessarily the criterion, 
because the borrowed money may earn no profit, butl think that 
business referred to in that section is a business which is so 
carried on that taxable profits may be earned, and unless it is a 
business M that character a deduction for mterebt on capital 
money borrowed for the purposes of that business is not allowa- 
ble under the Act,” 

It will be noticed in both these cases the income derived from 
borrowed capital was not the subject of any taxation in Jiritish 
India, In this connection it should be observed that Bee. 4 of the 
Income Tax Act makes the Act applicable to all income, profits or 
gains, accruing or arising or received in British India, or deemed 
to be received therein^ But the Act does not apply to agricul- 
tural income in British India* Under Bee, 4 (3) (via) it is pro- 
vided that “ This Act shall not apply to: — agricultural mcome.” 

” Agricultural income ” is defined in Bee. 2 (i) as meaning 

"‘(a) any rent or revenue derived from land which is used for 
agricultural purposes, and is either assessed to land revenue in 
British India or subject to a local rate assessed and collected by 
otiicers of Government as such ; 

(b) any income derived from such land by— (i) agriculture,” 
The rest of the definition is am relevant, it should be ob- 
served that the agricultural income must bo derived from “such 
land”, M., laud assessed to land revenue m British India or subject 
to a local rate assessed and coilecLtid by the olficers of Government 
as such. There is no foundation therefore for the argument which 
we have heard that agricultural income is exempt from all taxation 
and it is therefore prima facie inequitable that money borrowed 
and represented by an income which does not pay tax should be 
subject to any of the benefits of the Act. On the contrary, under 
the Act such income is expressly excluded from the burden of in- 
come tax because it has already paid tax to Government m another 
form. That such circumstances as we now have to consider were 
m the contemplation of the legislature when passing this Act we 
take leave to doubt, but they have arisen and must be dealt with 
not on general principles but in accordance with the principles 
relating to the construction of a fiscal statute, that it should 
be strictly construed. 

It seems to us that the governing section in order to decide 
this matter must be Sec. 10 (2) (in). Was the capital borrowed for 
the purpose of the assessee’s business? No difficulty arises about 
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thatj for it is conceded that it was so borrowed. It was also un- 
questionably used for the purpose of the business because it is 
again conceded that it was lent to the borrowers. Does it continue 
to be so used? It is in that respect that it is imported again to 
emphasise that this case has been argued before us on the basis 
that these lands came into and were retained in the possession of 
the assesses in payment of a money-lending debt and ex necesntate. 
In this Presidency there is a current of authority to the effect that 
immoveable property received by a money-lender in repayment 
of loans is an asset of his money-lending business and that any 
profit derived from the sale of such lands and also any income from 
the lands such as rents etc.» must be regarded as the profits of such 
business and taxable as such (See Chettiappa Ohettiar and others 
V. The Commissioner of Inoome-tax, Madras^ 4 I.T.G. 188). In 
that case as here the assessee was a money-lender who had secured 
his advances on rubber estates which he had finally to take over in 
repayment of his debts and to hold until a favourable opportunity 
occurred for resale and it was held that any profits from such 
resale were profits of his money-lending business. (See also 
Lakshmanan Ohettiar v. The Commissioner of Income- tax^ Madras 
4 I.T.G. 200). In Ccmmissioner of Income-tax, Bihar and Orissa 
V. Maharajadiraj of Darbhanga (14 Pat. 623) the Judicial 
Committee had before them for consideration the question as to 
whether income received from an estate taken over by a lender as 
security for an amount advanced under an usufructuary mortgage, 
was agricultural income. At page 631 Lord Macmillan in deliver- 
ing the advice of the Board, after setting out the facts and empha- 
sising that jprema facte the income of the land was agricultural 
income, states as follows : — > 

‘‘ In answer to this prima facte conclusive ground for exclud- 
ing the sum in question from the respondent’s assessment the 
appellant concedes that if the respondent were not a money-lender 
and if the transaction in virtue of which he receives the rents had 
not been a transaction entered into in the cottrse of his money- 
lending business, he would have been entitled to invoke the 
statutory exemption of agricultural income ; but the appellant 
submits that the fact that the respondent carried on a money-lend- 
ing business and receives the rents as the result of a transaction 
entered into in the course of that business makes all the 
difference.” 

It would appear therefore that the Board recognised the posi- 
tion that rents from agnculturaliands could be received in virtue 
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of a money-lending iransaction. Their Lorclehipft then proceed 
to hold that agricnltnral income doen not lose iie character by rea« 
Bon of the nature of its receipt and state: “ The exemption is con- 
ferred and conferred indelibly on a particular kind of income and 
does not depend on the character of the recipient.*.,. In view 
of theabo^e we consider that all the proviBons of Section 10 (2) 
(iii) are complied with in that the money concerned wa« borrowed 
and at all material iimes was nsed and continued to be URed for 
the purpose of business ’h 

Certain cases were referred to in which for the purpose of 
assessment the busincBR of the aBBessoe hud been split into two 
categories, for mstunoe, Jl/aojse*.^ (1919, 1 K.Jhbd?) in which 
the business of a journalist and the buBincBs of an editor were 
divided, and cme (1918, 2 K.B. 709) in which the busi- 

ness of a chemist and the business of husbandry were split. In 
the Ipoh case, Sotnasmidarain Ghettiar v. Gommumoner of Income- 
tax, Madras, the Madras and Ipoh buBinesses were treated 
as distinct. That aspect does not arise before us because 
Mr. Patanjali Sastri argued the case on the basis, as is unquestion- 
ably the fact, that only one business was carried on by the assessee* 
In both the English cases cited above it must be observed that the 
separate enterprises were of design carried on by the assessee. 
Eor instance in Bansom^s case no doubt the firm^s direotorH could 
have bought their herbs in the market but they preferred to grow 
them themselves. Nor was there any obligation on Mr. Maxse to be 
a journalist as well as an editor. But in the case before us where 
is the money-lender’s choice ? Here is the only methofl by which 
he can be repaid if further losses m the money-lending busineBB 
are to be avoided. And how can agricultural land be preserved 
except by cultivation ? The cultivation was merely a necessary 
incident of his involuntary possession which came to him because 
as a money-lender he liad lent money to a borrower who could 
not repay his money. It appears therefore that only by straining 
the Act against the assessee can ho be excluded from the benefits 
of S. 10 (2) (ill). Apart from the fact that that is not the method of 
construing a taxing statute it appears there is nothing unreasona- 
ble in the result at which we arrive. The legislature has thought 
fit to exclude agricultural income from the incidence of income- 
tax because it has already paid the tax in another form. The posi- 
tion is peculiar to India and not to England and in this case we 
are told — and it appears to be the fact — that the assessee would be 
better oft if he had not taken this land from the debtor and was 
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therefore unabJe to realise anything in cash as he would then be 
able to get the benefit of Sec. 10 (a) (iii). The argument of the 
Commissioner’s learned counsel appears to be entirely based on 
the fact that agricultural income is not the subject of income tax 
in British India for he conceded that had the repayment of the 
loan to the money-lender been received in the form of\ number 
of motor cars which could be let out on hire until a favourable 
opportunity to sell them arose (such profits would of course be 
taxable), the assessee would have been entitled to the benefits of 
Sec. 10 (2) (iii). The Commissioner has relied on Sachindra 
Mohan Ghosh v. The Commissioner of Income Tax, Bihar and 
Orissa, In that case a receiver was appointed by the court for 
the management of an estate which derived taxable and non-tax- 
able income and the question arose what proportion of the salary 
of the receiver was allowable expenditure. The decision is of no 
assistance in this matter because it deals with income from **other 
sources”, and Sec. 12 (2) which governs that decision permits a 
deduction of expenditure (not being in the nature of capital ex- 
penditure) incurred solely for the purpose of making or earning 
such income, profits or gains. In the present case we are deal- 
ing with business and interest on capital borrowed for the 
business. 

Since the arguments in this reference were concluded a report 
of a very recent decision of the Court of Appeal has been received 
in this country and has been brought to our notice : Hughes {Ins- 
pector of* Taxes) v. Bank of New Zealand (1936) 3 All-England 
Law Eeports 975. In that case the bank had a branch in London 
and from its floating capital had purchased 6 per cent, war loan 
which is tax free and 3 per cent. Indian Government Stock and 
other securities on which the amount of the tax had been repaid 
on the ground that there was no residence by the assessee in the 
United Kingdom. It was sought by the income tax authorities to 
tax the interest on all the above securities. The authorities 
further denied the right of the bank to deduct the expenses in- 
curred by the bank for the purpose of earning the income from 
the above securities. The Court of Appeal after holding that the 
immunity from taxation of the above securities was absolute, 
dealt with the question whether the expenses of the bank incurred 
for the purpose of earning non-taxable income were properly de- 
ducted. £41,262 was found to be the expenses attributable to the 
earning of the profits derived from the above-mentioned securi- 
ties and it would appear that very much the same argument was 
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advanced by the Inspector of Taxes in that case as has been ad- 
vanced here. It is summarised by Lord Wkiohi’ at p. 997 as 
follov?s : "It is contended on behalf of the Crown that, if the 
bank get the benefit of that exemption, it should be deprived of 
the advantage of deducting this sum of 1141 ,262 being the ex- 
penses att«ibuta.ble to the earning of the income which has been 
held to be immune from taxation. In other words, it is said, if 
the corpus— that is to say, the income — is to be excluded, the ac- 
cessary — that is to say, the expense of earning it — ought also to 
be excluded. The exclusion on the one side ought to be balanced 
by the exclusion of the other, otherwise the taxpayer is getting 
a double advantage, he is getting his exemption in respect of the 
interest, and he is also having the additional benefit of deducting 
the expenses of earning tlnit interest, just as if the interest had 
been included as taxable. I confess that there seems to bo great 
force in that argument, and if I had been able to find a warrant 
for giving effect to that argument in the language of the Act I 
should certainly have done so, because it seems to me to bo both 
a reasonable and a proper conclusion.” With regard to this last 
observation of Lord Weight, as we have already pointed out, in 
India a special provision is made for taxing agricultural lands so 
that "the double advantage” referred to is not applicable here. 
But at page 998 his Lordship says. "The expenses which are 
dealt with here by the OomniiBsioners are interest on the money 
borrowed and used to purchase these particular securities, and it 
would be a suitable conclusion if that could be deducted.” Loan 
Weight rejected the contention that one part of the expenses 
could be eliminated and the trade as it were divided, observing 
that there was one individual trade. In the present reference as 
already indicated the agricultural activities of the assessee were 
inextricably mixed with and incidental to the money-lending 
business. 

The above decision seems to support the view which we 
have expressed that in the absence of any express provision in the 
Act, the assessee is not to be deprived of the advantages conferred 
by exemptions such as Sec. 10 (2) (iii) because the capital bene- 
fitting therefrom by means of permissible deductions happens to 
produce a non-taxable income. 

It follows from what has been stated above that the answer 
to the first question must be in the affirmative. The answer to 
the second question will admittedly follow from the decision on 
the first and the answer to it therefore is also in the affirmative, 
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The assessee will have costs of this petition fixed at Bs. 260, The 
Es. 100 deposited by the assessee will be refunded. 


[In the Patna High Coubt.] 

EAJENDEA NAEAYAN BHANJA DEO 

V, 

COMMISSIONEE OF INCOME TAX, BIHAE & OEISBA. 

Sib OouBTNBY-TEBBEnii, 0. J. and James, J. 

September 4, 1936. 

Permanently Settled Estate — Income prom Fisheries, 
Markets etc. — Liability to be Assessed to Income tax — Im- 
plied Eepeal of Prior Treaty. 

Where a Baja who was assessed to income tax claimed exempt 
tion in respect of income derived from fisheries, market rights, 
right of ferry etc., on the ground that under a treaty with the 
Government in 1808, the Government had, in view of his under^ 
taking to pay a specified annual tribute to the Government, agreed 
that ^no further demand, however small, shall be made on the said 
Baja^ : 5eld, that the Income Tax Act, by imposing a tax on all 
persons in British India without exception, must be deemed, by 
necessary implication, to have repealed the earlier exemption, a 7 id 
the income %n question was taxable under the Act. 

If there be any earlier legislation or a treaty between the 
Sovereign power and the subject for special exemption from future 
taxation, followed by the introduction by the Sovereign power at 
a later date of legislation which admittedly , hut for the claim to 
the earlier exemptio7i, applies to and includes the person who was 
originally exempted, it follow*s that by necessary implication the 
later statute repeals the earlier statute or other Act under which 
the exemption is claimed. 

Cases referred to : 

Kutneb V. Phillips [1891] (2 Q.B. 267). 

Eaja Pbobhat Chandba Babua v. Commissionbb op In - 
GOME TAX [1930] (67 LA. 228 ; 126 I.C. 871). 
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Case slated by the Commissiouer of Jncomo lax, JJiliar and 
Orissa, under Section 66 (2) of the Indian Income tax Act, XI of 
1922 ; Mis. Jud. Case No. 9 of 1936. 

The material facts are slated in the judgment. 

K. P.^ayaswal, O.C.Dm and Dharmashila Lai, for the 
assessee. 

Mamhar Lai, for the Commissioner of Income Tax. 

JUDGMENT. 

OoujiTNJBY-TiSBitKLJD, C.J. — The assessee for the year of as- 
seKsment was a nobleman of this province, llis estate is now 
included in the province of Orissa. Ho was assessed under the 
Income tax Act to pay tax on an income of Kb. 1,86,019. Out of 
this income the dispute between the assessee and the department 
is concerned with an aggregate sum of Ks. 21,171 comprised in 
four items of sir income, that is to say, income which is derived 
from his Kajaship over the estate, the four iteiiis being : in res- 
pect of fisheries Ks. 18,249, market rights Ks. 692, rights of ferry 
Ks. 1,884 and in respect of income derived from the sale of bones 
and hides Ks. 446. He claims to hold his estate by virtue of a 
Treaty engagement entered into by his ancestor in the year 1803 
with the British Government of that day. It was entered into 
at a time when the British were first engaged in subjugating 
Orissa. There is some reason to doubt the historical accuracy 
of the claim made by the assessee and a considerable pnrt of the 
decision of the Commissioner of Income Tax is occupied with a 
partial refutation of that claim. To my mind to decide that 
question of historical accuracy is no part of our duty, because for 
the decision of this case the claim made by the assessee in respect 
of the alleged treaty rights and privileges acquired by him may 
be assumed, whether the claim be sound or not. By the treaty 
in question the Kaja of that day entered into obligations with the 
Government of the day by which he assumed certain specified 
duties towards the JEast India Company, then the Sovereign power 
of the country, and amongst other duties he undertook to pay to 
the Government an annual tribute of 84,840 Kahuns of Oorees 
which was subsequently translated into Government currency at 
the rate of 20,408 Sicca Eupees per annum. On the part of the 
East India Company the engagement, it is said, was that : 

‘no further demand, however small, shall be made on the 
said Raja or received from him as nazar, supplies or otherwise.’ 
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The assessment has been made upon the items of income 
amongst others which I have set forth, under Sec. 6 of the Income 
Tax Act as income from “ other sources,’' it is conceded and 
rightly conceded on his behalf that but for the historical claim to 
exemption made on his behalf the income in question if consider- 
ed with relation to the Income Tax Act alone is ceftainly tax- 
able. Further -more it is conceded, and also properly conceded, 
that there is nothing in the Income Tax Act which excludes from 
taxation the income in question. The argument on behalf of the 
assessee is confined solely to this very simple point. It is pointed 
out that in the Income Tax Act there is no express reference to 
the Eaja or to any one of the specific classes to which he belongs 
and there is no repeal of the Treaty relating to him which has 
statutory force. It is urged therefore that inasmuch as there is 
no specific repeal of the contractual or, if I may say so, that 
statutory relationship between himself and the Government it 
follows that either the Income Tax Act in its general terms can- 
not in the absence of such repeal, be held to apply to him, or on 
the other hand that the Act, in imposing upon him a taxation, 
which it was solemnly agreed should not be imposed upon him 
is ultra vires. 

To deal with these two arguments : it is said that specific 
exemption from taxation cannot be abrogated by general terms 
in a subsequent Act imposing taxation and that there must be a 
specific repeal of the exemption. Mr. Jayaswal endeavoured to 
find authority for this proposition of law but was unable to find 
anything which brought conviction to my mind. If there be any 
earlier legislation or a treaty between the Sovereign power and 
the subject for special exemption from future taxation, followed 
by the introduction by the Sovereign power at a later date of 
legislation whidh admittedly, but for the claim to the earlier 
exemption, applies to and includes the person who was originally 
exempted, it follows that by necessary implication the later 
statute repeals the earlier statute or other Act under which the 
exemption is claimed. Indeed one of the cases to which Mr, Jayas- 
wal on behalf of the assessee referred expressly recognised this 
principle. In Kuiner v. Philips^ Smith, L,J., dealing with a some- 
what similar argument although not m a taxation case, said; 

‘Tt is admitted on the part of the applicant that there has been 
no express repeal of this section ; but xt is argued that, by reason 
of the legislation which has since taken place and especially by 
reason of the provisions of the County Courts Act, 1888 (51 and 52 
Viet. c. 43), it has been repealed by implication. Now a repeal by 
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implication is only effected when the provisions of the later 
enactment are so inconsistent with or repugnant to the provisions 
of an earlier one, that the two cannot stand together, in which’ 
case the maxim “ Leges posteriores contraries abrogant ” applies, 
the quotation being from Coke’s Institutes.’ 

In thil case if we are to assume in the assessee’s favour that 
there was an earlier exemption from taxation, Hec. 6 of the Income 
tax Act, by imposing the tax on all persons in British India with- 
out specific exception, by necessary implication repeals the pro- 
vision of the earlier exemption. As to the argument which, how- 
ever, was not very seriously pressed, that in view of the earlier 
exemption and contractual relationship between the State and 
the assessee, the subsequent legislation imposing taxation in so 
far as it affected him was ultra vires, it cannot bo contended that 
the legislation by the legislative authority in India in any way 
exceeded the powers under which the right of legislation was 
granted to the Indian Legislature. In support of the supposed 
principle, reference was made to the case in Baja Probhat 
Chandra Barua v. Commissioner of Income tax, Bengal, In that 
case the assessee was a zamindar of Assam and on his behalf 
there was advanced an argument somewhat similar to the argu- 
ment on behalf of the assessee in this case that by reason of the 
circumstances of the Permanent Settlement in Bengal, the asses- 
see was exempt from taxation upon certain non-agricultural in- 
come derived from his estate. It was claimed on his behalf that 
the G-overnment had at the time of the Permanent Settlement 
entered into a binding engagement with his predecessor in title 
and persons in like position that no taxation other than the fixed 
revenue should be deemed from the holder of the estate. 

It was urged by Mr. Jayaswal that their Lordships of the 
Privy Council, in deciding the case did, it is true, come to the 
conclusion upon a construction of the the Income tax Act that 
there was no exemption of the assessee from the operation of the 
Act, but he said that their Lordships further went on to discuss 
the claim of fact made on his behalf that a solemn obligation had 
been entered into by the Government at the time of the Permanent 
Settlement, that further taxation should not be levied and from the 
fact of this investigation by their Lordships of the Privy Counci 
he suggested that, had their Lordships found as a matter of fact 
that there had been such a prior obligation on behalf of the 
Government then, notwithstanding their Lordships ’ construc- 
tion of the Income tax Act, they would have held that the Act, 
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however effective on other people, was not effective on the asses- 
see in that case ; but I am unable in perusing this judgment to 
find any indication of any such opinion on the part of their Lord- 
ships. It may be that they discussed this matter with the motive 
possibly of seeing whether for the benefit of historical accuracy 
there had been anything in the nature of a breach of fa!ith. I do 
not find, however, that that part of the decision had any direct 
bearing in the opinion of their Lordships on the ultimate question 
which they had to decide. The question of whether or not this 
income of the assessee is taxable is, to my mind, to be decided on 
consideration of two points only. Firstly whether the taxing 
clauses of the Act did or did not affect income of the kind in ques- 
tion and it is not denied in this case that they do so affect the 
income in question, and secondly whether or not the specific 
income in question comes under the specified exemptions which 
are set forth in the Act. 

It cannot be contended that the income does come under any 
of those specified exemptions. That the Sovereign legislative 
authority has inherent power to impose taxes or alter the position 
of any subject of the State must he beyond question and that not- 
withstanding any previous engagement which may have been en- 
tered into between the Sovereign power and the subject. That 
this principle is clear has been amply manifested in the case, to 
take one example only of the salary paid to His Majesty’s Judges. 
There was certainly a solemn covenant entered into between the 
Government and His Majesty’s Judges that their salary should be 
at such and such rate. There is equally no doubt that subsequent 
legislative enactment reduced that salary notwithstanding the co- 
venant that was in fact passed and this enactment was perfectly 
valid. This was so both in England and in India. No question 
can therefore be entertained of any breach of covenant, however 
gross, and in so saying I do not wish to commit myself in any 
way to the view urged on behalf of the assessee that there was 
in this case any covenant at all. The question that was formu- 
lated for our decision was, ‘ whether on the terms of the Kaool- 
nama, dated 22nd November 1803 the petitioner’s incomes from 
his Kanika Eaj are exempt from taxation under the Taxation 
Act, 1922 ? ’ 

I would answer this question m the negative and the assessee 
having failed, must pay ten gold mohurs by way of costs iu addi- 
tion to the Rs. 100 which he has deposited. 

James, J. — I agree. 


Reference ansv^erei. 
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[In the Sind Judicial Oommissioneb’s Coubt.] 

NARAINDAS & Co. 

V. 

COMMISSIONER OP INCOME TAX, liOMBAY. 

r 

liUPOHANI) BiIjARAM ANP HAVKXjIWALA^ A. J. Cs« 

October 2(5, J980, 

RbPRRENOK— Q tTESl’lDN OB liAW — QtIKSTION W ffKTHEB 

ASBESBERS ABE FilICCESBOBB IN BxtSINKBS— 1 NDl AN INCOME TaX 

Aot (XI OF 1922), Heob, 26 (2), 66, 

The question whether on the facts as founds the assessees 
can he treated as successors in business to another and assessed 
on the profits which had accrued before they took up the business^ 
is a question of law* 

Application under Sec. 66 (3) of the Indian Income Tax Act 
to require the OommiRdoner of Income Tax, Bombay, to state the 
case of the asseBsees. Mis. Appln. No. 86 of 19«33. 

Srikishendas li* Lullat for applicants. 

M* Lobo, for the Oommisaionet. 

JXJDOMBNOC. 

Rupohand Bilabam, A. J. C. — It is a matter of regret that 
this application which is under S. 66 (3), Income Tax Act;, shonld 
not have come up for hearing for nearly three years. We trust 
that the office will exercise more diligence in seeing that such 
matters are brought up for hearing at an early date and if neces- 
sary orders of the Judicial Commissioner obtained for priority be- 
ing given to such matters. The Commissioner of Income Tax 
has refused to refer this case to the Court on the ground that the 
only question which requires consideration is : 

‘ Whether the petitioners can be treated as successors to the 
Auto Sales Co., and assessed on its profits made prior to the 
conveyance of its business to the petitioners ’ 

and that as this question is purely one of fact, and as it de- 
pends upon the circumstances of the case, no question of law 
arises and therefore no reference can be made. But it is contend- 
ed on behalf of the applicants that they do not wish to challenge 
the facts as found by the Income Tax authorities and that all that 
they contend is that the inference which is to be drawn from the 
facts as found is a question of law and therefore they are entitled 
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to have the inference drawn by the Income Tax authorities ex- 
amined by this Court to see if it is correct and if on those facts the 
applicants can in law be treated as successors of the former com- 
pany. It is common ground that Messrs. The General Motors, 
India Ltd,, gave out franchises to different companies for the pur- 
pose of enabling them to sell their cars in the areas allotted to 
them. The applicants had a franchise of the Lahore area. 
Messrs. Auto Sales Co., Jullunder, had likewise a franchise of 
the Jullunder area. On 31st December 1931, The General 
Motors, India, Ltd., terminated the franchise of the Jullunder 
Company and gave the franchise to the applicants. At that time 
the Jullunder Company had for sale a large number of new and 
old cars and accessories in their possession. After the applicants 
obtained a franchise for the Jullunder area, they opened their 
shop at Jullunder, and in order to avoid competition they bought 
over all the assets of the Jullunder firm consisting of new and 
old cars, accessories and outstandings for a sum of Rs. 1,75,000 
but not the liabilities of that firm for which the owners continued 
liable. The applicants say that on these facts they cannot be 
treated as successors of the Jullunder Company. 

On the other hand, Mr, Lobo contends that the only inference 
that can be drawn from those’^facts is that the applicants are the 
successors of the Jullunder Company and that if the applicants 
want to have the luxury of getting an opinion from the Court, he 
will claim special costs. With this notice clearly given to the 
applicants,' the learned advocate who appears for them has asked 
for a reference* We do not wish to say anything now one way 
or the other whether the inference to be drawn from these facts 
is that contended for by the applicants or that contended for by 
the opponent. That is a point which can only be decided at the 
hearing after the case is submitted to the Court and after all the 
necessary papers are before the Court. We order that the 
Income-tax Commissioner should state a case to this Court on 
the point of law which arises on the facts as found by the Income- 
tax authorities. As this matter is already three years old, we 
trust that the Income-tax Commissioner will state the case at an 
early date and that this office will fix the hearing on a very 
early date. 


Order accordingly. 
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[In the Caeouita High Couet.] 

MOHANPURA TEA COMPANY, LIMITED, In re. 

CoSTBlilO, J„ AND PaNCKBIDGK, J. 

January 28, 1987. 

Tba—Company— Tea Geown and Manufactubedin Indian 
State— S oDD in Beitish India— Whether Mntibe Income or 
Only 40% Liable to Tax — ‘ Agricultural Income —Income 
From Lands Situate in Indian State, Whether Exempt- 
Income Tax Act (XI of 1922), Bec. 2 (1), Seo. 4 (2), Bkc. 4 (3) 
(viii)— Income Tax Rules, E. 24. 

The assessees, a limited company having their registered office 
at Calcutta^ owned a tea estate in an Indian State, They grew 
and manufactured tea in this estate and then sent it to Oalcidta 
and sold it there. The assessees claimed that m view of the 
provisions of the proviso to sub-section 2 and stih-section (8) (viii) 
of Section 4 and Buie 24 of the Buies framed under the Indian 
Income Tax Act only 40% of the income thus derived by them from 
the sale of tea was assessable to income-tax: Held, that the 
whole of the income of the assessees from the sale of tea accrued or 
arose in British India where the tea was sold and not in the 
Indian State where the tea was grown and fnanufactured ; the case 
was governed by subsection (1) of Section 4 of the Income Tax 
Act which relates to income accruing or arising in British India 
and not by sub-section (2) of the said section which relates to 
income accruing or arising without British India but received in 
or brought into British India ; the proviso to Section 4^ sub- 
section 2, was not, therefore, applicable to the case and the whole 
of the income derived by the assessees was liable to income-tax. 

Section 4 (8) {viii) does not exempt income derived from lands 
assessed to land revenue in an Indian State as the definition of 
^ agricultural income ’ in Section 2 (I) does not cover income from 
such lands. 

The place where the income accrues or arises is by no means 
necessarily the place where the source from which it accrues or 
arises is situated. 

Commissioners op Taxation v. Kirk (1900 App, Gas. 588) 
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Cases referred to : 

CoMMissiOHEES OP TAXATION ». Kiek [1900] (1900 A.C. 588). 

Killing Valley Tea Company Ltd v. Sboeetaby op State 
POE India [1921] (I.L.E. 48 Cal. 161 ; 61 I.C. 107 ; A.I.E. 1921 
Cal. 40 ; 1 l.T.C. 64). 

Poet Said Salt Association, In re [1932] (I.L.*R. 59 Cal. 
1026 ; 137 I.C. 340 ; 36 C. W.N. 565 ; I.E. 1932 Cal. 626 ; 65 C.L.J. 
182 ; 1932 Comp. Gas. 348 ; 6 LT.C. 123). 

Case stated by the Commissioner of Income-tax, Bengal, 
under Section 66 (2) of the Indian Income-tax Act, 1922, 
(Eeference Number 14 of 1936). 

STATEMENT OF CASE. 

Facts of the Case : “ The assessee in this case, a limited company 
owning a Tea Estate in the Indian State of Tripura, has required 
me to refer to the Hon’ble High Court under Section 66 (2) of 
the Indian Income tax Act the following questions of law which 
according to it have arisen out of the Assistant Commissioner’s 
order in appeal : 

“ I. If on a proper construction of Section 4 of the Act agri- 
cultural income derived from tea grown and manufactured in an 
Indian State but sold in British India is income from agriculture 
accruing or arising in the State and is exempt from taxation 
under the second proviso of Sub-section (2). 

II. If 60 per cent, of the total income derived from such 
business should be taken as representing the income from agri- 
culture.” 

2. The matter relates to the assessment for the year 1936-36 
in respect of the income, profits and gains of the accounting 
period ended 31st December 1934. During the year of account, 
the assessee showed a profit of Es. 3,721-7-9 m the revenue 
account against which were debited interest amounting to Es. 
2,998-7-9 and depreciation Es. 596-8-0 resulting in a net profit of 
Es. 127-8-0. The figure of profit Es. 3,721-7-9 mentioned above 
was arrived at after deduction of the expenses of cultivation, 
manufacturing and other charges necessary for the grow- 
ing, manufacture and transport of the tea from the Indian State 
of Tripura from where the manufactured tea is sent to Calcutta at 
which latter place the commodity is sold. The Income Tax 
Officer made the assessment on a sum of Es. 1,029 after adding 
back inadmissible charges. There is no dispute about the figure 
Es. 1,029 but the claim of the assessee is that 60 per cent, of the 
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income derived from iihc businesB of growing and mannfacinring 
tea represents income derived from agriculture and that income 
from agricnlttire arising or accruing in an Indian State is exempt 
from income-tax under the provisions of the second proviso to 
Section 4 (2) of the Indian Income-tax Act* There is no dispute 
about the**f acts of the case. Tea is grown and mamifactnred in 
the Indian State and sent from there to Calcutta where it is sold 
as said above. The point for determination is whether the whole 
of the amount Rs. 1,029 should be taxed or only 40 per cent, of 
the amounts In its application under Section 66 (2), the assessee 
also asked me to revise the order of the Assistant Commissioner 
under Section 33 of the Act, But, as in my opinion, both the 
assessment and the appellate order are correct I cannot interfere 
under the section. At the same time 1 cannot say that no question 
of law arises out of the appellate order. In my opinion the only 
question of law that arises out of this order is : 

Whether on the facts and circumstances of this case, the 
whole of the income of this Tea Company has accrued, arisen or 
been received in British India?’' 

Instead of, therefore, referring the questions formulated 
by the assessee, I beg respectfully to refer this question to the 
Hon’ble High Court. 

Opimon of the Commissioner. — Section 2 (1) of the Act defines 
agricultural income as below : — 

** Agricultural income ” means 

(a) any rent or revenue derived from land wliich is used for 
agricultural purposes, and is either assessed to land revenue in 
British India or subject to a local rate asscsBcd and collected by 
officers of Government as such : 

(b) any income derived from such land by 

(i) agriculture, or 

(ii) the performance by a cultivator or receiver of rent-in-kind 
of any process ordinarily employed by a cultivator or receiver of 
rent-in-kind to render the produce raised or received by him tit to 
be taken to market, or 

(iii) the sale by a cultivator or receiver of rent-in-kind of the 
produce raised or received by him, in respect of which no process 
has been performed other than a process of the nature described 
in sub-clause (ii). 

Section 4 (3) (viii) enacts that the Income-tax Act shall not 
apply to ‘‘ agricultural income In the case under discussion, the 
land is not assessed to land revenue in British India and is not 
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subject to a local rate assessed and collected by an officer of 
Government because ‘‘Government’^ according to Section 3 (21) 
of the General Clauses Act means the “ Local Government” and 
the “Government of India” as defined in Section 3 (29) and 3 
(22) respectively of that Act. The case therefore does not fall 
under the exemption prescribed m Sec. 4 (3) (viii). Sec. 4 (1) of 
the Act states : 

“ Save as hereinafter provided this Act shall apply to all 
income, profits or gains, as described or comprised in Section 6, 
from whatever source derived, accruing, arising or received in 
British India or deemed under the provisions of this Act to ac- 
crue, or arise, or to be received in British India.” 

We have now to see whether the case under discussion falls 
under Section 4 (1) or not, that is, whether income, profits or 
gains have accrued or arisen or been received in British India. 
In this case, the sale of the entire commodity has admittedly 
taken place in British India and the entire price has admittedly been 
realised there. The Hon’ble High Court in the case of the Port 
Said Salt Association Limited made the following observation : — 

“ By Sec. 4 the tax is charged upon profits ‘ accruing or aris- 
ing or received ’ in British India and if any profit is or must be 
deemed to be of this character it will not be saved by the circum- 
stance that work was done and money spent abroad in order to 
obtain it, Naturally the cost to the assessee wherever incurred 
of producing the article, transporting it and selling it must be 
deducted from the price obtained before the balance can be called 
a profit. ..But profit though it maybe anticipated by valuation or 
otherwise is not realised before price and when the article is sold 
the whole profit is realised for the first time 

According to this decision, the whole of the profits must in 
such a case be taken as having accrued, arisen or been received in 
British India and there is no section in the Act which exempts 
this income from taxation. 

4. The assessee has claimed that 60 per cent, of the income 
is exempt under the provisions of the second proviso to Sec. 4, 
sub-section (2), of the Act. Now this sub-section reads as 
below 

“ Income, profits and gains accruing or arising without Bri- 
tish India to a person resident in British India shall, if they are 
received in or brought into British India, be deemed to have 
accrued or arisen in British India and to be income, profits and 
gains of the year in which they are so received or brought, 
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notwithBlianding the fact that they did not 8o aucrue or arise in 
that year 

The sub-section describes what the expression “deemed 
under the provisions of this Act to accrue or arise or to he re- 
ceived in British India ’’ in the concluding portion of sub-sec- 
tion (1) of" Section 4 means, that is, income, profits or gains 
which have accrued or arisen outside British India to a person 
resident in British India ace received in or brought into British 
India they will be deemed to have accrued or arisen in British 
India. In the case before us, the income has accrued in British 
India not in accordance with the provisions of sub-section (2) 
but of sub-section (1). Sub-section (2) itself not being applicable 
the second proviso to the sub-section cannot be brought in to 
support the assessee’s case. Bub-section (1) of Sec. 4 describes 
all income, profits and gains to which the Act applies and sub- 
section (2) does not take anything out of sub-section (1). It 
rather purports to add something more and bring within the Act 
something which otherwise might not come within it at all. 

6. The assessee relies principally on the decision in the case 
of the Killing Valley Tea Company Limited. In that case tea was 
grown and manufactured in British India and it was held by the 
Hon’ble High Court that as the operations of the assessee were a 
combination of agriculture and manufacture income must be ap- 
portioned and an assessment can be levied only in respect of so 
much of the income as can be attributed to the manufacturing 
process. The facts here are however different. The tea was 
grown and manufactured outside British India and what we have 
got to see is where the income accrued. The aesossee has also re- 
ferred me to the case of Gonimissionerx of Taxation v. Kirk where 
the circumstances were that the company carried on the business 
of mining on lease-hold lands held from the Grown in the colony 
of New South Wales. A certain portion of crude ore was sold 
m that colony but the greater part was converted into a mer- 
chantable product in that colony. The finished commodity was 
sold exclusively outside New South Wales and consequently the 
whole income was realized outside New South Wales. But then, 
the question was whether any portion of the income could be said 
to have accrued or arisen in New South Wales by reason of the 
processes of extraction of ores and their conversion into merchant- 
able product having taken place there. According to the law of 
New South Wales income arising or accruing in New South Wales 
would be liable to taxation there and consequently their Lordships 
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had to answer the question whether any portion of the income 
did so accrue there. Their Lordships in that case held that there 
were four processes in the earning or production of the incomes 

(i) the extraction of the ore from the soil, (ii) the conversion 
of the erode ore into a merchantable product, (lii) the^sale of the 
merchantable product, (iv) the receipt of the moneys arising from 
the sale, and that all these processes were necessary stages which 
terminate in the money, and the income was the money resulting 
less the expenses attendant on all stages. Their Lordships thus 
held that a portion of the income did accrue in New South Wales 
and as such did attract the taxation law of that country. Having 
held this it was not necessary for their Lordships to decide whe- 
ther or not the whole income could also be said to have accrued, 
arisen or been received at the place where the finished commo- 
dity was sold and their Lordships did not decide that question. 
We, however, have the authoritative decision of the Hon’ble 
Judges of the Calcutta High Court in the case of the Port Said 
Salt Association Limited mentioned above that profit is not re- 
alised before price and when the article is sold, the whole profit 
is realised for the first time and it accrues where it is thus realis- 
ed. This being so, the whole of the profit in the case under dis- 
cussion has accrued within British India and has been rightly 
charged under the provisions of Section 4 (1) and not in ac- 
cordance with Section 4 (2) in which case only the question of 
the application of the second proviso to that sub-section would 
have arisen. 

6. I respectfully submit that in the circumstances stated 
above their Lordships will be pleased to hold that the answer 
to the qaestiion formulated in paragraph 2 should be in the 
affirmative.’’ 

Prakash Chandra Majumdar, for the assessee. 

The Advocate-General, Dr. B. B. Pal and B, G. Pal, for the 
Commissioner of Income-tax. 

JUDGMENT. 

Panokeidge, J« — The assessees are a company incorporated 
under the Indian Companies Act with their registered office in 
Calcutta. Their income, profits and gains, are derived from the 
sale of tea grown and manufactured on a tea estate in the Indian 
State of Tipperah, and then sent to Calcutta and sold there. For 
the year 1935-36 the Income-tax Officer assessed the company on 
the taxable income of Es. 1,029 on which an income-tax of 
Es. 162 - 10-0 has been demanded. The assessees claim that 60 per 
cent, of their assessed income is not liable to tax. 
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The aesessees rely on the principle laid down in the Killing 
Valley Tea Company Ltd. v- Secretary of State for India {l.Jj.'R. 
48 Oai* IBl) where it was held that when tea is grown and manu- 
factured in British India a portion of the income, profits and 
gains deriy;ed from its sale in 3h*itiBh India must be regarded as 
‘^agricultural income** and therefore, outside the scope of the 
Indian Income-tax Act by reason of Section 4 (8) (viii) of the 
Indian Income-tax Act. This principle has subsequently been 
recognised by Buie 24 made under Bee. 59 of the Act. The 
material paragraph of the Buie is as follows; “Income derived 
from the sale of tea grown and manufactured by the seller m 
British India shall be computed as if it were income derived 
from business and 40 per cent, of such income shall be deemed 
to be income, profits and gains liable to tax*'* 

In the present case, ho'wever, the assessees are admittedly 
not entitled to the exemption provided by Section 4 (3) (viii) of 
the Act because tea grown m an Indian State is not “agricultural 
income** as defined in Section 2, sub-section (1), which limits 
agricultural income to income derived from land which is used 
for agricultural purposes and is either assessed to land revenue in 
British India, or subject to a local rate assessed and collected by 
ofiicers of Government as such. Accordingly, if the income of 
the assessee is income, profits or gains, accruing or arising or 
received in British India within the meaning of Sec. 4, sub- 
section (1), the charging sections of the Act will apply. 

The assesaees maintain that their income is not income, pro- 
fits, or gams, arising or accruing or received in British India^ 
but they admit that but for a proviso with which I shall deal 
shortly, it would be income, profits or gams deemed under the 
provisions of the Act to be income, profits or gams received 
m British India within the meaning of sub-section (1). Sub- 
section (2) defines what income, profits or gains, shall be so 
deemed. The material words are as follows “ Income, pro- 
fits and gains accruing or arising without British India to a 
person resident m British India shall, if they are received in or 
brought into British India, be deemed to have accrued or arisen 
m British India**. As I have said, the assessees admit that 
these words prima facie cover the whole of the income, profits 
and gams, in respect of which they have been assessed, but they 
rely on the following proviso to sub-section (2) introduced into 
the* Act by the Indian Income-tax Amendment Act, 1933 : “ Pro- 
vided further that nothing m this sub-section shall apply 
to income from agriculture arising or accruing in a Btate in 
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India from land for which any annual payment in money or in 
kind is made to the State.” 

The Commissioner of Income Tax has held that, in the cir- 
cumstances the income, profits and gains accrued or arose or were 
received in British India within the meaning of Sectiop. 4, sub- 
section (1) and are not merely deemed under the Act so to arise 
or accrue or be received, and that there is, accordingly, no need 
to consider the meaning of the proviso. 

At the request of the assessees, he has referred the question 
of law involved to this Court under Section 66 (2) of the Act in 
the following form : “ Whether on the facts and circumstances 
of this case, the whole of the income of this Tea Company has 
accrued, arisen or been received in British India ”. I am of 
opinion that the Commissioner is right in his opinion that an 
aflQrmative answer must be given to this question. I think, if one 
compares sub-section (1) with sub-section (2) it is clear that what 
sub-section (2) contemplates is a case where income, profits and 
gains have assumed their form as such outside British India, and 
are thereafter received in or brought into British India. 

In the present case, what was received in or brought into 
British India was not income, profits and gains, but manufactured 
tea. Indeed, until the manufactured tea had been sold at a profit 
in Calcutta it can hardly be said that there were any income, pro- 
fits and gains. Had the tea been sold in Tipperah and the price 
had either been received in Calcutta, or received in Tipperah and 
subsequently remitted to Calcutta, it would have been a different 
matter, and it may be that such a case would, pnma/acte, fall 
within sub-section (2) subject to the proviso as to income from 
agriculture. 

The assessees strongly rely on the decision of the Privy 
Council in the case of Gommissioners of Taxation v. EirTt (L. R. 
1900 A. 0. 688) and at first sight, this case appears to be of con- 
siderable assistance to them, but, if the language of the statute 
which was the subject matter of that decision is compared with 
the language of the Indian Income Tax Act, the differences are 
obvious. Under the New South Wales Land and Income Tax 
Assessment Act, 1896, Section 16, the following incomes are 
made liable to tax : 

Sub-section (1) : “ Arising or accruing to any person where- 
soever residing from any profession, trade, employment or voca- 
tion carried on in New South Wales, whether the same be carried 

1—17 
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on by such person or on his behalf wholly or in ])art by any other 
person 

(8) “ Derive from lands of the Crown held under lease or 
license issued by or on behalf of the Crown 

(4)^ “ Arising or accruing to any jrerRon wheresoever resid- 
ing from any kind of i)ro{)erty exceirt from land subject to land 
tax as hereinafter specifically excepted or from any other source 
whatsoever in New South Wales not included in the preceding 
sub-sections 

The assessees were a mining company with mines in the 
colony of New South Wales. The ore was extracted in New 
South Wales and was converted from a crude into a merchantable 
product in New South Wales. The mercantile product was, how- 
ever, sold and the price paid, not in New South Wales but in 
Victoria. Their Lordships observe at page 692 : “ The word 
‘trade ’ no doubt primarily moans traffic by way of sale or ex- 
change or commercial dealing, but may have a larger meaning so 
as to include manufactures. Hut if you confine trade to its literal 
meaning one may ask why is not this income derived (mediately 
or immediately) from lands of the Crown held on lease under 
S. 16, sub-S. 3, or from some other source in New South Wales 
under sub-S. 4. Their Lordships attach no special meaning to 
the word “ derived ”, which they treat as synonymous with arising 
or accruing. It appears to their Lordships that there are four 
processes in the earning or production of this incomo : (1) the ex- 
traction of the ore from the soil : (2) the conversion of the crude 
ore into a merchantable product, which is a manufacturing pro- 
cess ; (3) the sale of the merchantable product; (4) the receipt of 
the moneys arising from the sale. All these }u-occ'8HeR are necess- 
ary stages which terminate in money, and the income is the 
money resulting less the expenses attendant on all the stages. 
The first process seems to their Lordships clearly within sub-H. 3, 
and the second or manufactariiig process, if not within tlie mean- 
ing of ‘ trade ’ in sub-H, 1. is certainly included in the words ‘ any 
other source whatever ’ in sub-S. 4 ”. 

The assessees in the case before ns attach great weight to the 
passage in which it is said that ‘‘ derived ” should be treated as 
synonymous with “ arising ” or “ accruing ”. It will be observed, 
however, that the liability to tax depended not On whether the 
income arose or accrued in New South Wales, but whether it 
arose or accrued from a source in New South Wales. 



1937] MITTAB CHAND LAKHMI DaS V, COMB, OF 1. T.j PCKJAB 127 

Now the place where income accrues or arises is by no means 
necessarily the place where the source from which it accrues or 
arises is situated. This is a distinccion which the argument of 
the assessees appears to me to overlook. 

In my opinion, in the ciccumstruces of the present case, no 
income, profits, or gains, arose or accrued until the manufactured 
tea was sold m Calcutta which is therefore, the place where the 
income, profits and gains arose and accrued. Accordingly, Sec- 
tion 4 sub-section (2) and the proviso thereto have no application 
and the question of law propounded by the Commissioner of In- 
come Tax must have an affirmative answer. 

The assessees will pay costs of the Reference including the 
cost of the advocate appearing. 

Costello, J. I agree. 

Reference answered accordingly. 


[In the Lahobe High Coubt.] 

MITTAB CHAND LAKHMI DAS t;. COMMISSIONER OF 
INCOME-TAX, PUNJAB. 

Jailal, Monroe and Abdul Rashid, JJ. 

November 23, 1936. 

Hindu Undivided Eamily — Sepabation — Mbmbeks Contin- 
uing Eamily Business As Eibm — Mode of Assessment — Liabi- 
lity OF Fiem To Be Assessed Undbb Section 26(1) — Scope of 
Sections 25-A and 26 (1) — Indian Income Tax Act (XI of 1922), 
Sections 25-A, 26. 

Wkere the members of a Hindu undivided family separate 
but form themselves mto a firm and continue the family business^ 
the firm is assessable under Section 26 (J) of the Indian Income 
Tax Act in respect of the business which was earned on by the 
family in the 'previous year^ ; and in such a case the shares of 
the partners me mt to he included in the assessment upon the 
family under Section 26-A (2), 

Section 26-A contemplates cases where there is disruption of 
a Hindu undivided fa7mly but no continuance of the business 
either by members of the family on a contractual basis, or by some 
of them alone or jointly with others^ or even by strangers. Where 
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the business is continued Section ‘M will apply, and the fact that 
the business is continued by all the members of the family and 
not by some of them alone will not render Section 86 inapplicable. 

BeUEAM and BEOTHEES 0. CoMMISSIONBE OP INCOME TaX, 
Punjab [1936] (8 I.T.G. 380 ; 1986 I.T.E. 248) applied. 

Case stated by the Oommisaioner of Income Tax, Punjab, 
under Section 66 (2) of the Indian Income Tax Act, 1922, in the 
matter of the assessment of Messrs. Mittar Ghand Lakhmi Das 
of Eawalpindi for the assessment year 1936-36. (Civil Eef. 
No. 11 of 1936). 

Kirparam Bajaj, for the Assessees. 

Jagannath Aggarwal and S. M. Sihri, for the Commis- 
sioner. 

JUDGMENT. 

Jailal, J. — Two questions have been referred to this Court 
under Section 66 (2) of the Indian Income Tax Act by the Com- 
missioner of Income Tax, Punjab, North-West Frontier and 
Delhi Provinces. They are : 

(1) When it is found that at the time of assessment the 
members of a Hindu undivided family have changed their natural 
family relationship to a contractual relationship or partnership, 
is that partnership chargeable under Section 26 in respect 
of business which was carried on by the family in the ” previous 
year”? 

(2) If the partnership be so chargeable, are the shares of 
partners to be included in the assessment upon the family under 
Section 25-A (2) ? 

Messrs. Mittar Chand Lakhmi Dass of Eawalpindi contested 
their assessment for the year 1935-36 which had been made by the 
Income-tax Officer on the basis of their income during the account- 
ing period from 13th April 1934 to the 13th April 1936. It ap- 
pears that Mittar Chand and his three sons, Lakhmi Dass, Mangal 
Sain and Chanan Mai, constituted a Hindu undivided family and 
carried on business as Produce Merchants in the name of Mittar 
Chand Lakhmi Dass. They also owned a family residential house. 
Their income was assessed to income-tax as on a joint Hindu 
family. On the 7th of February 1936 there was disruption of the 
joint Hindu family and consequent partition of the co-parcenary 
property. A deed was extended by the parties on the 10th March 
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1936 reciting this disruption and partition and on the same day a 
deed of partnership was executed whereby the four persons men- 
tioned above agreed to continue the business on contractual basis 
with a capital of Rs. 16,000 which was deemed to have been con- 
tributed by each party. It was also recited that the family resi- 
dential house had been divided into four portions and assigned to 
each partner separately. On these facts the learned Commissioner 
of Income-tax has accepted the contention of the assessee that 
there has been a disruption of the joint Hindu family and a parti- 
tion of the family property among the various members thereof. 

The contention of the assessee is that it should be assumed 
that from the 7th of February 1936 a firm has been newly con- 
stituted within the meaning of Section 26 (1) of the Indian In- 
come tax Act. The contention raised on behalf of the Commis- 
sioner is that assessment of the income for the year 1935-36 
should be made under Section 25-A (2) of the Indian Income-tax 
Act and not under Section 26 as claimed by the assessee. 

It is desirable at this stage to read the two sections referred 
to above. Section 26-A is Where, at the time of making an 
assessment under Section 23, it is claimed by or on behalf of any 
member of a Hindu family hitherto assessed as undivided that a 
partition has taken place among the members of such family, the 
Income-tax Officer shall make such inquiry thereinto as he may 
think fit, and if he is satisfied that a separation of the members 
of the family has taken place and that the joint family property 
has been partitioned among the various members or groups of 
members in definite portions, he shall record an order to that 
effect. 

Provided that no such order shall be recorded until notices 
of the inquiry have been served on all the members of the family. 

(2) Where such an order has been passed, the Income-tax 
Officer shall make an assessment of the total income received by 
or on behalf of the joint family as such, as if no separation or 
partition had taken place, and each member or group of members 
shall m addition to any income-tax for which he or it may be 
separately liable and notwithstanding anything contained m sub- 
section (1) of Section 14, be liable for a share of the tax on the 
income so assessed according to the portion of the joint family 
property allotted to him or it. 

And the Income-tax Officer shall make assessments accord- 
ingly on the various members and groups of members in accord- 
ance With the provisions of Section 23 ; 
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Provided that all tlie separated members and groups of mem- 
bers shall be liable joinUy and severally for the iux assessed on 
the total income received by or on behalf of the joint family as 
such ; 

Section 26 is (1) : Where, at the time of making an assess- 
ment under Section 23, it is found that a change has occurred in 
the constitution of a firm or that a firm has been newly constitut- 
ed, the assessments on the firm and on the members tliereof shall, 
subject to the provisions of this Act, be made as if the firm had 
been constituted throughout the previous year as it is constituted 
at the time of making the assessment, and as if each member had 
received a share of the profits of that year proportionate to his 
interest m the firm at the time of making the assessment. 

(2) Where, at the time of making an assessment under Sec- 
tion 23 it is found that the person carrying on any business, pro- 
fession or vocation has been succeeded in such capacity by another 
person, the assessment shall be made on such person succeeding, 
as if he had been carrying on the business, profession or vocation 
throughout the previous year, and as if he had received the whole 
of the profits for that year 

Sections 26-A and 26 in their present form were enacted in 
1928. Previously there was no section corresponding to the 
Section 25-A but Section 26 read as follows : — 

‘‘Where any change occurs in the constitution of a firm or 
where any person has succeeded to any business, profession or 
vocation the assessment shall be made on the firm as constituted, 
or on the person engaged in the business, profession or vocation 
the case may be, at the time of the making of the assessiiient,” 

It is conceded at the bar that this section as now enacted has 
merely clarified the legal position as it existed previous to the 
amendment m 1928 and that it has neither extended nor restricted 
the scope of the provisions of the previous section. It is also con- 
ceded on behalf of the Income-tax Commissioner that but for 
Section 25-A the income in question of the assessee would have 
been assessable under Section 26. It is, however, contended that 
as according to the canons relating to the interpretation of statutes 
a special provision m a statute excludes the operation of the 
general provision, therefore, Bection 26 does not govern the pre- 
sent case because it is covered by the special section, that is, 25-A. 
The argument of the learned counsel is that as Section 26'A 
applies to the income of a joint Hindu family which has dis- 
rupted and partition of the joint family property has taken place 
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therefore that section fully coTers the present case. But, in my 
opinion, in this ease there is a further circumstance which is not 
contemplated in Section 25-A and that is that the members of the 
joint Hindu family after partition have continued the former busi- 
ness on a contractual basis, and this additional circumstance, in 
my opinion, brings Section 26 into operation. It niust be as- 
sumed that a firm has been newly constituted in this case and 
that it is proposed to assess that firm on the basis of the income 
of the person whose business the firm has continued. 

Now, I must make it clear that if Section 26 were to apply 
merely to a firm vyhioh has been newly constituted and has not 
succeeded to any business which was previously carried on by 
another person, then legally no assessment can be made on it in 
advance because there is no accounting period the income where- 
of can be taken as a guide for the assessment. In the case of an 
entirely new business started by a newly constituted firm, no 
assessment, it is conceded, can be made during the first year. It 
is during the second year that an assessment can be made on the 
basis of the income of the first year. Section 26, therefore, ap- 
plies to the case of a business which was done during the previous 
year but which has been continued during the year of assessment 
by different persons. Sub-section (1) applies to firms and sub-sec- 
tion (2) applies to persons and not to firms, but the same prin- 
ciple runs through the two sub sections. 

In my opinion, therefore, Section 25-A would cover the case 
of a joint Hindu family in which there has been a disruption and 
consequent partition but no continuance of the business either by 
the members of the joint Hindu family on contractual basis or by 
some of them alone or jointly with others or even by strangers. 
Where the business has been discontinued Section 26-A will apply 
but where it is continued Section 26 will apply. This view is 
supported by the judgment in case No. 608 of 1934, Beli Bam and 
Brothers v. The Commissioner oj Income Tax, Punjab, North 
West Frontier and Delhi Provinces, (8 I.T.O. 380) in which a 
Division Bench of this Court took a similar view under similar 
circumstances with the exception that in that case the disruption 
of the family had taken place after the expiry of the accounting 
period and within the year of assessment, the disruption in the 
present case having taken place within the accounting period, 
I.6., before the commencement of the year of assessment. This, in 
my opinion, makes no difference because Section 26 does not 
make any reference to the time of disruption. It only takes into 
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account the factnni of disruption. A further ground of distinc- 
tion it is alleged, is that in the previous case only some of the 
members of the joint Hindu family had continued the business 
on contractual basis while in this case all the former members of 
the family have constituted themselves as a firm on contractual 
basis. Tlfis again, in my opinion, makes no difference because 
the business which was carried on by a joint family is now con- 
tinued by a firm which has been newly constituted and the re- 
quirements of Section 26 have been fulfilled. The two facts 
mentioned above therefore are no ground for distinguishing this 
case from the case decided by the Division Bench. 

I would, therefore, answer the first question in the affirm- 
ative and the second in the negative and would direct the Com- 
missioner to pay the costs of the assessee of this reference which 
I would fix at Rs. 75 and would further direct the Commissioner 
to refund the deposit of Rs. 100 to the assessee. 

Monboe, J. — I agree. 

Abdul Rashid, J.— I agree. 

Reference answered accordingly. 


[In the Madeas High Coubt.] 

THONTEPU CHINNA PULLAYYA 

V. 

COMMISSIONER OF INCOME TAX, MADRAS. 

Sib H.O. Beasley. C. J., King, J., and G-bntlb, J. 

March 31, 1936. 

Hindu Undivided Family— Pabtition — Family Business 
Continued by all the Mbmbbbs as Fibm — Mode of Assess- 
ment of Income up to Date op Pabtition— Indian Income tax 
Act (XI op 1922), Secs. 26-A, 26 (1). 

When all the members of a Hindu undivided family after 
separation and partihon constitute themselves into a firm in order 
to continue the business hitherto carried on by the undivided 
Jannly the assessment of the total income of the undivided family 
up to the date of separation and partition should be made in ac- 
cordance with Section as-A (2) of the Income Tax Act. on the 



1937J OHINNA PUIiliATTA V. OOMME. OP INO. TAZ, MADBAS 133 

memhers as if no separation or partition had taken place. Sec- 
Uon 86 (8) is not applicable to such a case as there is no change 
of ownership and assessment cannot he made on the firm carrying 
on the business as successors of the undivided family within the 
meaning of Section 86 {8). 

Jupudi Kesava Boo v. Commissioner of Income-tax, Madras 
[1935] (1935 I.T.E. 339 ; 9 I.T.C. 64) relied on. 

Case stated by the Commissioner of Income-tax, Madras, 
under Bee. 66 (2) of the Indian Income-tax Act. [0._P. No. 285 
of 1935]. 

STATEMENT OF CASE. 

“ I have the honour to refer the following question for the 
decision of the Hon’ble the Judges of the High Court under 
Sec. 66 (2) of the Indian Income-tax Act, XI of 1922 — (herein- 
after referred to as ‘ the Act ’). 

2. The petitioners are uterine brothers hitherto assessed as a 
Hindu Undivided Family by the Income-tax Officer, Eajah- 
mundry. They derive income from property and business (trade 
in hardware and oils and money-lending) carried on in the name 
of “ Thontepu Chinna Pullayya Brothers ”. They also derive in- 
come from the profits of a firm at Eajahmundry assessed separately. 

3. For the assessment of the year 1932-33 (previous year — 
Telugu year Prajothpathi ending on 5th April 1932) the Income- 
tax Officer after examining the accounts produced by the peti- 
tioners assessed them as a family on a total income computed at 
Es. 27,166. The assessment was made in the name of “ Thontepu 
Chinna Pullayya Brothers ” on behalf of the Hindu Undivided 
Family consisting of the 4 brothers as in the past. Against this 
assessment the petitioners appealed to the Assistant Commissioner 
objecting to various items of income. The Assistant Commissioner 
after hearing the petitioners reduced the income to Es. 21,366. 

For 1933-34 also the petitioners were assessed as a Hindu 
Undivided Family and this assessment has now become final. But 
in the course of the assessment for 1933-34, the Income-tax Officer 
found that the petitioners had understated their income and over- 
stated their expenditure in respect of the account year 1931-32 by 
suppressing sales and showing fictitious items of purchases and 
expenditure. He accordingly took action under Section 34 to 
assess the income from “business” that had escaped assessment in 
tax year 1932-33 and issued a notice on 23rd March 1934 to the 
manager of the family. On 9th June 1934 one of the brothers 
filed a return on behalf of the family declaring an income 
amounting to Es. 33,691 against the original assessment of 
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Es. 21,366. The Incoroe^tax Officer then called for the accounts. 
These were produced and were partly examined in the office and 
the Income-tax Officer adjourned the enquiry to 16th October 
1934 to pass final orders. On this date two of the brothers alleg- 
ed that there had been a partition in their family and requested 
the IncoAe-tax Officer to record an order to that effect and to 
assess the members individually. The petitioners further con- 
tended that in respect of the business carried on by their family, 
they had constituted themselves into a firm under a deed of part- 
nership dated 14th October 1934 and on the strength of this docu- 
ment they applied to the Income-tax Officer for registration of 
the firm. The Income-tax Officer then conducted an enquiry 
under Sec. 26-A. and he came to the conclusion that there was no 
partition among the members of the family within the meaning 
of Heo. 25-A of the Act and that there was therefore no firm to he 
registered. He passed an order accordingly. The Income-tax 
Officer then proceeded to compute the income of the family that 
had escaped assessment. He determined the total income to be 
Es. 72,071 and accordingly made a supplemental assessment on 
the family as in the past. 

5. The petitioners preferred 3 separate appeals in respect 
of the supplemental assessment — 

(1) against the order under Section 25-A, 

(2) against the refusal to register the firm, and 

(B) objecting to the computation of the income. 

The Assistant Commissioner agreed with the Income-tax 
Officer's finding regarding the partition and registration. He ac- 
cordingly dismissed these two appeals. On the merits he reduced 
the assessment to Es. 66,371. 

6. The petitioners then requested me to refer to the High 
Court five alleged questions of law marked (a), (b), (c), (d) and (e) 
in their application dated 30th May 1936, said to arise out of the 
Assistant Commissioner’s order. On hearing the petitioners and 
examining the evidence, I found that there was a partition on 14th 
October 1934 within the meaning of Sec. 25-A of the Act. The 
petitioners are now satisfied that question (a) raised by them is 
covered by a previous decision of this Court, that question (b) 
will not arise in view of the language used at the end of Sec. 26 
(2) of the Act read with rule 2 (b) of the Income-tax Eules, and 
that questions (c), (d) and (e) in the form in which they have 
been raised do not arise out of the facts of this case in 
view of my finding given above. They therefore withdraw 
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the questions raised by them but require me to refer to the Court 
the real question of law that arises on the facts of this case, 
whether the supplemental assessment should be made in accord- 
ance with the provisions of Sec. 25-A (2) or Sec* 26 (2). I ac- 
cordingly refer the following question for the decision of the 
High Court. 

Whether when all the members of a Hindu Undivided 
Family after separation and partition constitute themselves into 
a firm in order to continue the business hitherto carried on by 
the undivided family, the assessment of the total income of the 
undivided family up to date of separation and partition should be 
made 

{a) on the firm carrying on the business as successors of the 
undivided family within the meaning of Sec. 26 (2) of the In- 
come-tax Act, or 

{b) on the members aforesaid as if no separation or partition 
had taken place according to Sec. 25-A (2) of the Income-tax 
Act’». 

7. Section 25-A (2) is obviously applicable to all cases of 
partition of Hindu Undivided Families. Its scope has not been 
limited by any provision in the Act except by implication in Sec- 
tion 26 (2) ; but that section is applicable only when there is a 
succession. Where* all the divided members of a family con- 
stitute themselves into a firm aud that firm carries on the busi- 
ness till then conducted by the same collection of persons as fami- 
ly, it cannot be said that there has been a succession within the 
meaning of Section 26 (2). In a recent case {Beli Bam Brothers 
V. Commissioner of Income4aXy Punjab, vei^oited at 3 LT.E. 243) 
it was decided by the Court that on disruption of an undivided 
family and the continuance of the family business by three of its 
members as a firm, Sec. 26 applied to the case, but that case is 
not on all fours with the present case as all the members of the 
family did not after partition constitute themselves into a firm to 
carry on the business so that in that case there was a change of 
identity and it could be said that there was succession by ‘another 
person I am therefore of opinion that on the facts of this case 
Sec. 25-A (2) should be applied in making the assessment in pre- 
ference to Sec. 26 (2) and that the question should be answered 
accordingly 

M, Patanjali Sastri, for the Commissioner. 

P. F. Vallabhacharlu, for the assessees. 

The Court delivered the following : — 
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JUDGMENT. 

The question referred to ns by the Commissioner of Income, 
tax is 

Whether when all the members of a Hindu undivided 
family after separation and partition constitute themselves into a 
firm in 5rder to continue the business hitherto carried on by the 
undivided family, the assessment of the total income of the un- 
divided family up to date of separation and partition should be 
made 

(a) on the firm carrying on the business as successors of 
the undivided family within the meaning of Sec. 26 (2) of the 
Income-tax Act, or 

(b) on the members aforesaid as if no separation or parti- 
tion had taken plaice according to Sec. 26-A (2) of the Income- 
tax Act 

The facts sufficiently appear in the question propounded and 
it is therefore not necessary to state them more fully. This point, 
it appears to me, has been considered and decided in Jzcpudi 
Kesava BaoY. Commissioner of Income-tax (70 M.L.J. 13), a deci- 
sion of Madhavan Naib, and Stone and Kino, JJ. I 

need only refer to the judgment of Madhavan Naib, O.CJ., 
where he states 

The terms ‘ the person carrying on any business, profes- 
sion or vocation has been succeeded in such capacity by another 
person ’ may well suggest that what is contemplated is merely 
succession in the management of business by another person, but 
obviously that cannot have been the intention of the Legislature. 
It appears to us that the word ‘ succession ’ as used in the section 
connotes a transfer of ownership and the person who succeeds 
another must have by such succession become the owner of the 
business which his predecessor was carrying on and which he 
after the succession carries on in such capacity that is the capacity 
as owner. If this view is correct, as we think it is, then it seems 
fairly clear that the undivided Hindu family which was carrying on 
business has not been succeeded in such capacity by the peti- 
tioner as the petitioner was himself in part the owner of the pro- 
perty already and as such there has been no transfer of ownership 
in the business as he has become entitled to it by survivorship.” 

Applying the test laid down there to the present case, there 
seems to have been no change of ownership at all. All the mem- 
bers of the new firm were members of the undivided family and 
they now have the same share in the business of the firm as they 
had in the family business at the date of the partition. Applying 



1937] BAM RAKHA MAL & SONS ». OOME. OP INC. TAX, PUNJAB 137 

that case to this, the answer to the question propounded must be 
that the assessment must be in accordance with Section 25-A (2) 
of the Income Tax Act. The Commissioner of Income Tax will 
get Bs. 260 costs. 

King, J. — I agree. 

Gentub, J. — I agree. 

Beference answered accordingly. 


[In the Lahoeb High Couet.J 
EAM BAKHA MAL AND SONS, LTD. 


V. 

COMMISSIONBE OF INCOME TAX, PUNJAB. 

SiE Jambs Addison and Din Mohammad, JJ. 

December 23, 1930. 

Hindu Undivided Family — Mbmbbbs forming themselves 
INTO Company to cabby on Business of family — ^N o Complete 
Disruption — Mode of assessment — Liability of Company to be 

ASSESSED AS SUOOESSQB — PARTIAL SUOOBSSION — EaTB OF TaX — 

Be-asses8mbnt — Fresh notice whether necessary — Proce- 
dure — Appeal — Additional Grounds of appeal— Indian 
Income Tax Act (XI op 1922), Sections 26-A, 26, 30 (2). 

Section 25- A of the Indian Income Tax Act, applies only to 
those cases where the question involved is one of pure and simple 
disruption of a Hindu undivided family unattended by conversion, 
Of transformation into a new entity ; Sec. 26 is intended to cover all 
cases which are specified in clauses (1) and {2) thereof in whatever 
way the situation envisaged there may arise. Therefore, if in the 
place of a Hindu undivided family a new firm is constituted or a 
new company brought into existence, assessment should be made in 
accordance with Sec. 26 and not under See. 25-A. 

A Hindu undivided family^ and a firm or a limited company 
are mutually exclusive and cannot co-exist and accordingly 
without complete disruption the conversion of a Hindu undivided 
fa^nily into a firm or a company in its entirety is inconceivable 
and so long as it remains undivided, the question of succession to 
it as a whole by another entity does not arise. 
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But, as it is possible under the income tax law that a person 
conductifig several businesses may he succeeded in a parUcular 
business which is divisible from the other businesses of his, a 
Hindu undivided family as a person can in the matter of such 
business be succeeded by a company to that extent. 

Therefore where the members of a Hindu undivided family 
form themselves into a limited company and carry on a business 
of the family even though a complete partition has not been 
effected, the Hindu family , should still be treated as an undivided 
family but assessment should be made upon the coinpany to the 
extent to which it is found in fact to have actually succeeded to 
those businesses which are separable from the rest. 

The rate of income tax in cases of assessnmit under Sec. 26 
(2) is that applicable to the successor. 

Where a person upon whom a notice under Section 22 {2) 
read with Section 34 has been served ceases to exist, the Income 
tax Act does not contemplate that any fresh notice should he served 
upon the successor before an assessment could he made. 

In making an assessment under Section 26 {2) the income is 
to be computed with reference to the position at the time it was 
earned, although by Section 26 the charge of tax computed on that 
basis is laid upon the successor. 

The Assistant Commissioner has no power to admit a new 
matter raised in the form of an additional ground Of appeal after 
an appeal has once been admitted, whether within theperiod 
prescribed therefor, or after its expiry. 

Case stated by the Commissioner of Income Tax, Punjab, 
under Section 66 (2) of the Indian Income Tax Act, 1922, [Civil 
Eef, No. 9 of 1936], 

STATEMENT OF CASE, 

Case stated under Section 66 (2) of the Indian Income Tax 
Act, referring questions of law arising out of the order on the ap- 
peal of the assessee limited Company, Messrs, Earn Eakha Mai and 
Sons Ltd., against assessment for 1933-34 under S. 34 of the Act, 

2. The above assessment was made by the Income-tax Officer, 
Amritsar, on 14thPebruary 1935, Copy of his Assessment Order, 
and his accompanying order under Section 26-A of the Act, are 
annexed (A), 

The assessee appealed, and the Assistant Commissioner re- 
jected the appeal on the matters in issue, by his order of 30bh 
August 1935, Copy of the Grounds of appeal and Appellate order 
are annexed (B), 
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The assessee has petitioned for reference of 12 questions, as 
of law arising therefrom. By my order annexed (0), which 
includes copy of those questions, I have refused consideration of 
certain questions not raised in appeal ; and varied the form of the 
other questions, to present the precise issue of law actually 
arising. The questions which in the Commissioner’s opinion 
properly arise and are referred, are contained below. 

Facts of the case. 

3. The Hindu Undivided Bamily of the descendants of 
L. Earn Eakha was assessed for many years, up to 32-33 : in 
respect of of jewellery and Money-lending business, and Property. 
At the material dates these descendants comprised the three sons 
of Uttam Chand deceased son of Earn Eakha, (Banwari Lai, 
Eoshan Lai, Chaman Lai) : and the three sons of Tilok Ohand 
deceased son of Ram Eakha, (Balwant Eai, Benarsi Das, Kishan 
Gopal — a minor). 

The 1933-34 proceedings were delayed, and only taken up on 
9th April 1934, by notice under Section 22 (2) with Section 34 ; 
in the family style. Two returns were made by Balwant Eai the 
first on 20th August 1934 without entry in the heading : the 
second in the usual style “ Earn Eakha and Sons ” on 18th 
November 1934 : both containing nothing but entry of a loss of 
Es. 49,132 under business (without particulars). I am unable to 
reconcile this figure with any other details in record, but it appar- 
ently was intended to be the results of accounts of the Head- 
quarters and shop at Amritsar, and of two branch shops in Lahore. 

4. In the course of the proceedings, on 2nd December 1334 
the assessee filed an application dealing mainly with an item of 
computation in dispute : but including, 

“ The firm of Messrs. Earn Eakha and Sons is a Limited one, 
and should be assessed accordingly.” 

The Income-tax Officer treated this as an'allegation of disrup- 
tion under Section 25-A, and made enquiry under that section. 

The version was that Banwari Lai had divided off in 1922, 
and the others disrupted in June 1934. There was no support 
whatever for the 1922 contention ; and the matter turns wholly 
on what happened in 1934. 

The recorded evidence is unfortunately meagre. There is a 
printed Memorandum and Articles of Association as a Private 
Company : without date, or proof of registration, or any share- 
allocation particulars. There are no account particulars (though 
some details are given in the Order. Annexure A). The verbal 
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evidence is fully enough summarised in the Income-tax Officer's 
note of 16th January 1935 : thus, 

‘‘ (1) Alleged separation from 18-6-34. 

'*(2) No written evidence; only verbal, that shares were 
declared. 

‘‘ (3) So lacs is to be collected.’' 

The Memorandum includes, besides numerous general busi- 
ness “ Objects, ” 

{a) To acquire, and take over as a going concern all the 
business now being carried on atKatra Mohar Singh, Amritsar, 
with branches at Anarkali, Lahore, and Shahdin Buildings, the 
Mall, Lahore, under the name and style of “ Kam Bakha Mai & 
Sons ” and good-will thereof and all the assets and liabilities of 
that business in connection therewith. 

{b) To arrange with the present owners of the aforesaid 
business of Messrs. Bam Bakha Mai & Sons for taking over their 
business as a going concern. 

The capital is provided to be Rs. 20 lakhs divided into 400 
shares. The Articles include, 

(4) The Company shall as speedily as possible, after the in- 
corporation of the Company, take over the assets and liabilities 
of Messrs. Bam Bakha Mai & Sons, Bankers and dwellers at 
Amritsar and their branches at Anarkali and Shahdin Buildings, 
The Mall, Lahore, at values and prices to be mutually agreed 
between the Directors and the proprietors of Messrs. Ram Bakha 
Mai & Sons and to allot them shares instead or pay cash as may 
be mutually decided. 

(a) The Company shall also pay to the promoters of the 
Company such sums as they spend in promoting this Company 
such as Eegistration fees, legal adviser’s fees, printing and other 
preliminary charges whether incurred prior to incorporation or 
afterwards. Such expenses are not expected to exceed the sum of 
Rs. 2000. 

(16) Ail calls in respect of shares shall be made at the discre- 
tion of the Directors and shall be payable to the persons and at 
the time and place appointed by them. 

(24) Subject as aforesaid, the profits of the Company shall he 
divisible among the members in proportion to the Capital paid up 
or credited as paid up on the shares held by them respectively. 

The Company in General Meeting may declare a dividend to 
be paid to the members according to their rights and interests in 
the profits and fix the time for payment. 
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The expansion of this in the Annexnres is to the effect that 
the assets of the Family were transferred to the Company piece- 
meal, at valu^ions ; and by the end of December 1934 Rs, 9"8 
lakhs had been transferred, with corresponding equal credits to 
the six members (presumably against some sort of share alloca- 
tion). The total assets to be eventually transferred were estimated 
by the assessee at 20 lakhs* 

6. The Income-tax Officer held that the Family was in 
process of partition,’’ as yet uncompleted ; and that for the 
purposes of the Act, under Section 25-A (3) the Family must be 
deemed to remain Undivided. But whatever may be said about 
the merits of that order, he did not apply it in any way to this 
assessment. I understand that he would propose to apply it to 
any distribution of Dividends to the members ; but that he ac- 
cepted the proposition that a .Company being a separate legal 
entity must (over-riding whatever be provided in Section 25-A) 
be separately charged upon anything as to which the Act lays a 
charge thereon. In the event, this coincides with what Your 
Lordships decided in the case reported, at 8 I.T.G. 380 ; and his 
decision under Section 25-A is on that decision altogether without 
materiality to the assessment actually made. 

6. The assessment comprised : — 


Amritsar : Es. 

Accounted Interest ... 50,355 

Less interest charged on a separate 

Es. 

Bs. 

enterprise noted below ... 8,832 


41,623 

Shop, gross profits 

Expenditure : — 

Interest debited ... 40,446 


8,497 

Less to family members ... 2,748 

37,698 


Other items 

13,394 


Lahore ; Anarkali shop, net income ... 


2,806 

Lahore : Mall shop, Gross profits 

Expenditure — 

Salaries claimed ... 4,092 


2,370 

Less to Family Members ... 2,400 

1,692 


Other expense 

6,468 


Property 

Interest on Earn Harnam Kaur mort- 


6,148 

gage 

Account Banwari Lai : — 

Loss, after debit of 8,832 above ... 3,130 


61,501 


1^19 
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Add, interest debited to partner 
(assessee) ... 8,832 

Profit assessed on Banwari Lai 

(U. B. P.) ... 5,702 

Assessee^s accountable share, half of 

3,130 loss, plus 8,832 credit 7,267 


69,262 1,29,111 

Assessee’s Total Income (for Super Tax), 69,869 

Chargeable income for Income Tax 

being the Total Income less share 

n-s 14 (2) 62,592 

^Arithmetical error of Es. 10 in I,T.O.^s addition. 

Tax and super-tax were demanded at the rates appropriate to a 
Company. 

7. The principal matter contested is the inclusion of the 
item of 61,601, 

It arose from the taking over of property under mortgage 
dated 1919, in 1932. The present account period (“ previous 
year ”) is Samhat 1989, beginning 7th April 1932. The original 
mortgage was for 40,000. The record includes no details of the 
further debits claimed and allowed by the Income-tax Officer, 
totalling 48,499, The property was taken over under deed of sale 
registered 11-4-32, as set out in the appellate order (para 12). 
The face value was put as 1,50,000, The record does not show 
how" and when the item was accounted ; but the Income4ax 
Officer took the difference between this face value of settlement, and 
the above 88,499, as assessable income accountable in this period. 
The assessee contended before the Income-tax Officer only 
that lakhs was in excess of the real value. The Income-tax 
Officer found that it was not in excess. 

The relevant grounds of appeal (12 to 14) dropped that 
contention. Ground 12 is altogether unsustainable and need not 
be referred to. Ground 13 alleged that the sale was not yet 
final, and therefore the quantum should be reduced — (I do not 
follow why). Ground 14 apparently means that the Company 
was not a*‘ successor ” to this item. 

These grounds were laid on 23-3-35 (shortly after which date 
the time bar under Section 30 (2) closed). 

But in July, at hearing of the appeal, he sought to make a 
new contention by an affidavit in the following form : 

“ In support of the contentions raised in appeal it is submitted 
that the sale of the mortgaged property was made by the 
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reversioner of Eani Harnam Kaur on 1-4-32. The Accounting 
period of the assessee is Sambat 1989, i.e., from 6-4-82 to 26-8-88 
and as such the alleged item of Rs. 61,501 wrongly computed as 
interest and illegally held by the Income-tax Officer as assessable 
income accrued on 1-4-32 doesnotfall within the accounting period 
and as such the same cannot be assessed for 33-34 asse8s*ment.” 

The Assistant Commissioner noted thereon, 

*' This is a new point which was not raised at the time of 
assessment, and so it cannot be taken up in appeal.” 

He repeated ^is refusal within his para 12 : (though he adds 
that on merits the claim was unsustainable). 

The assessee now seeks to bring this claim to relegate the 
accountable date back to 1-4-32, before the Court. I could not 
deal conclusively with the merits without examination of the 
account-treatment, as well as the transaction-deeds ; but for 
reasons noted in Annexure C, I shall not go into those merits, nor 
refer the issue of accountable date. But question is being referred 
on the matter of the Assistant Commissioner’s refusal to admit 
this contention as being new. 

The assessee mentions that the deed of 1-4-32 was put before 
the Income-tax Officer. Actually what was done was to file the 
whole of the related documents from the mortgage to the final 
sale, including intermediate court and other proceedings. There 
is nothing in this to indicate in any way that the contention was 
raised earlier than in the above affidavit. 

Admitted Issues op Quantum. 

8. As detailed in para 6 above, the Income-tax Officer did 
not allow deduction of 2,748 interest credited to the personal 
account-balances of certain family members, thus : 


Banwari Lai 

... 954 

Balwant Eai 

... 693 

Benarsi Das’ wife 

... 388 

Chaman Lai’s wife 

... 388 

Eoshan Lai’s wife 

... 347 

Uttam Chand’s widow 

... 78 


... 2,748 


As regards the male members, there was no contention, 
let alone evidence that these balances were their Individual 
acquisition loaned to their Family. It was alleged that the 
sums in the wives’ names were their Istridhan ; but the In. 
come-tax Officer specifically noted that no evidence of any 
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kind was given to show the origin of the alleged Istridhan, let 
alone its “ borrowing ” for purposes of the assessed business. Al- 
though affidavits on other matters were tendered in appeal, no 
evidence of any kind was proffered on this matter. I note that 
the debit is a considerable increase on the totals (not recorded in 
detail) mentioned in previous assessments. 

9. Also in the Lahore Mall shop (which appears not to have 
been assessed before), there was a chai’ge for Salaries, altogether 
out of relation to the salaries in the other shops : (4,092). The 
Income-tax Officer did not examine the truth or reasonableness of 
this — nor of many other prima facie incredible items ; but as he 
found that 2400 of this was “ salary ” to family members, he did 
not allow that amount as actual expenditure of the I'amily. 

10. Einally, in the Amritsar accounts, Rs. 1,218 “ bad debt ’’ 
in account Narain Singh was claimed (in a total of 26,294 claimed, 
of which 19,378 was at once admitted to be not rightly allowable). 
Previous accounts of all the remaining items were required, and 
it was found that this particular item was a balance standing from 
1928. No evidence of any kind was tendered, beyond the mere 
fact of Write-off in this 32-33 account year, to show that the 
amount was “ bad ” (irrecoverable), and was ascertained to be so 
in this period. Certain evidence was put before the Assistant 
Commissioner and as described .in his order (para 6-ii) ; and he 
found it insufficient to establish the claim. The present petition 
does nothing beyond repeating the claim. 

Issues of Pboobdueb. 

11. The primary notice under Section 22 (2)/34 was issued 
(as above) to and in the style of the Pamily, before its conversion. 
Balwant Rai appeared on notice under Section 22 (4) on 2-7-34, 
and asked for adjournment, which was given, to 27-7-34. What 
he then produced was insufficient to proceed upon, and there was 
another adjournment, to 20-8-34. He then filed a Return (noted 
above), but on ground of illness obtained further extension for 
evidence to October. Notice under Section 23 (2) in the usual 
style “ Messrs. Ram Rakha Mai and Sons ” was served on Bal- 
want Rai, and he appeared with various items of evidence from 
time to time. The claim of company status was put in, dated 
2-12-34 (as above — the actual .date of filing is not recorded, but 
is implied to be somewhat later). The Income-tax Officer then 
issued notices under Section 25-A to all the family members: and 
a notice under Section 22 (4) — it should have been under Section 
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23 ( 2 )— to Balwant Rai for a material doctimenf. After record- 
ing evidence in the regard, he had made the assessment in style 
Messrs. Ram Eakha Mai and Sons Ltd,’^ 

The appeal was filed in the style “Ram Eakha Mai and 

Sons.’^ ^ 

Qaestions referred and Opinion of the Commissioner, 

As TO Pbooedube. 

12. First Question : Was there any material on which the 
Income-tax Officer could find that the assessee Company succeed- 
ed to the Business of the Family ? 

Opinion : Succession is of course an issue of fact. It was the 
assessee’s own version that there had been succession, and that it 
was the Company that should be assessed. Actually, the details 
of the piecemeal succession are not really complete enough to 
prove succession to the whole of the subjects of assessment ; but 
in my opinion the proper conclusion is that there was material, in 
the assessee’s own version and evidence. 

13. Second Question : In view of the finding under Section 
25-A that the Hindu Undivided Family had not discontinued for 
the purposes of the Act, should assessment be made upon the 
Company which was found in fact to have actually succeeded to 
the Business? 

Opinion. — The reasons which led the Income tax Officer to 
make assessment on the Successor, despite the finding under Sec- 
tion 25-A are noted in para 5 above. Since then, Your Lordships 
have (as there noted) held that Section 26 stands prior to Section 
25-A in charging effect. In my opinion the assessment was 
rightly made upon the Company. 

14. Third Question. — Is the successor Company liable to be 
charged under Section 28 in respect of assessment made during 
34-35 for 33-34 under Section 34, upon the predecessor Family’s 
income of the “ previous year ” 32-33 (Samvat 1939) ? 

Opinion. — The assessee wants to read Section 26 (2) as mean- 
ing that the assessment on a successor can only be in respect of 
the income of the year prior to the actual date of assessment. He 
overlooks the meaning given to the words previous year ” de- 
finition in Section 2 (11). I do not think the precise point is quite 
the same as was decided in 7 I.T.C. 337 (with 6 I.T.G, 209); but 
in my opinion the Section itself is clear, that the successor is 
so liable. 

15 . Fourth Question. — The assessee Company having 
succeeded to the Business in issue, after notice duly served under 
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Section 34 upon the Predecessor, is the Company liable to be as« 
sessed without further direct services under the Section upon the 
Company ? 

Opinion . — The Assistant Commissioner refused to admit this 
objection, as not having been raised at the time of assessment on 
the strengtii of 5 I.T.C. 313. I think that is a good objection^ 
and in my opinion Your liordships should not admit the question. 
But because elsewhere it has been held that an objection to the 
whole validity of proceedings can be raised after their comple- 
tion, to avoid possible multiplication of proceedings I state the 
question, subject always to Your Lordships finding it admissible* 

The matter has been decided in Madras, 6 I.T.C. 476. I am 
prepared to agree that the Successor must have adequate notice of 
the proceedings, on general principles of equity ; but the whole 
history of this case shows that there was substantial continuity 
and identity and the assessee was actually claiming to be assess- 
ed. So far as the words of the Section take the matter, in my 
opinion a notice against the predecessor can be rightly founded 
upon as against the successor. 

16. [As TO Quantum] : — 

Fifth Question : — Was it possible m law for the Income tax 
Officer to hold that the assessee had not discharged the onus upon 
him of establishing his claim to deduction of 2748 (credited to ac- 
counts of members of the Family and their wives) as being 
interest upon Capital borrowed within Section 10 (2) (iii)? 

Opinion . — In so far as the credit to male members go, there 
was absolutely no evidence upon which the Income tax Officer 
could allow the credits of such charges. As regard the wives, the 
absence of any reasonable attempt to establish Istridhan origin, 
coupled with the general history of the case (detailed in Aonexure 
G), was in my opinion full justification for the disallowance. In 
law, in my opinion it was possible on this state of evidence to 
hold the claim not proved. 

17. Sixth Question . — Where the salary payments attributed 
to members of the income-earning Family, a proper deduction 
from the income assessed in the charge of the successor under 
Section 26 (2) ? 

Opinion . — I have indicated that it is doubtful whether these 
Salaries were truly and reasonably paid for services, within the 
scope of the Partners’ Salary” case 5 I.T.C. 264, and the some- 
what peculiar “ Family Firm ’ case 7 I.T.C. 20. But that was 
not the ground actually put in issue. The Income-tax Officer gave 
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no explanation, beyond the description ‘‘Salaries paid to the 
members of the Family’*. The grounds of appeal went no further 
than an unexplained claim. But the appellate order shows well 
enough what the issue raised was, thus : — 

“ These items were paid to the proprietors, henpe were ap- 
propriation of profits and could not be allowed This is the 
point (and the only point) the petition takes, thus : — 

“The salary paid ought to ha've been allowed as the Company 
can validly remunerate the shareholders for services rendered 

What this means is a clear acceptance of the ground that 
these “salaries” would not have 'been deductible in computing 
the income of the proprietor ; and the claim is only that the suc- 
cession changes the computation of the income, when it trans- 
fers the charge thereon. 

In my opinion, the question of what is income depends 
wholly on the nature of the transactions, at the time they occur. 
A later change of ownership does not change the nature of com- 
pleted transaction in any way ; and what was income is a matter 
determinable altogether without reference to the question whether 
it would have been of the same natfire had it been paid by some 
one other than who actually did pay it. The income is to be 
computed with reference to the position at the time it was 
earned : although by Section 26 the charge of tax computed on 
that basis is laid upon someone else. I think that is the only 
point raised by the petition, and that the answer to the question 
put IS in the negative. 

18. Seventh Quezon, — Was it possible in law for the Income- 
tax Officer to hold that the assessee had not discharged the onus 
upon him of establishing his claim that the amount of 1218 at the 
debit of Narain Singh fell irrecoverable in “ the previous year”? 

Opinion * — ^The position of evidence is set out in para 10 
above. In my opinion it was possible. 

19. Eighth Question * — In the matter of interest from mort- 
gage in account Eani Harnam Kaur, appealed upon giounds 12, 
13 and 14 (Annexure B), was the contention raised by affidavit, 
filed at hearing on 10-7-36 out of the ordinary time limit pro- 
vided in Section 30 (2), validly refused as being a new contention, 
not raised either at assessment or in the said grounds ? 

Opinion * — As noted in para 7 above in my orders in An- 
nexure C, I have refused to refer the substantive issue. I have also 
refused to examine the matter on merits, for reasons noted. As 
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this IS really the only item that makes any contest worth while, 
and as there would certainly be a Mandamus application if all 
reference thereon were refused, to avoid multiplicity of proceed- 
ings I include this question. If Your Lordships hold that the 
ground was not validly rejected, it will have to go back to the 
Assistant Sommissioner for finding on merits. In my opinion 
the contention was validly rejected. 

20. I find no other question arising on the admissible conten- 
tions of the assessee, and refer the eight questions detailed, for 
Your Lordships ^ judgment 

Kirparam Bajaj^ for the Assessees. 

JV. Aggarwal, S. M. Sikn and M. M, Aslam Khan, for the 
Commissioner. 

JUDGMENT. 

This is a case stated by the Commissioner of Income Tax 
under Section 66 (2) of the Indian Income Tax Act referring the 
following questions of law arising out of the appellate order of the 
Assistant Commissioner of Income Tax in the matter of the assess- 
ment of Messrs. Earn Eakha Mai and Sons, Ltd,, for 1933-34 : — 

(1) Was there any material on which the Income Tax Officer 
could find that the assessee company succeeded to the business of 
the Family ? 

(2) In view of the finding under Section 25-A that the Hindu 
undivided family had not discontinued for the purposes of the 
Act, should assessment be made upon the company which was 
found in fact to have actually succeeded to the business ? 

(3) Is the successor company liable to be charged under Sec- 
tion 26 in respect of assessment made during 1934-36 for 1933-34 
under Section 34, upon the predecessor family’s income of the 
‘previous year’ 1932-33? 

(4) The assessee company having succeeded to the business 
in issue after notice duly served under Section 34 upon the pre- 
decessor, is the company liable to be assessed without further 
direct service under the section upon the company ? 

(5) Was it possible in law for the Income Tax Officer to 
hold that the assessee had not discharged the onus upon him of 
establishing his claim to deduction of Rs. 2,748 (credited to ac- 
counts of members of the family and their wives) as being in- 
terest upon capital borrowed within Section 10 (2) (iii) ? 

(6) Were the salary payments attributed to members of the 
income-earning Family, a proper deduction from the income as- 
sessed in the charge of the successor under Section 26 (2) ? 
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(7) Was it possible in law for the Income Tax Officer to 
hold that the assessee had not discharged the onus upon him of 
establishing his claim that the amount of Ks, 1,218 at the debit 
of Narain Singh fell irrecoverable in the ‘ previous year ’? 

(8) In the matter of interest from mortgage in account Eani 
Harnam Eaur appealed upon grounds 12, 13 and 14, was the con* 
tention raised by affidavit, filed at hearing on 10th July 1935 out 
of the ordinary time limit provided in Section 30 (2) validly re- 
fused as being a new contention, not raised either at ** assessment 
or in the said grounds. 

In order to realise fully the true implications of the first 
three questions of law stated above, it will be necessary briefly 
to state the facts of the case. The pedigree of the family with 
which we are concerned is as follows : — 

L. Earn Eakha (deceased). 

I ; 1 

li. Uttam Chand (deceased) L. Tilok Chand 

(deceased), 

1 1 I 

Banwari Lai Eoshan Lai Ohaman Lai 


Balwant Eai Benarsi Das Krishen Gopal 

(minor). 

This family constituted a Hindu undivided family and had 
been assessed to income tax as such until the time the present 
dispute arose. Until 1923*24 the business of the family was done 
in the name of Bam Eakha Mai Tilok Chand. Subsequently, the 
business was conducted under the style of Earn Eakha Mai & Sons 
(hereinafter called the assessee). It appears that in 1933-34, no 
notice was served on the assessee calling upon him to furnish the 
usual return. On the 16th May 1934 notice was for the first time 
issued to the assessee under sub-section (2) of Section 22 read 
with Section 34 of the Income Tax Act. On the 18th July 1934, 
the family converted itself into a private limited company under 
the style of Earn Eakha Mai & Sons, Ltd., all the adult male 
members of the family becoming the shareholders of the said com- 
pany. On the 20th August 1934, the assessee furnished a return 
showing a loss of Es. 49,132-6-9. On the 18th November 1934 
another return was furnished showing the same amount of loss. 
During the course of the assessment proceedings, the assessee re- 
presented that the family had disrupted virtually m 1922 but 
T— 20 
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definitely on the 18th June 1934, since when the business of the 
family had been transferred to a limited company. Thereupon 
the Income Tax Officer issued notices under Section 26-A to the 
members of the family and held an enquiry as provided for in 
sub-sectiop (1) of that section. He however came to the conclu- 
sion that the assets of the family had not been transferred to the 
company in their entirety nor had they been divided in any 
manner either in the account books of the family or in the books 
of the company and that the most that could be said was that the 
family was in the process of partition. He, accordingly, hM that 
the family should be deemed for the purposes of the Act to con- 
tinue to be a Hindu undivided family. This order was made on 
the 14th February 1935. Simultaneously, an assessment order 
was made on the same date and the assessee was for the purposes 
of the income tax of the assessment year treated as a limited com- 
pany, having succeeded to the business of the Hindu undivided 
family and thus being liable to be assessed as a limited company 
presumably under the provisions of sub-section (2) of Section 26 
of the Income Tax Act- From this order the assessee preferred 
an appeal to the Assistant Commissioner raising various points of 
law arising from the case. The Assistant Commissioner with a 
slight modification in the estimate of income upheld the order of 
the Income Tax Officer- The assessee then moved the Commis- 
sioner who as stated above has eventually referred the questions 
of law as set forth above with his opinion thereon- 

The first two questions of law referred to us can be disposed 
of together. They rest on the determination of the main question 
whether in face of the finding of the Income Tax Officer that the 
Hindu undivided family was still in the process of partition and 
had not disrupted, the assessee could be treated as a limited company 
for the purpose of assessment. The assessee contends that sub-sec- 
tion (3) of Section 25-A is conclusive on this matter, and that when 
once an Income Tax Officer finds that the family has not been par- 
titioned, the only order that he can lawfully make is the.one con- 
templated by that section and the assessee cannot but be treated as 
a Hindu undivided family. He further urges that even if it be held 
that the family has been replaced by a company in any way, sub- 
section (2) of Section 26 does not apply as, in the first instance, no 
change of ownership takes place in the circumstances within the 
meaning of sub-section (2) of Section 26, and secondly, the notion 
of partial succession is repugnant to law. As against this, it has 
been urged on behalf of the Commissioner that in spite of a find- 
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ing under sub-secfeion (3) of section 25-A, if a Hindu undivided 
family carrying on business as such is found to have been succeed- 
ed by any other person contemplated by law, sub-section (2) of 
section 26 comes into play. It is further added that in the case 
of an assesses conducting two or three separate busines^ses, succes- 
sion is possible to a particular business which is separable as a 
whole from the other activities of the assessee. 

This necessitates a close examination of section 25-A and 
section 26^ Section 25-A is headed “ Assessment after partition 
of a Hindu undivided family/* Sub-section (1) of that section 
provides for a claim being made by any member of a Hindu 
family hitherto assessed as undivided that a partition has taken 
place among the members of such family. As soon as such a 
claim is made, the Income-tax Officer is enjoined to make an en- 
quiry into the matter. If he arrives at the conclusion that the 
claim as made is substantiated, he is required to pass an order to 
that effect and make the assessment in accordance with sub-sec- 
tion (2) of that section : on the other hand, if he finds that the 
claim is not established and he does not consequently pass the 
order referred to above, sub-section (3) makes it incumbent upon 
him to treat the family as a Hindu undivided family. 

Section 26 is divided into two sub-sections. Sub-section (1) 
is headed ‘‘ Change in constitution of a firm,** and sub-section (2) 
is headed Change of ownership of business.” Sub-section (1) 
provides for those cases where a change has occurred in the 
constitution of a firm, or a new firm is constituted and sub- 
section (2) deals with the situation when it is found that the per- 
son carrying on any business, profession or vocation has been 
succeeded in such capacity by another person. ‘ Person * as de- 
fined in clause (9) of section 2 of the Income-tax Act includes a 
Hindu undivided family, and ‘ Person ’ as defined in the General 
Clauses Act, 1897 includes any company, or association or body 
of individuals, whether incorporated or not. 

Considering that in the matter of the interpretation of stat- 
utes, our first effort should be to reconcile the various provisions 
of an enactment with one another and to assign to the clear words 
of a statute the meaning which they ordinarily carry and 
thinking at the same time that the Legislature has not been 
guilty of redundance of expression or repetition of subjects, the 
irresistible conclusion to which we are driven is that so far 
as the scheme of the Act goes, (a) each section deals only with the 
matters specified therein and goes no further, and (b) each 
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section completely covers the matter with vrhich it deals. Sec- 
tion 25-A in our view applies only to those cases where the 
question involved is one of pure and simple disruption of a Hindu 
undivided family unattended by conversion or transformation 
into a new^ entity. It is on this account that sub-section (1) of 
section 26-A limits the enquiry to be made by an Income-tax 
Officer to the solitary question, whether separation of the mem- 
bers of a Hindu undivided family has taken place and the family 
property has been partitioned. The remaining two sub-sections 
are merely complementary of the first sub-section and deal with 
only those matters which arise therefrom. If it is further borne 
in mind that it is not impossible that a Hindu undivided family 
may disrupt without transforming itself into a firm or converting 
itself into a company, the interpretation put by us upon this 
section does not appear to be unreasonable. 

In the same manner, section 26 is intended to meet complete- 
ly those cases which are specified in sub-sections 1 and 2 thereof 
respectively, in whatever way the situation envisaged there may 
arise. If, therefore, in the place of a Hindu undivided family, 
which is a person, a new firm is constituted or a new company 
brought into existence, which again is a person, it cannot be 
urged that the provisions of sub-section (1) or sub-section (2), as 
the case may be, are not attracted, simply because there exists a 
section which expressly deals with the disruption of a Hindu 
undivided family. 

The only question , therefore, that requires determination in 
this connection is whether a Hindu undivided family so long as 
it remains undivided, can convert itself into a firm, or to be 
succeeded by a Company, or whether it must cease to exist or, in 
other words, disrupt itself entirely before it can take a new shape 
in its entirety. In our view,- a Hindu undivided family and a firm 
or a limited Company are mutually exclusive and cannot co-exist, 
the main feature of a Hindu undivided family being “ jointness of 
tenancy with a right of survivorship amongst its constituents and 
the chief characteristic of a firm or a Company being separateness 
of interest and no survivorship. We are accordingly of opinion 
that without disruption the conversion of a Hindu undivided 
family into a firm or a Company in its entirety is inconceivable 
and that so long as it remains undivided, the question of succes- 
sion to it as a whole by another entity does not arise. 

In the present case there is a clear finding of the Income-tax 
Officer that the family is still in the process of partition and that 
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there has not been complete partition in the eye of the law. In 
these circumstances, we consider that it could not be held that 
the family had been entirely replaced by a limited Company. 

The matter, however, does not end here. It is contended on 
behalf of the Commissioner that the family in this case can still 
be treated as having been succeeded by a limited Company to the 
extent that it is admitted to have been replaced by a limited Com- 
pany. He urges, as remarked before, that partial succession is 
not unknown to law and refers in this connection to Ealumal 
Shorimal v. Commissioner of Income Tax^ Aruna- 

chalam Chettiar v. Commissioner of Income Tax, Best d Gon v. 
Commissioner of Income Tax, and Commissioner of Income Tax 
V. 8ind Light Bailway. In Ealumal Shorimal v. Gomm%ssiQner of 
Income Tax, on a partition of a Hindu undivided family the assessee 
got the family business as his share, the other coparceners, the 
assessee’s sons, relinquishing their rights therein and starting a 
separate business of their own. The assessee continued to carry 
on the business under the old name and style, retaining the ac- 
count books with the right of realising the business’s outstanding 
amounts. In those circumstances, it was held by a Division Bench 
of this Court that there was no discontinuance of the business 
within the meaning of section 25, sub-section (3), of the Income- 
tax Act and that as a result of the partition, the assessee succeed- 
ed the family business within the meaning of section 26. 

In V. B. S, A. B. Arunachalam Chettiar v. Commissioner 
of Income Tax, a Special Bench of the Madras High Court held 
that section 26 was applicable to the case of an assessee, a 
member of a Hindu undivided family (which owned a share in a 
foreign money-lending business) who got inter alia the family 
interest in the foreign business as his share in the partition of 
the family. Sir 0. V. Kumaraswami Sastriar, who delivered the 
judgment, remarked “ Prior to the partition all the members of 
the joint family constituted a firm. By reason of the partition 
certain members who constituted the firm ceased to have interest 
in the firm and their interest by reason of the partition devolved 
on the person or persons to whom their share in the business 
have been allotted. ” 

In Best d Go. v. Commissioner of Income Tax, Messrs. Best 
and Company, Limited, has sold one of their businesses to a new 
Company floated for acquiring that business as a going concern. 

In Go77imissioner of Income Tax v. Sind Light BaiU 
way, the Sind Light Railway Company was the assessee, It 
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had construcfeed on Grovernment land two light Bail ways in 
pursuance of two separate agreements with the Government 
of India. Sometime later Government took over one of the 
railways and paid the Company 60 per cent, of the income for 9 
months as profit and compensation. It was held by the learned 
Judicial Commissioners of Sind that the ‘‘Government had suc- 
ceeded to the Oompany^s separate and distinct business within 
the meaning of Sec. 26, sub-section (2), and consequently the 
Company was not assessable on the profits made for the period 
of 9 months. 

It would appear that these cases do not throw any light on 
the question at issue before us, inasmuch as in the first two cases 
partition had already taken place and in the last two cases the 
assessee was not a Hindu undivided family. 

The assessee, on the other hand, contends that in the first in- 
stance partial partition and partial succession are not recognised 
by Hindu Law, and secondly, if a Hindu undivided family issue* 
ceeded by a Company wholly or partially, no change of ownership 
takes place within the meaning of sub-section (2) of Sec. 26. The 
assessee has not cited any authority in support of his first conten- 
tion, nor has he developed this point in the course of his argu- 
ments, while in connection with his second contention he has 
relied on a recent decision of the Madras High Court in O.P. No. 
285 of 19BS,Thoniepu Ghinna Pullayya v. Commissioner of Income 
Tax, as well as Jupudi Kesava Bao 'Sf ^Commissioner of Income Tax, 

The question that was referred to the Special Bench in O.P. 
No. 286 of 1935 was whether when all the members of a Hindu 
undivided family after separation and partition constitute them- 
selves into a firm in order to continue the business hitherto carried 
on by an undivided family, assessment of the total income of the 
undivided family up to the date of separation and partition should 
be made (a) on the firm carrying on the business as successors of 
the undivided family within the meaning of Sec. 26 (2) of the In- 
come-tax Act, or (b) on the members aforesaid as if no separation 
or partition had taken place according to Sec, 25-A of the Income- 
tax Act. Belying on a previous Judgment of their own court 
reported as Jupudi Kesava Bao v. Commissioner of Income Tax, 
the learned Judges held that the word ‘ succession * as used 
in Sec. 26 (2) connoted a transfer of ownership which could 
not be predicated of a succession by a firm to a Hindu un- 
divided family which already owned the business. The an- 
swer they, therefore, gave to the question propounded was that 



1937] BAM RAKHA MAL & SONS V, COMB. OB INC. TAX, PUNJAB 156 

the assessment must be in accordance with Sec. 25-A, sub-section 
(2) of the Income tax Act, With all respect, we are not prepared 
to endorse this opinion. Sitting as a Division Bench, we recently 
disposed of a case in which a similar question arose and we came 
to the conclusion that where a Hindu undivided family is found 
to have disrupted and is replaced by a new firm, the case is taken 
out of the pale of Sec. 25-A and is governed by Sec. 26. See 
Beli Bam d Bros* v. Commissioner of Income Tax. Later, the 
same principle has been re-afiirmed by a Full Bench of this 
Court, though worded differently, in “ In the matter of Messrs* 
Miiiar Chand Lakshmi Das,^^ See C.E. 11 of 1936. The principle 
enunciated in these cases gains support from Nihalchand Eishore 
Lai, In re, where a Division Bench of the Allahabad High Court, 
in a case in which a certain firm first carried on business in the 
capacity of a Hindu undivided family and was later converted 
into a partnership with specified shares, held that the registered 
firm on the date that it was constituted became the successor of 
the Hindu undivided family in the carrying on of the business. 
Similarly, in Byhope Coal Go* Ltd* v. Foyer (1 Tax Gas. 343) de- 
cided by the High Court of Justice in England, it was held in a 
** case where a private partnership had been converted into a 
Company with limited liability that such conversion created a 
succession contemplated by law. In the course of his judgment 
Grove J. remarked as follows : ‘^There was undoubtedly a change 
in the partnership and a very important change when the con- 
cern was converted from an ordinary partnership into a limited 
liability Company/’ 

The other case relied on by the assessee reported as 9 I.T.C. 
64 is also distinguishable. There a notice had been served on 
G. as manager of a Hindu undivided family. G. died during the 
assessment proceedings leaving a son who continued to carry on 
the family business. A question arose whether the assessment 
could be made under Section 26, sub-section (2). It was held 
that in the circumstances of the case the assessee who was al- 
ready a part-owner of the business becoming entitled to the 
family business by survivorship had not succeeded to the business 
within the meaning of Section 26 (2) and hence was not liable 
to be assessed thereunder. 

Though the authorities cited for the commissioner do not 
afford any help to him, yet on general principles we are disposed to 
agree with the contention raised by him that partial succession to 
a Hindu undivided family is not repugnant to any notion of law. 
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Under Hindu law, a Hindu undivided family can through its 
Jcarta alienate a part of its property to a stranger without affect- 
ing its own status in any manner. The alienee can even claim 
partition on the basis of bis own acquisition. If an alienation can 
be made to a stranger we do not consider that a replacement by 
a stranger cannot take place. As already observed, a Hindu un- 
divided family is a different person altogether from a Company ; 
its rights, its obligations, its privileges and its constitution are 
altogether different from the rights, obligations, privileges and 
constitution of a Company, and as it is possible under the Income 
Tax Law that a person conducting several businesses may be suc- 
ceeded in a particular business which is divisible from the other 
businesses of his, a Hindu undivided family as a person can in 
the matter of such business be succeeded by a Company to that 
extent. This conclusion in our *‘view does not come into clash 
with the conclusion at which we have arrived above that in case 
a finding is arrived at by an Income Tax Officer that a family has 
not disrupted, a Hindu undivided family is to be deemed to con- 
tinue to be a Hindu undivided family. 

The question of rate was also raised in the course of arguments 
but that need not he discussed at length, as it is concluded by the 
decision of their Lordships of the Privy Council in Commissioner 
of Income Tax^ Bombay v. Western India Turf Club Limited 
[L L. 52 Bom. 1237]. Even the language of sub-section (2) 
itself is clear on the point. The assessment on the successor is 
to be made as if he had been carrying on the business, profession 
or vocation throughout the previous year and as if he had rece- 
ived the whole of the profits for that year. 

Our answer to question No. 1, therefore, is that there was no 
material on which the Income Tax Officer could find that the as- 
sessee Company succeeded to the business of the family in its en- 
tirety ; and our reply to question No. 2 is that though the Hindu 
undivided family in this case had to be deemed to be an undivid- 
ed family in face of the finding that no disruption had taken place, 
the assessment could be made upon the company to that extent 
to which it was found in fact to have actually succeeded to those 
businesses which were separable from the rest. 

Question 5. — In view of our answers to the first two questions, 
the answer to this question need not detain us long. The langu- 
age of sub-section (2) of section 26 is too plain in this respect to 
require further elucidation. Our answer to this question, there- 
fore is that the limited company, to the extent that it succeeds to 
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the Hindu Undivided family, is liable to be charged as a successor 
in respect of the 1933-34 assessment made during 1934-36 under 
Section 34. 

Question 4 . — This question relates to the validity of the 
assessment in the absence of a formal notice served on the succes- 
sor. The assessee contends that inasmuch as before the 
assessment was made, the person on whom the notice had origin- 
ally been served ceased to exist, though partially, and another 
person came into being in relation to those separable businesses to 
which he had succeeded, no order could be made qua the latter 
without serving upon him a fresh notice under Section 22 
or Section 34. Apart from the fact that objection was not raised 
at the time of the assessment and could not be raised before 
the Assistant Commissioner as a matter of right, there is no sub- 
stance in it even on the merits. The Income-tax Act does not 
contemplate any fresh notice to be served upon the successor, in- 
asmuch as the proceedings once started against the predecessor 
continue against the successor even if the predecessor has ceased 
to exist. In the absence of any clear direction to the contrary 
no obligation is imposed upon the department in this behalf. We 
accordingly hold that no fresh notice was necessary in the case of 
the successor who will now be liable as such to the extent 
indicated above. 

Questions Nos. 5 and 7 are questions of fact and cannot be 
raised before us. The only objection covered by these questions is 
that the Income-tax Officer was not right in holding that the 
assessee had failed to discharge the onus that lay upon him. 
There is abundant authority for the proposition that the question 
whether a party has discharged the onus or not is a question of 
fact. In I.L.R. 11 Lah. 199, P.O., the appellate Court had come 
to the conclusion that the onus upon the appellant had not been 
discharged, and their Lordships of the Privy Council relying on a 
previous judgment of their own in I.L.B. 46 Cal. 189, P.C., 
observed that the question whether a fact has been proved when 
evidence for and against has been properly admitted is necessarily 
a pure question of fact. It may also be remarked in this connec- 
that the assessee gave up question No. 7 before us. 

Question No. 6 must be answered in the negative. The 
Commissioner has discussed the matter fully in the opinion 
submitted by him on that question, and we do not find any such 
flaw in the reasoning employed by him as to justify a different 
1—21 
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answer, "We entirety agree with him that ** the income is to he 
computed with reference to the position at the time it was earned, 
although by section 26 the charge of tax computed on that basis 
is laid upon someone else/^ 

Quesiion S. The only matter referred to us in this question 
is whether the Assistant Commissioner validly refused to entertain 
a new contention not raised either at the assessment or in the 
grounds of appeal submitted to him. First, on the authority of 
104 P.B. 1917 P,C., we consider that if an officer vested with the 
discretion to do or not to do a particular thing, does not misdirect 
himself in law, or in other words, does not exercise his discretion 
arbitrarily, we will not be justified in interfering with it. Secondly, 
on the interpretation that we put upon the relevant provi- 
sion of sub-section (2) of section 30, we are of opinion that an 
Assistant Commissioner has no authority under that sub-section 
to admit a new matter raised in the form of an additional ground 
of appeal after an appeal has once been admitted, whether with- 
in the period prescribed therefor, or after its expiry. All that he 
can do under this enabling provision is to admit an appeal for the 
first time even if it is presented after the period prescribed 
therefor. At first sight, this proposition may look startling but a 
reference to the provisions relating to appeals under the Code of 
Civil Procedure will make our meaning clear. The period of 
limitation for presenting such appeals is prescribed in the 
Schedule appended to the Indian Limitation Act. In the 
main Act, section 5, has been enacted to confer authority upon 
the appellate Courts to admit appeals in certain circumstances 
even after the expiry of the period of limitation prescribed there- 
for. In spite of the power so vested in the appellate Courts, the 
legislature has specifically provided in rule 2 of Order XLI for the 
admission of additional grounds of appeal and has enabled the 
appellants to urge any ground not taken before, by leave of the 
court* The discretion vested in the courts in this matter is not 
circumscribed within those limits, within which it is hedged 
under section 6 of the Limitation Act. No such provision, how- 
ever, has been made in the Income-tax Act, which relating to the 
matters expressly dealt with therein is self-contained. It would 
be clear, therefore, that when once a memorandum of appeal has 
been put in under section 30, no new matter can be raised after- 
wards. We, accordingly, hold that the Assistant Commissioner's 
refusal which is being challenged in this question, was warranted 
by law. 
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We answer the questions propounded by the Commissioner 
accordingly. As a result, the assessee, in answer to questions 
Nos. 1, 2 and 3 will be liable to be assessed as a limited Company 
in relation only to his jewellery business in Lahore, which have 
been admitted before us to have been transferred to the^Company, 
and for the rest, the assessee will be treated as a Hindu Undivid- 
Family. The answer to all other questions will go against the 
assessee. 

In view of the peculiar circumstances of the case, we leave 
the parties to bear their own costs. 

Beference answered accordingly. 

Oases referred to : 
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Income Tax, Madbas [1929] (33 L.W. 541 ; A.I.E. 1929 Mad. 
769; 67 M.L.J. 300 ; 122 I.O. 739; 3 I.T.O. 441). 

Beli Eam & Bbos. u. Oommissionbb of Income Tax, [1935] 
(1935 I.T.E. 103 and 243 ; A.I.E. 1936 Lab. 276 ; 156 LG. 883 ; 8 
I.T.O. 380). 

Best & Co. Ltd. «. Gommissioneb of Income Tax [1932] 
(I.L.E. 66 Mad. 832 ; 63 M.L.J. 16 ; 138 I.O. 486 ; A.I.E. 1932 
Mad. 434; 6 I.T.O. 92). 

Beij Indab Singh v. Lala Kanshi Eam [1917] (44 I.A. 218; 
104 P.E. 1917 ; 42 I.O. 43 ; 16 A.L.J. 777 ; 19 Bom. L.E. 866 ; 
22 O.W.N. 469 ; 26 O.L.J. 572 ; 33 M.L.J. 486 ; 6 L.W. 392). 

Oommissionbb of Income Tax v. Sind Light Eailway [1932] 
(138 I.C. 673; A.I.E. 1932 Sind 189.- 6 I.T.O. 271). 

Gommissioneb of Income Tax v. Western India Tubf Club 
[1925] (55 LA. 14 ; I.L.E. 52 Bom. 123 ; 30 Bom. L.E. 106 ; 107 
1.0. 642 ; A.I.E. 1926 P.G. 1 ; 2 I.T.O. 227). 

JuPUDi Kesava Eao V . Commissioner OP Income Tax [1935] 
(1935 I.T.E. 339 ; 1935 M.W.N. 1937 ; 70 M.L.J. 13; 9 I.T.O. 64). 

Kalumal Shobi Mal v. Commissioner op Income Tax 
[1928] (117 1.0. 228 ; A.I.E. 1928 Lah. 461 ; 3 I.T.C. 341). 

Mittar Ohand Lakhmi Das, In re [1937] (1937 I.T.E. 127). 

Nafab Chandea Pal v. Shukdr Sheik [1918] (46 I.A. 183 • 
I.L.E. 46 Oal. 189; 23 O.W.N. 345; 9 L.W. 552 ; 51 I.O. 760). ’ 

Nihalohand KishorbLal, In re [1927] (I.L.E. 49 All 611 ■ 
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[In the Madras High Court]. 

TANJORE PERMANENT POND LTD. 

COMMISSIONER OP INCOME TAX, MADRAS- 
Madhavan Naib, Stone, and King, JJ. 

September 26, 1935- 

Mutual Benefit Society — Income Prom Loans Made to 
Shareholders — Whether Assessable Income. 

The assessee, the Tanjore Permanent Fund Ltd,, was a com- 
pany incorporated under the Indian Companies Act, 1882, The 
Company started with 2,222 shares of Bs. 45 each and a nominal 
capital of Bs, 99,990, The amount of each share was payable in 
monthly instalments of Be, 1 and the share account of each share* 
holder was closed on the expiry of 45 months by his being paid 
Bs, 50, The fund accepted deposits from its shareholders on which 
interest was allowed to them. The collections of the Fund were lent 
to the shareholders at specified rates of interest on the security of 
the shares or other properties. The Fund did not accept deposits 
from or give loans to outsiders. The question being whether the 
profit derived by the Fund from the shareholders was assessable to 
income-tax: 13 .q\ 5, following the decision in Secretary, Board of 
Bevenue v. Mylapore Hindu Permanent Fund Ltd, [47 Mad. 1) 
that the Fund, though registered as a company, was not really a 
company hut a mutual benefit society with a fluctuating capital 
and the income in question was not assessable. There was no con- 
jiict between the decision in the Mylapore Hindu Permanent Fund 
Case [supra) and that in the case of the Madura Hindu Permanent 
Fund [56 Mad. 415). The latter case dealt with a different ques- 
tion altogether, namely, whether the guaranteed interest paid to 
the shareholders was an allowable deduction as interest on 
borrowed capital. 

Oases referred to : 

Board op Revenue v, Mylapore Hindu Permanent Pund 
[1924] (1 LT.C. 217; 47 Mad. 1; 76 I.C, 833; A.LR. 1923 M.684). 
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Maduba Hindu Pbbmanbnt Fund Ltd. v, Cohmissionbk op 
Income Tax, Madbas [1939] (56 Mad. 415 ; 6 LT.G. 326 ; 1933 
LT*E. 46). 

Sivaoanoa Sbi Meenakshi Nithi v, Commissionbb op In- 
come Tax, Madras [1934] (8 I.T.C, 83). 

Case stated by the Commissioner of Income Tax, Madras, 
under Sec. 66 (2) of the Income Tax Act [O.P. No. 146 of 1935]. 

STATEMENT OF CASE. 

I have the honour to refer the following case for the decision 
of the Hon’ble the Judges of the High Court under Section 66 (2) 
of the Indian Income-tax Act (hereinafter referred to as the Act). 

2. The petitioner, the Tanjore Permanent Fund, Ltd., 
(hereinafter referred to as the Fund) is a company incorporated 
in 1901, under the Indian Companies Act, VI of 1882, now Act 
VII of 1913. A copy of its Memorandum and Articles of Asso- 
ciation is appended (Exhibit A). 

3. The objects of the Fund as set out in paragraph 3 of the 
Memorandum of Association are : — 

(а) to enable persons to save money ; 

(б) to invest their savings in landed property and Govern- 
ment Promissory Notes ; 

{c) to secure loans at favourable interest on the security of 
immoveable property situate within the District of Tanjore, of 
jewels, of agricultural produce and other goods of commercial 
value, of Government promissory notes and other approved se- 
curities but not upon personal security ; 

[d) and to do all such other things as are incidental or con- 
ducive to the attainment of the above objects. 

The liability of the members is limited. 

4« The nominal capital of the Fund at its inception was 
Rs. 99,920 divided into 2,222 shares of Rs. 46 each payable in 
monthly instalments of Re. 1. This nominal capital has been 
raised from time to time. According to the Balance Sheet as on 
August 15th, 1931, the nominal capital is Es. 64,00,000 divided 
into 1,20,000 shares of Rs. 46 each payable in monthly instal- 
ments of one rupee. A shareholder is at liberty to pay at any 
time the balance of the subscribed capital in advance ; such pay- 
ments entitled him to a reduction in the amount payable (Art. 4 
and Schedule A). The share account of each shareholder is closed 
on the expiry of 46 months from the last date of the month in 
which he was admitted, by his being paid Rs. 60 (Art. 10). The 
difference between the amount subscribed by him and the amount 
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paid to him by the Etind at the end of the 45th month, viz., 
Ss, 5 is called the ''guaranteed interest’’. Shareholders are at 
liberty to decrease, transfer, sell or withdraw their shares within 
46 months from the date of their admission (Art. 7). If a share- 
holder dies before the close of 46 months from the date of his ad- 
mission into the Fund, his legal representatives may continue the 
share (Art. 46). The Pund accepts deposits from its shareholdeis 
on which interest is allowed to them (Art. 46). The Directors are 
authorised temporarily to borrow from time to time such sums as 
may be necessary when the cash balance of the Fund is not suf- 
ficient to carry on its transactions (Art. 66). The collections of 
the Fund are used to lend to the shareholders (Art. 11) at specified 
rates of interest (Art. 36). Loans are granted to the shareholders 
on the security of the shares held by them and also of their other 
properties, moveable and immoveable (Art. 11).. The Directors 
are authorised to invest monies belonging to the Fund with other 
banks or Co-operative Societies or in Government securities, 
Treasury bills or Post Office cash certificates (Art. 86). 

5. The Fund’s main source of income is the interest on the 
loans advanced to the shareholders. It also derives income from 
interest on deposits with banks, interest on securities, discount 
on Treasury bills, house rent, appraiser’s fees, entrance fees and 
other minor items. Out of the gross income of each year the 
following expenses are deducted : — 

(1) Guaranteed interest at Rs, 5 per share matured in the 
year. (2) Interest on the deposits received from the members and 
on the amount borrowed from others, if any and (3) Manage- 
ment and other expenses, rent, rates, taxes, depreciation, etc. 

The balance is the net profit of the year, out of which 70 per 
cent, is divided among the shareholders "with reference to both 
the number of their respective shares and the number of months 
during which they have held them”. The balance, after paying 
the legal adviser’s remuneration and bonus to the establishment 
which the Directors are to fix each year is carried to the Reserve 
Fund (Arts. 50 and 51). 

6. The number of shareholders on August 16, 1930 was 
8,626 with 1,08,010 shares. During the year 16th August 1930 — 
16th August 1931, 38,172 shares were taken by 4,447 shareholders- 
During the year there were 1,186 withdrawals representing 
10,456 shares. 24,977 shares matured during the year. 9,984 
shareholders with 1,10,740 shares and a subscribed capital of 
Es. 49,83,300 were on the register on August 15th, 1931. The 
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paid up capital on this date including subscription on fully paid 
up and matured shares amounted to Es. 23,41,879, deposits 
Es. 5,99,064 and over-draft, Es. 82,600. The reserve fund stood 
at Es, 2,02,296. A copy of the Fund’s Balance Sheet as at 16th 
August, 1931, is filed (marked Exhibits B and C). , 

7, For the assessment of the year 1932-33 (previous year 
August 16th, 1930 to August 16, 1931), the Fund returned an 
income amounting to Es, 14,178 as below : 

Es. A. P< 

Net profits as per Profit and Loss account 
(Exhibit G.) ... 64,699 8 0 

Deduct : Es. a. p. 

Net receipts from share- 
holders ... 60,373 15 0 

1/6 of 884 being annual 

letting value of properties 147 0 0 60,520 15 0 


Balance being profits from non-members 

14,178 

9 

0 

This consisted of the following items : — 

Es. 

Ad 

p. 

(1) Interest on securities including Treasury 




bills 

12,040 

0 

0 

(2) Interest on deposits with banks 

1,048 

0 

0 

(3) Income from house property (884 — 




884/6) 

737 

0 

0 

(4) Bent and commission 

363 

0 

0 

Total ... 

14,178 

0 

0 


The Fund’s receipts from its shareholders on account of 
interest on the loans advanced to them and other receipts, e.g., 
surveyor’s fees, appraiser’s fees, entrance fees etc. the disburse- 
ments to the members on account of guaranteed and deposit 
interest and the management and other charges were excluded 
from the Profit and Loss statement for the purposes of the assess- 
ment on the ground that the Fund was a mutual benefit society 
and therefore the receipts from shareholders were not income 
liable to assessment under the Act, in accordance with the past 
practice based on the decision of this Court in Secretary, Board 
of Bevertue v. The Myktpore Hindu Permanent Fund Ltd. The 
net receipts on this account during the year in question amount- 
ed to Es. 61,304 as shown below : 
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Interest on loans received from shareholders, 2,83,863 0 0 
Other receipts, e.g., Surveyor’s fees etc. 12,517 0 0 

Total. 2,46,380 0 0 


Less Expenses : Ba. a. p. 

Guaranteed Interest, 1,34,121 0 0 

Other interest and 

expenses 61,885 0 0 

Balance being net receipts from share- 
holders (the figure shown alone in 
this paragraph). 

Add. Sums carried to Bad-debt Eeserve, 
Provident Eund Beserve, depre- 
ciation on buildings, furniture, 
etc. 12,067 0 0 

Less. Depreciation admissible 

under the roles. 1,127 0 0 


1,96,006 0 0 


60,374 0 0 


10,930 0 0 


Total profits received from 61,304 0 0 

shareholders. 

Before the Income-tax Officer had completed the assessment 
for 1932-33, the Court decided the case of the Madras Hindu Per- 
manent Fund. This decision was interpreted to mean that com- 
panies such as this were earning profits by lending money to their 
own members and that in the computation of such profits the gua- 
ranteed interest paid to the members must be deducted. The In- 
come-tax Officer therefore held that the principle of the decision in 
the Mylapore Fund Case was no longer applicable to the petitioner 
Fund and that its entire net profits, subject to the deduction afore- 
said, were liable to assessment. He accordingly assessed the Fund 
on a total income computed at Ks. 74,888 as shown below : — 
Interest on securities. 7,790 0 0 

Property. 787 0 0 

Business : Profit from shareholders 61,304 0 0 

Profit from non-shareholders, 

"Bank interest, rent and com- 
mission, items (2) and (4) above. 1,401 0 0 62,705 0 0 

Discount on Treasury bills. 3,666 0 0 


Total income 


74,888 0 0 


The Income-tax Officer levied tax amounting to Es. 13,302-2-0 
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8. The Fund appealed to the Assistant Commissioner. There 
was no dispute regarding the figures. The only objection *was that 
Es. 6 I 53 O 4 being the income derived by the Fund from dealings 
with its own shareholders was not liable to assessment. The 
Assistant Commissioner examined in detail the Fundus objection 
and came to the conclusion that the petitioner Fund was carrying 
on banking business with its shareholders and that the excess of 
receipts over expenses was business profit liable to assessment. 
He accordingly confirmed the assessment and dismissed the ap- 
peal. A copy of his order is filed marked Exhibit D. 

9. The petitioner Fund now requires me to refer to the 
High Court the following questions of law said to arise out of 
the Assistant Commissioner’s order :™ 

(1) Whether the petitioner's case is not directly governed 
by the decision in the Mylapore Fund Case and the income in 
question is not therefore taxable income. 

(2) Whether the decision in the Madura Fund Case in any 
way conflicts with the decision in the Mylapore Fund Case and 
makes the latter decision inapplicable to a mutual benefit con- 
cern as the petitioner Fund. 

10, The real question that arises in this case is : — “ Whether 
Es. 61,304 being the income of the petitioner Fund derived from 
the transactions with its shareholders is liable to assessment.” I 
accordingly refer this question for their Lordships’ opinion, 

11. In my opinion the petitioner Fund is a company carrying 
on a trade. It is not any the less a trader because its customers, 
the persons to whom it lends money, happen to be its own share- 
holders. Profits resulting from a trade are liable to tax unless 
specifically exempted, and there is no question of any such ex- 
emption here. I consider therefore that the sum in question is 
liable to the tax. 

It was held in the case of the New York Life Insurance Co. 
Styles (2 Tax. Cas, 460) that for the purposes of that case the fact 
that the company was incorporated might be ignored. This Court 
has held in deciding the case of the Madura Hindu Permane^it 
Fund Ltd., that the facts of that case, to which this is similar, 
were different from those in the New York Life Insurance Com- 
pany v. Styles. Thai incorporation cannot always be ignored is 
apparent from several English decisions, notably that in Liver- 
pool Corn Trade Association v. Monks (10 Tax. Cas. 442). 
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12. I am reluctant to trouble their Lordships again with this 
question, which in substance has been before them in several 
previous cases, particularly those of the Mylapore Hindu l^erma- 
nent Fund, the Madura Hindu Permanent Fund, and the Sim- 
ganga SriMinahshi Swadeshi Saswatha Nidhi. But I feel compel- 
led to do so because the combined effect of tlieso previous deci- 
sions is not very clear to me. As has boon stated above, the 
assessment now in dispute was made in accordance with the de- 
cisions of this Court (as then interpreted) in the case of the Madura 
Hindu Permanent Fund Ltd. An assessment on similar lines was 
made on the Sivaganga Sri Minakshi Swadeshi Sasvmtha Nidhi 
but the decision of their Lordships on that assessment (O.P. 197 
of 1983) was that the Mylapore Hindu I'emianent Fund case 
ought to have been followed. Even the Madura Hindu Permanent 
Fund now claims that the decision arrived at in its own case after 
a protracted litigation is not applicable but that the Mylapore 
Hindu Permanent Fund Case should govern its subsequent asses- 
sments. The present position therefore cannot be said to be clear, 
The question now raised is of great public importance since its 
decision affects a large number of similar Funds. It appears 
necessary therefore to trouble their Lordships with this further 
reference. The alternative of preferring an appeal to His Majes- 
ty in Council against the judgment of this Court in the case of 
the Sivaganga Sri Minakshi Swadeshi Saswatha Nidhi could not 
be considered because (as the figures in the case will show) that 
Fund could ill afford the expense of contesting an appeal. 

S. Srinivasa Aiyangar with K, Rajah Aiyar, and F. Rama- 
swami Iyer, for the Assessees. 

M. Patanjali Sastri for the Commissioner. 

JUDGMENT. 

The Commissioner of Income tax has referred for the opinion 
of the High Court the question whether the sum of Es. 61,304 
being the income or the profits of the Fund derived from the 
transactions with the shareholders is liable to assessment. 

The petitioner is the Tanjore Permanent Fund Limited. It 
is a company incorporated in 1901 under the Indian Companies 
Act, VI of 1882, now Act VII of 1913. The company started 
with 2,22‘2 shares of Es. 46 each share and a nominal capital of 
Es. 99,990. The amount of each share is payable in monthly in- 
stalments of Be. 1. The share account of each shareholder is 
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closed on the expiry of 45 months from the last date of the month 
in which he was admitted by his being paid Es. 60 and then he 
ceases to be a shareholder. The difference between the amount 
subscribed by him and the amount paid to him at the end of the 
45th month, vim,, Es. 5, is called “ guaranteed interest.” The 
Eund accepts deposits from its shareholders on which interest is 
allowed to them. The Directors are authorised temporarily to 
borrow from time to time, if necessary, sums to carry on its 
transactions. The collections of the Eund are used to be lent to 
the shareholders at specified rates of interest on the security of 
the share held by them and also on their other properties. The 
moneys belonging to the Eund may be inTested by the Directors 
with banks or Co-operative Societies or in G-overnment securities, 
Treasury bills or Post Office Cash Certificates. The Pond does 
not accept deposits from other persons than its shareholders, nor 
does it give loans to outsiders. 

The Eund's mam source of income is the interest on the loans 
advanced to the shareholders. It also derives income from interest 
on the deposits with banks, interest on securities, house rent and 
other minor items. The excess of interest earned by the Eund 
over the expenses of the institution and the interest earned by 
the shareholders is regarded as profits of the Eund out of which 
70 per cent, is divided among the shareholders and the balance 
after paying the legal adviser, remuneration and bonus to the 
establishment is carried to the reserve fund. 

The number of shareholders of the Eund and the amount of 
shares fluctuate from time to time. On the 15th August 1931 as 
mentioned by the Commissioner, there were on the register of 
the Eund 9,984 shareholders with 1,10,740 shares and the subs- 
cribed capital of Es. 49,83,300, 

Eor the assessment of the year 1932-33 the Fund returned 
an income amounting to Es. 14,178. In submitting this account 
it did not include as assessable income a sum of Es. 61,304, the 
profits derived from the shareholders. The question referred to 
us is whether income tax can be levied on this amount. 

A case exactly like the present one was decided in Secretary, 
Board of Beveriue v. Mylapore Hindu, Permanent Fund Ltd., in 
which it was held that a fund like this was a mutual benefit so- 
ciety and therefore the receipts from shareholders were not income 
liable to assessment under the Act. The Income tax Officer did 
not follow this decision as before he completed the assessment 
this Court decided the case of the Madura Hindu Permanent Fund, 
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That decision was interpreted by him to mean that profits earn- 
ed by the Fund by lending money may be taxed* He therefore 
held that the decision in Secretary ^ Board of Revenue y, Mylapore 
Hindu Permanent Fundny Ltd.y was no longer applicable and as- 
sessed the Fund on the total income including the profits of 
Bs. 61,304. The Assistant Commissioner confirmed the order of the 
Income tax Officer, The Commissioner referring the case to us says 
that the combined effect of these two decisions and of the decision 
of this Court in Sivaganga Srt Meenakshi Nidhi Commissioner 
of Income Tax^ Madras^ is not very clear to him. He also argues 
that the petitioner Fund is a company carrying on a trade and as 
such that the fact that it carries on the trade with its own custo- 
mers does not make it any the less a trader and that the profits 
resulting from the trade are liable to tax unless specially exempt- 
ed and as there is no question of any such exemption here the 
amount of profits earned, viz., Bs. 61,304 is assessable to tax. 

At the outset we may observe that so far as the decisions of 
this Court are concerned, there is no conflict amongst them. The 
decision in Madura Hindu Permanent Fund Ltd. v. Commissioner 
of Income Tax, Madras, followed by the Income tax Officer does 
not touch the question of the liability to assessment of the profits 
earned by the Fund from its shareholders nor does it, in our opi- 
nion shake the authority of the decision in Secretary, Board of 
Revenue v. Mylapore Hindu Permanent Fund Ltd. In the first 
case, Madura Hindu Permanent Fund Ltd. v. Commissioner of In- 
come Tax, Madras, the question was whether the “guaranteed inter, 
est ” may be deducted from the total income of the Fund during 
the year of account. This Court held that the guaranteed interest 
was interest on capital borrowed for the purpose of the fund's 
business within the meaning of section 10 (ii) (3) of the Income 
tax Act, that its payment was not in any way dependent on the 
earning of the profits and that the fund was entitled to claim de- 
duction in respect of that sum distributed by it as guaranteed 
interest. The question now referred to us did not arise for deci- 
sion in that case. In the Sivaganga Mtnakshi Nidhi Case this 
Court pointed out that that case was one like Secretary, Board of 
Revenue v. Mylapore Hindu Permanent Fund, Ltd. 

It is conceded by the learned counsel for the Commissioner 
that on the facts this case would fall exactly within the scope of 
the decision in Secretary, Board of Revenue v. Mylapore Hindu 
Permanent Fund Ltd. "What he wants to argue is that that case 
was wrongly decided and that he should be allowed to reopen the 
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question. So far as this Court is concerned, the question has 
been considered and decided by the Full Bench in Secretary, 
Board of Bevenue v. Mylapre Hindu Permanent Fund Ltd. As 
pointed out in Madura Hindu Permanent Fund Ltd, v. Gommis^ 
sioner of Income tax, Madras, the Fund though registered under 
the Indian Companies Act and subject to its provis*ons is not 
really a company but a mutual benefit society with a fluctuating 
capital. The subscriptions though called share capital are not 
really so, nor are they capital borrowed for the purpose of the 
business as that capital is ordinarily understood. In enacting the 
explanation to Sec. 10 (ii) (3) Income-tax Act it would seem that 
the legislature has shown its intention to recognise the existence 
of such mutual benefit societieties like the one in question. 

As the law on the point has been clearly laid down in Secre- 
tary, Board of Bevenue v. Mylapore Hindu Permanent Fund Ltd, 
and as this case falls exactly within its scope we are not inclined 
now to reopen the question and to disturb the practice which has 
been followed since Secretary, Board of Bemue v. Mylapore 
Hindu Permanent Fund Ltd., whatever view we may be inclined 
to take if the point was res integra. Though the term “ share- 
holder ” has been here used, we do not wish to be understood as 
deciding that these subscribers are shareholders properly so called 
within the meaning of the Companies Act. The matter is not be- 
fore us. 

Our answer to the question accordingly is that the sum of 
Es. 61,304 is, in the circumstances of the case, not liable to as- 
sessment. The assesses is entitled to Es. 250 for costs and will 
get a refund of the Es. 100 deposit. 

Question answered accordingly. 
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[In the Peivy Council.] 

COMMISSIONER OF INGOaffl TAX, CENTRAL AND 
UNITED PROVINCES v. LAXMINARAIN BADEIDAS. 

Lobd Russell oe Killowen, Lobd Macmillan and Sir John 

Wallis. 

February 19, 1937. 

Best Jodgmbni Assessment — Guiding Principles — How 
PAR Discretionary — ^Nature and Finalty of such Assess- 
ment — Local Inquiry, Whether Necessary — Cancellation 

SuppiciBNOY op Cause — Reference — Question op Fact 

Adjournment — Respective Duties op Assessbes and Income 
Tax Oppioers— -Indian Income Tax Act (XI op 1922), Ss. 23 (4) 
27, 33, 66 (2). 

Under S. 38 (4) of the Income Tax Act the officer is to make 
an assessment to the best of his judgment against a person who is 
in default as regards supplying information. He must not act 
dishonestly, or vindictively or capriciously because he must exer- 
cise judgment m the matter. He must make what he honestly 
believes to be a fair estimate of the proper figure of assessment 
and for this purpose he must be able to take into consideration 
local knowledge and repute in regard to the assesses' s circum- 
stances, and his own knowledge of previous returns by, and assess- 
ments of, the assesses, and all other matters which he thinks will 
assist him in arriving at a fair and proper estimate ; and though 
there must necessarily, be guess-work in the matter, it must be, 
honest guess-work. In that sense too the assessment must be, to 
some extent, arbitrary. The section places the officer in the posi- 
tion of a person whose decision as to amount is final and subject 
to no appeal, but whose decision, if it can be shown to have been 
arrived at without an honest exercise of judgment, may be revised 
or reviewed by the Commissioner under the powers conferred upon 
that official by S. 83. 

The language of the Act does not justify the laying down of 
rules imposing upon the officer the duty of (i) conducting some 
kmd of local inqmry before making the assessment tinder S. 28 (^) 
and (n) recording a note of the details and results of such inquiry 
and there is no justification for holding that an assessment made 
by an officer under S. 33 (4) without conducting a local inquiry 
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and without recording the details and results of that inquiry can- 
not have been made to the best of his judgment within the meaning 
of the section. Krishna Kumar v. Commissioner of Income Tax 
explained^ Abdul Bari Chowdhury u. Commissioner of Income 
Tax approved. • 

Under S. 23 (4) the fact of failure to comply with the notice 
under S. 22 (4) makes it compulsory on the officer to make an 
assessment; and under S. 27 unless the officer is satisfied that 
the assesses had not a reasonable opportunity to comply or was 
prevented by sufficient cause from complying with that notice^ the 
assessment must stand. That he had sufficient cause for not com- 
plying with another notice is irrelevant. 

There is no rule by which the officer is bound or ought to 
announce beforehand how he proposes to deal with an application 
for an adjournment. Where the assessee had already obtained one 
adjournment it is his duty if he desired a further adjournment^ to 
apply at a date sufficiently early to enable him^ in the case of a 
refusal^ to be prepared to proceed on the appointed day and the fact 
that the officer proceeded to assessment ^Ho the best of hisjudg- 
menf^ will not constitute a wrongful exercise of a judicial dis- 
cretion on the ground that {!) no previous intimation had been 
given of the intention of the officer to refuse a further adjourn- 
ment ; and {2) that the assessee had shown sufficient cause fornot 
complying with the notice under S. 28 [2). 

It is not possible to turn a mere question of fact into a ques- 
tion of law by asking whether as a matter of law the officer came 
to a correct conclusion upon a matter of fact. 

Commissioner of Income Tax, C.P. & U.P, v. Laxminabain 
Badbidas [1934 I,T.E. 246] reversed. 

Abdub Babi Choubhtjby V . Commissioner of Income Tax, 
Burma [1931] (LL.E. 9 Bang. 281 ; 113 Ind. Cas. 81 ; A J.E, 
1931 Bang. 194; 5 LT,C, 352} approved. 

Kbishnakumar V . Commissioner of Income Tax [1931] (5 
LT.C, 296) explained. 

Appeal from the judgment of the Judicial Commissioner’s 
Court of Central Provinces in a case stated by the Commissjoner 
of Income Tax, C*P., under Sec. 66 (2) of the Indian Income Tax 
Act. The Judgment is reported at pp. 246 ff. of VoL II of the 
Income Tax Reports. 

Wallach^ for the Appellant. 
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JUDGMENT. 

LoBD Etjssblii op KilIiOWBN — In this case the Commis- 
sioner of Income Tax for the United and Central Provinces ap- 
peals from a judgment of the Court of the Judicial Commissioner, 
Central Provinces, on a reference under S. 66 (2) of the Indian 
Income Tax Act (XI of 1922). The respondent taxpayer did not 
appear on the hearing of the appeal. 

The case relates to an assessment made by the Income Tax 
Officer under S. 23 (4) of the Act, subsequently to an alleged failure 
by the taxpayer to comply with all the terms of a notice issued 
under S. 22 (4) of the Act. It will be convenient before stating 
the facts of the case to set out the provisions of the Act (as 
amended by the Indian Income Tax (Amendment) Act, 1930, and 
the Indian Income Tax (Second Amendment) Act, 1930, which are 
relevant, and under which the various steps in the case, leading 
up to the reference, were taken. They are the following : — 

“ 22 . ( 1 ) 

(2) In the case of any person other than a company whose 
total income is, in the Income Tax Officer’s opinion, of such an 
amount as to render such person liable to income-tax, the Income 
Tax Officer shall serve a notice upon him. requiring him to fur- 
nish, within such period not being less than thirty days as may 
be specified in the notice, a return in the prescribed from and 
verified in the prescribed manner setting forth (along with such 
other particulars as may be provided for in the notice) his total 
income during the previous year. 

(3) If any person has not furnished a return within the 
time allowed by or under sub-S. (1) or sub-S (2), or having 
furnished a return under either of those sub-sections, discovers 
any omission or wrong statement therein, he may furnish a re- 
turn or a revised return, as the case may be, at any time before 
the assessment is made, and any return so made shall be deemed to 
be a return made in due time under this section. 

(4) The Income Tax Officer may serve on the principal 
officer of any company or on any person upon whom a notice has 
been served under sub-S. (2) a notice requiring him, on a date to 
be therein specified to produce, or cause to be produced, such 
accounts or documents as the Income tax Officer may require : 

Provided that the Income Tax Officer shall not require the 
production of any accounts relating to a period more than three 
years prior to the previous year. 
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' 23, (1) If the Income-tax Officer is satisfied that a return 

made under Sec. 22 is correct and complete, he shall assess the 
total income of the assessee, and shall determine the sum payable 
by him on the basis of such return. 

(2) If the Income-tax Officer has reason to beliive that a 
return made under Sec. 22 is incorrect or incomplete, he shall serve 
on the person who made the return a notice requiring him, on a 
date to be therein specified, either to attend at the Income-tax 
Officer’s office or to produce, or cause to be there produced, any 
evidence on which such person may rely in support of the return. 

(3) On the day specified in the notice issued under isub- 
Sec. (2), or as soon afterwards as may be, the Income-tax Officer, 
after hearing such evidence as such person may produce and such 
other evidence as the Income-tax Officer may require, on speci- 
fied points, shall, by an order in writing, assess the total income 
of the assessee, and determine the sum payable by him on the 
basis of such assessment. 

(4) If the principal officer of any company or any other per- 
son fails to make a return under sub-Seo. (1) or sub-Sec. (2) of 
Sec. 22, as the case may be, or fails to company with all the terms 
of a notice issued under sub-Sec. (4) of the same section or, 
having made a return, fails to comply with all the terms of a 
notice issued under sub-Seo. (2) of this section, the Income-tax 
Officer shall make the assessment to the best of his judgment 
and, in the case of a registered firm, may cancel its registration. 

Provided ” 

“27. Where an assessee or, in the case of a company, the 
principal officer tnereof, within one month from the service of a 
notice of demand issued as hereinafter provided, satisfies the In- 
come-tax Officer that he was prevented by sufficient cause from 
making the return required by S. 22, or that he did not receive 
the notice issued under sub-S. (4) of S. 22, or Sub-S« (2) of S. 23, 
or that he had not a reasonable opportunity to comply, or was 
prevented by sufficient cause from complying, with the terms of 
the last mentioned notices, the Income-tax Officer shall cancel the 
assessment and proceed to make a fresh assessment in accordance 
with the provisions of S. 23 

“30. (1) Any assessee objecting to the amount or rate at 
which he is assessed under S.23 or S. 27, or denying his liability 
to be*assessed under this Act, or objecting to a refusal of an In- 
come-tax Officer to make a fresh assessment under S. 27, or to any 

order against him under sub-S, (2) of S, 25 or S. 25»A or S. 28 
1—^3 
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made by an Ineome4ax Officer, may appeal to the Assistant 
Commissioner against the assessment or against such refusal 
or order : Provided that no appeal shall lie in respect of an 
assessment made tinder snb-S. (4) of S. 23, or under that sub-sec- 
tion read j^ith S. 27» 

(2) 

(3).,.... 

31. (ly ... 

(2) The Assistant Commissioner may, before disposing of 
any appeal, make such further inquiry as he thinks fit, or cause 
further inquiry to be made by the Income-tax Officer. 

‘ (3) In disposing of an appeal the Assistant Commissioner 
may, in the case of an order of assessment,- — 

“{(^) confirm, reduce, enhance or annul the assessment, or 
"‘(6) set aside the assessment and direct the Income-tax 
Officer to make a fresh assessment after making such further 
inquiry as the Income-tax Officer thinks fit or the Assistant 
Commissioner may direct, and the Income-tax officer shall there- 
upon proceed to make such fresh assessment 

" {c) 

“ id) 

“ Provided 

33. — (1) The Commissioner may of his own motion call 
for the record of any proceeding under this Act which has 
been taken by any authority subordinate to him or by him- 
self when exercising the power of an Assistant Commissioner 
under suh-s. (4) of S. 6. 

** (2) On reeeipt of the record, the Commissioner may make 
such inquiry or cause such inquiry to be made, and, subject to 
to the provisions of this Act, may pass such orders thereon as he 
thinks fit : 

“ Provided that he shall not pass any order prejudicial to an 
assessee without hearing him or giving him a reasonable oppor- 
tunity of being heard/' 

The respondent having been served on April 29, 1931, 
with a notice under S. 22 (2), furnished a return, dated July 
27, 1931, which consisted of a printed return form, and con- 
tained but two statements only, (a) opposite the para- 

graph relating to business the words and figures “Es. 1,700. 
Approximate amount of loss” and (b) in the place where 
should appear the total amount of profit and gains or income, 
the same words and figures. 
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A return in such a form was obviously unsatisfactory and 
incomplete. The officer thereupon served upon the respondent 
on September 8, 1931, a combined notice requiring the res- 
pondent [under S. 22 (4)] to ** produce or cause to be produced 
at my office ” his accounts for three years and [under^S. 23 (2)] 
either to attend or to produce or cause to be produced any evid- 
ence on which he might rely in support of his return. The date 
specified was September 14, 1931. On September 12, 1931, he 
applied for and obtained an adjournment until October 19, 1931, 
for which date a fresh combined notice was issued and served on 
September 23, 1931. 

On October 19, 1931, the respondent applied in writing for 
a further adjournment alleging that he had been ill for the last 
month and could do no work; and that -his agent, who had been 
away, had returned. With this application he seems to have 
sent a medical certificate, which however, merely stated that the 
respondent “was suffering from influenza some fifteen days ago,” 
that he had gone very weak since that time and that he was still 
weak and suffering from a cough. 

Their Lordships are not surprised that the officer was unable 
to accept such a certificate, and refused to grant any further ad- 
journment. There would appear to be ample ground for his view 
that the application, backed by such a certificate, was merely a 
device to obtain a postponement. No accounts were produced or 
caused to be produced by the respondent, and the officer proceeded 
as enjoined to do by S. 23 (4) to make the assessment to the best 
of his judgment. No accounts being available he took into con- 
sideration the local repute that the respondent’s money-lending 
business was extensive, and included the purchasing of debts at 
large profit to himself, and that he was easily the richest man in 
the District. Further, as stated in the assessment note, ” local 
inquiries ’’ had shown that his fluid resources amounted to ten 
lacs. The officer estimated the respondent’s income at one lae. 

From an assessment made under S. 23 (4) there is no appeal ; 
but the assesses may endeavour to satisfy the officer as to the 
relevant question of fact specified in S. 27, and if he succeeds, the 
officer must cancel the assessment and make a fresh assessment in 
accordance with the provisions of S. 23. The respondent applied 
for cancellation under S. 23. His application was heard (with 
witnesses) in December 1931, by the Income-tax Officer then in 
office. He refused the application. The only excuse alleged by 
the respondent for his failure to comply with the notice relating 
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to the production of accounts was that he could not attend to pro- 
duce them in person. A.s he could have caused them to be produ- 
ed by sending them by messenger, he failed to satisfy the officer 
as required by S. 27 . 

From this refusal the respondent (as entitled under S. 30) 
appealed to the Assistant Commissioner. His appeal was heard 
on February 27, 1932, and was rejected on the ground that he 
had not been able to show that he had sufficient cause for with- 
holding the accounts on October 19, 1931. The assessment was 
accordingly confirmed by order made under S. 31. 

Down to this point in the history of this matter it appears to 
their Lordships that the provisions of the Act had been strictly 
complied with by the income-tax officials. No further appeal lay 
open to the respondent, but it was no doubt to the Commis- 
sioner to exercise the powers of revision or review contained 
in S. 33. 

The respondent, however, applied to the Commissioner for a 
reference under S. 66 (2) of the Act. The relevant provision of 
that sub-section runs thus : — 

“ Within sixty days of the date on which he is served with 
notice of an order under S. 31 the assessee may re- 

quire the Commissioner to refer to the High Court any question 

of law arising out of such order and the Commmissioner shall 

.draw up a statement of the case and refer it with his own 

opinion thereon to the High Court.” 

The Commissioner, however, may (sub-section 3) refuse to 
state the case on the ground that no question of law arises. 

The respondent asked to have referred seven alleged points of 
law. They were formulated thus : — 

(i) Whether the Income-tax Officer was justified in assum- 
ing jurisdiction to proceed under S. 23 (4) of the Income Tax Act 
and making ex parte assessment in this case when there is no 
legal evidence to show that the assessee deliberately failed to 
comply with the notice issued under S. 22 (4) of the Income-tax 
Act. 

(it) Whether the circumstances alleged and proved by the 
assessee could not, in law, be deemed to be ‘ sufficient cause ’ 
under S. 27 of the Income Tax Act. 

(Hi) In view of the wording of the notice under S. 22 (a) 
(sic) of the Act and the undisputed fact that the assessee was too ill 
to attend the Court and the further admitted fact that the Income- 
tax Officer did not pass or communicate to the assessee’s servant 
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or to the assessee any order for immediate production of account 
books or any other fair order, could not the assessee under law 
claim cancellation of the ex parte assessment order, dated October 
19, 1931, 

{iv) Whether the procedure adopted by the Income-tax 
Officer in causing notices to be served under Ss. 23 (2) and 22 (4) 
of the Income Tax Act was legal and proper and whether the 
Income Tax Oflficer could, under the circumstances, proceed under 
S. 23 (4) and make ex parte assessment. 

(v) Is there evidence to substantiate the Income Tax Offi- 
cer’s reasoning in the last paragraph of the order saying that legal 
enquiries prove that the assessee made in the account year taxable 
income of a of rupees. 

(vi) Is not the judgment of the Income Tax Officer vitiated 
by imaginary assumptions or irregular enquiries and hearsay 
evidence which the assessee has no chance to meet and which are 
not borne out by his account books which the Income Tax Officer 
could have called for. 

(vii) Is the order of assessment passed by the Income Tax 
Officer to the best of his judgment in view of the arbitrary reasons 
he has * given and despite the notorious trade depression and 
financial strain all along.” 

The Commissioner in the case which he stated, stated his 
opinion upon the seven points as follows : — As to (i) the assessee 
on the evidence could have sent the accounts even if (which the 
medical* evidence did not establish) he could not bring them him- 
self. He had not, therefore, complied with the terms of the notice 
under S. 22 (1) ; and the point should be answered against the 
assessee. As to (ii) the question was one of fact and not of law, 
and could not be referred to the High Court. As to (ui) the 
reference to S. 22 (a) was admitted to be intended as a reference 
to S. 22 (4), and as the accounts could have been produced by 
some one on the assesses’s behalf, that point should be answered 
against the respondent. As to (iv) if it meant that because a notice 
was served under S. 23 (2) a notice under S. 22 (4) was illegal, and 
that non-compliance with an illegal notice would not authorise 
an assessment under S. 23 (4), the point was covered by a recent 
decision by the Full Bench of the Lahore High Court which was 
adverse to the respondent’s contention. As to (t;) no evidence was 
necessary. The officer had merely to estimate as best he might the 
income for purposes of assessment. If any reasons were given 
as in the present case, it was merely to show that the estimate 
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was not arbitrary. As to (vi) and (mi) in view of his opinion as 
to Iv) there was no occasion to answer these. 

The reference was heard in the Court of the Jndicial Com- 
missioner, Central Provinces (which was a High Court for the 
purposes oj S. 66) by a Judicial Commissioner and an Assistant 
Judicial Commissioner. They held, in reference to points (i) and 
(i??), that the notice was legal and that the officer had jurisdiction 
to make the summary assessment under S. 23 (4) ; but they 
thought that the omission to make and communicate to the 
respondent a definite order refusing an adjournment did “ consi» 
derably detract from the technical legality of the summary 
assessment order.’* They answered these points in the affii-ma- 
tive, i.e., against the respondent. In regard to points (ii) and {Hi) 
they considered whether the findings of the officer and the Assist- 
ant Commissioner that the respondent had not shown sufficient 
cause for re-opening the ex parte assessment satisfies the test that 
it was arrived at after the exercise of judicial discretion.” They 
held that several relevant facts had been left out of consider- 
ation, viz , : (1) that if the respondentia Court agent had been 
informed that no adjournment would be granted because the 
account books should have been sent with the Munim, it was 
possible that the notice for production might have been complied 
with ; (2) that the failure by the officer in observing this 
elementary rule” had contributed to the non-compliance with the 
terms of the notice ; and (3) that the respondent desired to testify 
in person to the accuracy of the account books. On the finding 
that the respondent could not by reason of illness himself attend 
the Court on the appointed day, they were of opinion that the 
only reasonable finding which should have been recorded was that 
the respondent had shown sufficient cause for non-compliance 
with the terms of the notice under S. 23 (2) [i.g., the notice as to 
evidence, not the notice as to producing accounts], and that it 
followed that he had clearly made out sufficient cause for re-open- 
ing the assessment, and that the officer and Assistant Commissioner 
had failed to exercise their discretion on reasonable and proper 
grounds. 

They then proceeded to consider points (i;), (- 1 ;^) and (v^^) ; and 
held as a result of an examination of certain authorities that no 
assessmeni; would be an assessment by the pfficer ‘ to the best of 
his judgment” within the meaning of S. 23 (4) unless (1) a local 
inquiry to ascertain the income for the preTious year of the pro- 
posed assessee was first held, and (2) the officer placed “ on the 
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record a note of the details and results of his inquiry They 
held that the present assessment rested merely on the caprice of 
the officer and was not made ‘*to the best of his judgment’^ with- 
in the meaning of S.23 (4). They answered point («;) in the negat- 
ive, point {vi) in the affirmative, and point (r?u)in the p.egative. 
Their Lordships find themselves in disagreement with this 
decision, except in so far as it answered points (i) and {iv) in the 
affirmative, and decided that the officer was in the events which 
had happened entitled to proceed to make an ex parte assessment 
under S. 23 (4). If the assessment in this case was made by the 
officer to the best of his judgment, it must stand unless the asses- 
see succeeded in satisfying the officer that he had not a reason- 
able opportunity to comply or was prevented by sufficient cause 
from complying with the terms of the notice under S. 22 (4) re- 
quiring him to produce or cause to be produced his accounts for 
three years. This he failed to do, and upon the undisputed and 
indisputable facts of the case he necessarily so failed. His appli- 
cation under S. 27 for cancellation of the assessment was doomed 
to failure, and his appeal to the Assistant Commissioner under 
S. 30 was equally incapable of success. There the matters should 
have ended, unless the Commissioner chose to proceed under 
S, 33, The questions involved were purely questions of fact, 
indeed one might say of self-evident fact, and no reference in re-, 
gard thereto should have been made under S, 66 (2). No question 
of law was involved : nor is it possible to turn a mere question of 
fact into a question of law by asking whether as.a matter of law 
the officer came to a correct conclusion upon a matter of fact. 
The Judicial Commissioners have treated the matter as a wrong- 
ful exercise of a judicial discretion, the foundation for the alle- 
gation of wrongful conduct being the facts that (1) no previous 
intimation had been given of the intention of the officer to refuse 
a further adjournment on October 19, 1931, which they character- 
ised as a failure to observe an elementary rule ; and (2) that the 
respondent had shown sufficient cause for not complying with the 
notice under S. 23 (2). 

Their Lordships are unable to appreciate this reasoning. This 
does not appear to be a case of exercising a discretion. Under 
S. 23 (4) the fact of failure to comply, with the notice under S. 22 
(4) made it compulsory on the officer to make an assessment, and 
under S. 27 unless the officer is satisfied (and he was not, nor on the 
facts of this case, could he have been) that the respondent had not 
a reasonable opportunity to comply or was prevented by sufficient 



180 


iHOOMB lAX BEPOE13 


[Yoh. V 


cause from complying with that notice, the assessment must 
stand. That he had sufficient cause for not complying with an- 
other notice is irrelevant. And their Lordships are unaware of 
any rule by which the officer was bound or ought to announce 
beforehan(^ how he proposes to deal with an application for an 
adjournment. The respondent had already obtained one adjourn- 
ment from September 14, 1931, until October 19, 1931. It was 
his duty if he desired a further adjournment to apply at a date 
sufficiently early to enable him, in the case of a refusal, to be 
prepared to proceed on the appointed day. In fact the respondent 
delayed his application for a further adjournment until the very 
day appointed for compliance with the order. Even if this could 
be said to be a case of exercising a judicial discretion, their Lord- 
ships can see no ground on the facts of this case for suggesting 
that it was wrongfully exercised. 

There remains for consideration the point whether the as- 
sessment can be attacked on the ground that it was not made by 
the officer to the best of his judgment within the meaning of S. 27. 
The Judicial Commissioners have laid down two rules which im- 
pose upon the officer the duty of (i) conducting some kind of 
local inquiry before making the assessment under S. 23 (4) and 
(ii) recording a notice of the details and results of such inquiry. 

Their Lordships find it impossible to extract these require- 
ments from the language of the Act, which after all is, in such 
matters, the primary and safest guide. The offiicer is to make an 
assessment to the best of his judgment against a person who is 
in default as regards supplying information. He must not 
act dishonestly, or vindictively or capriciously because he must 
exercise judgment m the matter. He must make what he 
honestly believes to be a fair estimate of the proper figure of 
assessment, and for this purpose he must, their Lordships 
think, be able to take into consideration local knowledge and 
repute in regard to the assessee’s circumstances, and his own 
knowledge of previous returns by and assessments of the asses- 
ses, and all other matters which he thinks will assist him in 
arriving at a fair and proper estimate and though there must 
necessarily be guess-work in the matter, it must be honest guess- 
work. In that sense, too, the assessment must be to some ex- 
tent arbitrary. Their Lordships think that the section places the 
officer m the position of a person whose decision as to amount 
is final and subject to no appeal, but whose decision if it can 
be shown to have been arrived at without an honest exercise 
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of judgment, may be revised or reviewed by tbe Commissioner 
under the powers conferred upon that official by s. 33. 

Their Lordships can find no justification in the language of 
the Act for holding that an assessment made by an officer under 
S. 23 (4) without conducting a local inquiry and without jecording 
the details and results of that inquiry cannot have been made 
to the best of his judgment within the meaning of the section. 
Nor can they find any such justification in tbe authorities upon 
which the Judicial Commissioners appear to have relied. 

The case of Krishna Kumar v. Commissioner of Income-tax 
seems to be the foundation of their .two “ rules." The question 
referred for decision in that case was in the following words : — 
“ The Income-tax Officer simply puts ‘ Business. Bs. 30,000.’ 
No basis or details are apparent. Can this be an assessment to the 
best of one’s judgment ? ’’ The Court simply answered “ yes.” 
This, as a decision, does not seem to afford any basis for the rules. 
But the Judicial Commissioners refer to the fact that the Com- 
missioner stated in his case that the officer had made a local 
inquiry and had recorded a note of the details and results of his 
inquiry, and say that “ it is apparent that the answer would have 
been in the negative if the Income-tax Officer had made no local 
inquiry and not placed a detailed note thereof on the record in 
support of the assessment.” 

Their Lordships can find no justification for attributing this 
view to the High Court in that case. Indeed the Judicial Commis- 
sioners in the present case seem to treat the matter as decided not 
by the view of the High Court but rather by the opinion of the 
Commissioner for Income-tax ; for theyiuse the followingilanguage : 

“ While the aforesaid remarks of the Commissioner of Income- 
tax, Bengal, impliedly concede that ‘ local enquiry ’ and the 
placing on record of a note of the results of such enquiry are 
essential in law to sustain an eajjiorte assessment the learned 
Commissioner of Income-tax of these provinces thinks otherwise, 
presumably on certain observation in Abdul Bari Chowdhury v. 
Commissioner of Income-tax, Burma, which go so far as to lay 
down that an ex parte assessment may as well be made on ‘ mere 
guess ’ of the Income-tax Officer who is the persona designaia to 
make the ‘ assessment ’ and against whose order ‘ no appeal lies ’. 
With due deference we hesitate to subscribe to such a widely stated 
proposition as it is extremely likely to lead to certain abuse of the 
powers by the Income-tax Officers in the discharge of their duties 
1-24 
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whioh must be performed throughout in conformity with the 
rules of justice, equity and good conscience.” 

The other authorities cited by the Judicial Commissioners do 
no more, their Lordships think, than affirm that the officer must 
exercise judgment and must not act on mere caprice, or in any 
other way inconsistent with the exercise of judgment. 

Their Lordships find themselves in agreement with the views 
expressed by the High Court at Rangoon in the case of A.bdul 
Bati Ghowdhury v, CommissioMr of Income-tax, Biirma. 

Their Lordships are of opinion that the assessment must 
stand and that on the reference points (ii) (iu) and (ui) should (if 
answered at all), have been answered in the negative and points 
(v) and (vii) should (if answered at all) have been answered in 
the affirmative, and the respondent should have been ordered to 
pay the costs of the reference. This appeal should succeed and 
the order under appeal should be amended as indicated above and 
their Lordships will humby advise His Majesty accordingly. The 
respondent will pay the costs of the appeal. 

Appeal allowed. 


[In the Calcutta High Coubt.] 

Mersrs. HOOSEN KASAM LADA, (a firm) 

V. 

COMMISSIONER OF INCOME-TAX, BENGAL. 

Mr. Justice Costello and Mr. Justice Panokbidgb. 

January 25, 1937. 

Fibm — Paetnbbship With Wakf — Validity — Application 
FOB Registbation as Fibm — Maintainability — Natubb of 
Wakft — Whetheb Remaining Paethebs can be Registbbbd as 
Fibm — Powbb of Income-tax Ofpicbb to Enquibb into Reality 
OF Fibm— Indian Income-tax Act (XI of 1922), Sec. 26-A— 
Income Tax Rules, Re. 3, 4. 

Under the Mahomedan law, the moment a wakf is created all 
rights of property pass out of the wakf and vest in the Almighty, 
and as a non-personal being, such as the Almighty is, cannot enter 
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into a partnership with material persons, a partnership which 
purports to exist with a wakf represented by the mutawalli as a 
partner, is no partnership in law and cannot be registered as a 
firm under Sec. 26- A of the Indian Income-tax Act. Further, a 
man cannot at one and the same time be a partner in his indi- 
vidual capacity and a partner in his representative capacity. 

Tinder S. 26-A of the Income-tax Act and Buies 8 and i of 
the Buies framed under the Act, the Income-tax offioer is only 
empowered to register the partnership which is specified in the 
instrument of partnership which has been put forward. There- 
fore, where mufcawallia of wakfs or inf ants are partners to the 
firm which is sought to be registered, the partnership cannot be 
treated as one between the remaining partners and registered as 
such under Sec. 26-A', nor can the wakf or the inf ant partners be 
treated as partners in a loose sense in such cases and the partner- 
ship be considered as one that could he registered under Sec. 26-A. 

Where an application is made for registration of a firm the 
Income tax officer has power to determine whether the partnership 
which is alleged to exist really exists, and to refuse registration if 
it does not exist. 

Cases referred to : 

Abdijr Eaeim V. Naeayah Das Auboba [1922] (60 LA. 84 ; 
28 C.W.N. 121). 

Bissbswab Lal Beij Lal, In re [1930] (1. L. E, 57 Cal. 
1338; 34 C.W.N. 363; A.I.E. 1930 Cal. 449; 128 LC. 327; 4 
LT.C. 365). 

Jbwan Shah Sahu v. Shah Khbbeebuddin [1840] (2 M.I.A. 
390). 

Tidtavabuthi Thibtha Swami V. Baldsami Iybe [1928] (48 
I.A. 302 ; 26 C.W.N. 637). 

Case stated by tbe Commissioner of Income-tax, Bengal, 
under Sec. 66 (2) of tbe Indian Income-tax Act [Civil Eef. No. 1 
of 1936] and Application under Sec. 66 (3) of the Indian Income 
Tax Act to require the Commissioner of Income-tax, Bengal, to 
state certain questions of law to the High Court [Civil Eef. No. 6 
of 1936] in the matter of the assessment of Messrs. Hoosen Kasam 
Dada, a firm, in respect of the year 1933-34. 
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STATEMENT OF CASE. 

At the request of the applicant named above (hereinafter 
referred to as the assessee) a case is stated for the decision of 
Their Lordships, the Hon’ble Judges of the Calcutta High Court, 
on the qi^pstions of law formulated in paragraph 7 below. 

2. The matter at issue arises out of an assessment made for 
the year 1933-34 on the assessee as an unregistered firm and on a 
total income of Es. 2.87,846 as against an income of Es. 1,60,854 
returned by the assessee. 

3. During the pendency of the assessment proceedings the 
assesses submitted an application under Section 2 (14) of the Act, 
dated 23rd November 1933, praying for registration of the firm in 
accordance with the particulars contained in an Instrument of 
Partnership dated 22nd October 1933. As the assessee, however, 
was doubtful regarding the validity of that partnership deed, he 
later executed a fresh Instrument of Partnership dated 26th March 
1934 (copy appended and marked A) and on the 10th May 1934 filed 
a fresh application under Section 2 (14) of the Act read with Sec- 
tion 26-A for registration of the firm in accordance with the terms 
of this partnership deed (copy of this fresh' application appended 
marked B). Assessee’s claim for registration is now entirely based 
on this new deed of partnership, his case being that the constitu- 
tion of the firm at the relevant date was governed by this instru- 
ment. This instrument of partnership purports to be between 
twenty parties of which parties of the 17th, 18tb, 19th, and 
20th parts are minors represented by Hossen Kasam the first 
part. According to clause 4 of that fresh partnership deed, 
the partnership was to be deemed to have come into force from 
the 10th July 1933 on which date new account books for the 
business were opened and to remain in force for one year 
terminating on or about the 9th July 1934 unless extended by 
mutual consent of all the partners. The table which I give 
immediately below shows the names of the partners, their shares 
as representing capital, labour or goodwill or a combination 
of these, the rupee value of these shares and the total shares 
held by each according to this deed of partnership dated 26th 
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185 4,44,000 
48 1,15,200 
45 1,08,000 
7 16,800 

6i 12,600 
2| 6,600 
23 55,200 


8| 21.000 

157 3,76,800 



Name of the shares 


9 


76 ... 260 Hoosen Kasam Dada 

... 76 123 Abdarehman Kasam 

... 68 113 Valimohamed Kasem 


... 7 Adam Ayib Mamed 

14 19J Karim Ayib Mamed 

14 16| Umer Ayib Mamed 

23 Hoosen Kasam, Manager of 
Grant & Dharmay Wakf Fund 
26 34| Ahmed Haji Oosman 

157 Hoosen Kasam, Manager Kasemi 
Fund 


44 1,05,600 ... 40 84 Issa Kasam 

18 43,200 . 18 Rookiya Adam 

112 2,68,800 ... 36 148 Hajiadam Hoosen 

112 2,68,800 ... 25 137 Salchmohamed Hoosen 

111 2,66,400 Ill Eahemtnla Hoosen 

111 2,66,400 Ill Ismail Hoosen 

111 2,66,400 Ill Tayoob Hoosen 

3 7,200 3 Minor Kasam Hoosen by his 

guardian Hoosen Kasam 

3 7,200 3 Minor Alimamad Hoosen by his 

guardian Hoosen Kasam. 

3 7,200 3 Minor Jusuf Hoosen by his 

guardian Hoosen Kasam 

3 7,200 3 Minor Abdulrazak Hoosen by 

his guardian Hoosen Kasam 

4. Hoosen Kasam Dada is the senior partner, Abdarehman, 
Valimohamed and Issa Kasam are his step-brothers. Adam 
Ayib, Karim Ayib, and Umer Ayib are his sister’s sons, Ahmed 
Haji Oosman is his nephew, Eookiya Adam is his second wife 
and the nine remaining, apart from two wakfs are his sons, 
five of them being majors and fom minors. In addition 
there are shown in the partnership deed two trusts or 
wakfs one styled Kasemi Fund, which is a wakf-ul-aulad 
established by a deed dated the 27th January 1929, the 
income from which is to be distributed to his male 
descendants, while the other fund styled Dharmay fund 
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has beea established for the benefit of charity by a deed dated 
the 28th I’ebruary 1931. In addition to the deed, dated the 
27th January 1929, establishing the wakf-ul*anlad there is a 
supplementary deed dated 8th March 1931, directing or sanctioning 
the investment of additional funds in this wakf. Copies of the 
deeds in question are appended and marked, C, D & It. 

5. It is not the assessee’s case that these minors supplied 
any labour or capital except what was transferred to their 
accounts by a deed of alleged gift executed by Hoosen Kasam 
Dada on the 16th January 1930. The capital shown against 
Eookya Adam, the 11th party in the instrument of partnership 
as also against the next five partners, the 5 major sons of Hoosen 
Kasam Dada, were also alleged to be the result of transfer made 
by that deed of the 16th January 1930. Hoosan Kasam Dada 
had executed this deed, dated 16th January 1930, purporting to 
distribute a part of his capital to his wife and 9 sons (copy 
appended marked F) and for facility of reference clauses 2 to 8, 
clause 10 and an extract from clause 14 of that deed are 
reproduced below : — 

(2) Having arranged to give my son Haji Adam Hoosain 
Rs. 3,15,000 I have credited that amount to his name in my books. 
Besides that whatever furniture he has and whatever ornaments 
of his wife I have given to Haji Adam Hoosain have been given 
to him under the following terms ; — 

(3) Having arranged to give my second son Baleh Muham* 
mad Hossain Rs. 3,18,000 I have credited that amount to his 
name in my books and besides that whatever furniture he has and 
whatever ornaments of his wife I have given to Saleh Muhammad 
Hossain, have been given to him under the following terms : — 

(4) Having arranged to give my third son Ismail Hossain 
Rs. 3,18,000, I have credited this amount to his name in my 
books and besides that whatever furniture he has and whatever 
ornaments I have given to his wife has been given to Ismail 
Hossain under the following terms : — 

(5) Having arranged to give my fourth son Rahamatullah 
Hossain Rs. 3,21,000 I have credited this amount to his name in 
my books and besides that whatever furniture he has and what- 
ever ornaments I have given to his wife have been given to 
Rahamatulia Hossain on conditions stipulated below : — 

(6) Having arranged to give my fifth son Tayub Hossain 
Rs. 3,30,000 I have credited this amount to his name in my books 
and besides that whatever furniture he has and whatever orna^ 
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ments I have given to his wife have been given to Taynb Hos- 
sain on conditions stipnlated below : — 

(7) My sixth son minor Kassem, seventh son minor Ali 
Muhammad, eighth son minor Yusuf and ninth son minor Abdul 
Eazak each is given Es. 3,30,000 and the same amounts have 
been credited in my books in their respective accounts. When 
these minors attain majority and when they enter into matri- 
mony their expenses will be debited to the amounts standing 
at their credit. Whatever furniture I have got and what 
will be added in my life-time will be divided equally as between 
these four minor sons together with those who might hereafter 
be born and these four minor children so long as I live will live 
with me and I will defray their expenses. 

(8) My wife Eukia Adam Haji Ibrahim who is step-mother 
of sons 1 to 5 and mother of sons 6 to 9 is given Es. 26,000 for 
her maintenance and her account is credited with that sum in 
my books. So long as I live she will live with me and I will 
defray her expenses. The income which will accrue on the 
amount of Es. 26,000 will be credited to her capital account and 
whatever will thus accrue to her will be given to her after my 
death. She, after my demise, will out of the income arising 
from the sum standing at her credit maintain herself and will 
keep the capital intact. When she dies her funeral expenses 
will be defrayed out of, the sum standing at her credit. The 
residue will be divided in equal shares as between my surviving 
sons and the male children of those sons who predecease her. 
The share of the sons of each of the predeceased son will be 
taken as one unit and the sum will be divided equally between 
his sons. The sum which will be so received will be governed 
by paragraph 11. Whatever ornaments she will leave will be 
received equally by the sons born out of her. 

(10) Whatever has been given under clauses 2 to 7 to my 
sons will be invested in business run in my name and style but 
under my supervision. My sons 1 to 6 Haji Saleh Muhammad, 
Ismail, Eahamatullah and Taynb will be given whatever they 
require out of their own amount. My minor sons 6 to 9 are stay- 
ing with me and are to stay so long as I am alive and 'Whose 
fooding and clothing charges I am defraying. Should any of 
them attain majority and desire to live separate from me and 
should it appear that he will be able to manage himself, he will 
like the other sons 1 to 5 be given the amount that he will require. 
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(14) If after my demise the business is continued and 
during its continuance if any of my heirs and successors wants 
to take away his share he should be handed over the amount 

that will be found at his credit. 

* # * » 

6* The Income-tax Officer refused to register the firm on 
the ground that the wakf of mutawali H. K. Dada as manager 
of the wakf could not in that capacity and in the circumstances 
of this case be a partner in the firm and on the further ground 
that the wife of the seuior partner and his nine sons were not 
legally partners on a true construction of the deed of partnership 
read with the deed of 16th January 1930 by which the senior 
partner purported .to make certain gifts to his wife and sons. 
He held that the mutawali of the wakf was not a genuine partner 
for two reasons — firstly, because the wakf was not responsible 
for any loss which might be incurred by the firm, and secondly 
because the mutawali had not complied with the terms of the 
wakf deeds directing that the funds of the wakf should be 
invested in immoYable properties and pending the pui chase of 
immovable properties in Government securities and should not 
be invested in business or any commercial activities of a risky 
nature, while the Assistant Commissioner supported this view 
on the further argument that under the Mohamedan Law when 
a wakf has been legally constituted the owner of the property 
is the Supreme Being and the Supreme Being cannot be a 
partner in a firm. 

7. In this matter the assessee has formulated 11 questions 
(set out as Appendix G to the statement of case). The matter 
at issue, however, in questions (a), (b) and (c) has, I think, 
been set at rest so far as this province is concerned by their 
Lordships’ decision in the case of Bisseswarlal Brijlal v. 
Commissioner oj Income-taXy Bengal (I. L. R. 57 Cal. 1386 ; 
4. I. T. C. 365) and I do not therefore propose to state any case 
on these questions. Question (k) of that list of questions will 
he dealt with by me under Section 33 of the Act. 

The real question that arises in this case may be 
formulated as below : 

Question ^ — Whether on a correct construction of the alleged 
deed of gift dated the 16th January 1930 (and marked B) 
there was any valid transfer by gift of money under the 
Mahomedan Law to the donees named therein? 

What IS relevant for the purpose of registration of a firm under 
the Indian Income-tax Act is to see (i) that there is a genuine 
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firm, (ii) that there is an instrument of partnership for that firm, 
(ii) that the instrument specifies the names of the partners, and 
(iv) that the instrument specifies the individual shares of those 
partners* As the case of the assessee is that the parties to the 
Instrument from the 11th to the 20th part contributed to the 
capital of the alleged firm only as a’result of the transfer or money 
purported to have been made to them by the deed of the gift the 
question whether that deed of gift really succeeded in transferring 
any money to them becomes pertinent as that will determine 
whether or not they are real partners. It is not their case that 
there was any gift of money to these persons independently of that 
deed of gift or that those persons supplied their share of the 
capital independently of what was purported to be done by that 
deed of gift, I would therefore refer the above question only to 
the High Court. 

8. As required by Section 66 (2) of the Indian Income-tax 
Act I respectfully state my opinion on the questions formulated. 

9. As regards this question, the answer, in my opinion, will 
greatly depend upon the Mahomedan Ls^w of gift. In the case of 
a gift under the Mahomedan Law it is essential to its validity that 
the donor should divest himself completely of all ownership and 
dominion over the subject of the gift and that there should be 
delivery of possession of the subject of the gift by the donor to the 
donee while further a gift cannot be made of anything to be per- 
formed * in future ’ nor can it be made to take effect at any future 
period whether definite or indefinite. On an examination of clauses 
2 to 7 read with clause 10 of the deed of gift of 16th January 1930 
(marked F) it will be seen that in respect of the alleged gifts to 
the sons and wife, and donor has not divested himself completely 
of all ownership and dominion over the subject of the gift. Neither 
the sons nor the wife can do with the money so gifted what they 
like, but on the other hand, it must be invested in, the business 
under the supervision of the donor. Further, even the major sons 
are not allowed to take and enjoy the earnings resulting from this 
gift of capital for they will be given only what they may require 
out of their share and it is apparent that it is the father and not 
the sons who will decide the measure of the sons’ needs. Again in 
the case of the minor sons, all they will get from the father is 
maintenance so long as they are minors and when they attain 
majority, if they should desire to live separately from the father 
and if it should appear (in his opinion apparently) that such sons 
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will be able to maintain themselves, they will, like the sons already 
majors, be given only the amount that they will require. In other 
words, they have and will have no control either over the corpus 
of the gifts or their resultant earnings, Further, so long as the 
father is ahve (clause 14 of the deed) they will not be able to 
withdraw their money from the firm and can only do so after his 
death. 

10. Even greater control is exercised by the husband over 
the disposal of the alleged gift to his wife. He purports to make 
her a gift of Es. 26,000 for her maintenance and her account is 
credited with that sum in his books, but so long as the donor is 
alive he defrays her expenses and the income earned by this sum 
will merely be credited to her account and whatever is thus cre- 
dited will be given to her after his death. Further even after 
his death the lady is bound to keep the capital intact and mantain 
herself only on the income arising therefrom. The lady’s hands 
are obviously completely tied and so long as, at any rate the donor 
is alive, the so-called gift is only a gift on paper. The gift there- 
fore is no gift under the Mahomedan Law and in my opinion it 
had not the effect of transferring the money to the so-called 
donees. 

11. It will be seen from paragraph 3 above that of the 9 
sons the contribution of the 3 majors and four minors is capital 
only, while in the case of the 2 other major sons, the share in the 
firm allotted represents partly capital and partly labour. Even if 
we treat these two sons as genuine partners, I do not see how, 
for reasons, stated above, it can be held that the other 2 major 
sons, the 4 minor sons or the wife are partners, for in my respect- 
ful opinion there was not a genuine and legal gift of capital 
within the terms of the Mahomedan Law. The wife has not 
acquired dominion and will never acquire dominion over the 
alleged gift while the sons would acquire dominion if at all, only 
after the death of their father and a gift ‘ in future ’ is not recog- 
nised by Mahomedan Law. In my respectful opinion therefore 
the question as formulated should be answered in the negative. 
The alleged instrument of partership does not correctly specify 
the individual shares of the partners and does not give the con- 
stitution of the firm correctly, and the registration of the firm on 
such an instrument was therefore rightly refused. 

In view of what has been stated above I do not think we 
need trouble ourselves with the question whether the legal owner 
of a wakf property is the Supreme Being and whether the Sup- 
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reme Being can be a partner in a firm or whetber the manager or 
matwali of a wakf property can be such a partner nor with the 
question whether in this case the first manager or settlor complied 
with the terms of the wakf deed with regard to the investment of 
the wakf fund and if he did not so comply, whether tl^atis a mat- 
ter for consideration of the income-tax authorities or whether it is 
the concern merely of the beneficiaries under the deed of wakf.” 

Atul Chandra Qupta, Hemendranarayan Bhattaaharjee, 
Apurbhadan Muhherjee and Abdul Hussain, for the assessee. 

The Advocate-Qeneral, Dr. Badha Binode Pal, and Bomesh 
Chandra Pal, for the Commissioner. 

JUDGMENT. 

Costello, J. — This matter arises out of an assessment which 
was made by the Income-tax authorities in respect of the year 
1933-34 on the assessee Hossen Kasam Dada as an unregistered 
firm on the basis of the total income of Rs. 2,87,846 as against an 
annual income of Es. 1,60,854 returned by the assessee. While 
the assessment proceedings were pending the assessee put in an 
application said to have been made under Section 2 (14) of the 
Indian Income-tax Act, 1922, which application is dated the 23rd 
November 1933 m which the assessee asked for the registration of 
his firm in accordance with certain particulars which were con- 
tained in an instrument of partnership dated the 22nd October, 

1933. It appears, however, that the assessee was at the time 
doubtful as to the validity of that particular partnership deed and, 
accordingly, a fresh instrument of partnership was entered into 
which is dated the 26th March 1934, and then on the 10th May, 

1934, a fresh application was filed which is also said to have been 
made under Section 2 (14) of the Act read with Section 26-A 
of the Act. That application was for registration of the firm 
in accordance with the terms of the new partnership deed, that 
is to say, the deed of the 26th March, 1934. The case of the 
assessee at the time of the application was that the constitution 
of the firm at all material times was governed by this instru- 
ment of the 25th March, 1934. That instrument of partnership 
purports to constitute a partnership as between twenty different 
parties and of these parties Nos. 17, 18, 19 and 20 are minors 
and are represented by Hossen Kasam Dada who is, in fact, their 
father. According to clause 4 of the instrument of the 25th 
March, 1934, the partnership was to be deemed to come into exis- 
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tence, or afe any rate, into force, as from the 10th July 1933, on 
which date new accoimt books for the businesses were to be 
opened and the partnership was to remain in the first instance for 
one year terminating on or about the 9th July, 1934, but could be 
extended by mutual consent of all the parties. The application 
for registration was dealt with by the Income-tax Officer for 
Calcutta, District No. IV (1). He gave his decision on the 30th 
June 1934, whereby he refused the application. From that deci- 
sion the assessees appealed, as they were entitled to do, under the 
provisions of Section 30 (1) of the Act of 1922. When the 
matter came before the Assistant Commissioner of Income-tax, 
Calcutta, he stated that the matter in issue which he had to decide 
was the objection of the appellant which lay in respect of the 
Income-tax Officer’s refusal to register the firm. The Assistant 
Commissioner gave his decision and made his order on the 22nd 
January, 1935, to the following effect : — 

The orders passed by the Income-tax Officer on the application 
for registration are hereby confirmed under Section 31 (3) (c).” 
Thereupon the assessee took steps to have the matter reviewed 
by the Commissioner of Income-tax in order that the matter might 
come before this Court upon a reference under Section 66 of the 
Act of 1922, and an application was made under CL 2 of Section 66 
on the 16th April, 1935. By that application tlie assessee request- 
ed the Commissioner of Income-tax to put forward certain ques- 
tions of law for the consideration of this Court. The questions 
of law formulated by the assessees were these : 

(а) Whether the Income-tax Officer has the power to refuse 
an application for registration made in the prescribed manner 
with the deed of partnership. 

(б) Whether in dealing with an application under Section 
26-A for registration of a firm, the Income-tax Officer has the 
power to enquire into the origin of the money brought by a 
partner for investment in the firm, or to enter into such questions 
as to whether a partner has lawful title to the fund invested by him 
in the partnership, or whether the investment so made by him 
was unauthorised or in breach of trust. 

(c) Whether in dealing with such an application the Income- 
tax Officer has the power to question the validity of the acts of 
a manager of the Mohamedan Wakf or of a trustee, in the matter 
of investment of the Wakf or trust funds. 

(d) Whether on a proper construction of the two documents 
creating the Wakfs in the present case, it can be held that the 
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action of the present Manager in investing the fnnds in business 
partnership was nnauthorized. 

(e) What is the legal effect of an unauthorized investment 
by a muiwalli or Manager of a Mohammedan Wakfof^Wakf 
funds in partnership business? Is the investment wholly invalid? 
And can it be challenged collaterally by any person Sther than 
the beneficiaries ? 

(f) Whether on a proper construction of the instrument of 
partnership, the partners Nos. 7 and 9 can correctly be regarded 
as inanimate objects, viz,, the Wakf or the funds in question or as 
non-personal beings like the Almighty, or whether the said 
partners Nos. 7 and 9 are really represented by their respective 
managers. 

(g) Whether in law there can be partnership in which one 
or more partners are the Managers of Mohammedan Wakfs? 

(h) Whether the delivery of possession in the present case 
to the several donees evidenced and accompanied by necessary 
entries in the account books together with the subsequent 
conduct of the donor and the donees is not sufficient in law to 
complete and validate the gift ? 

(i) Is physical delivery of possession absolutely necessary 
for the validity of a gift under the Mohammedan law even where 
the donee is either the wife or an infant son of the donor living 
under his guardianship? 

(j) Whether under correct interpretation of the deed of gift 
of 16th January, 1930 the donees became actual owners of the 
properties gifted to them ? And whether there is anything in the 
subsequent conduct of the donor and the donees to confirm or 
modify the ownership of the properties then gifted? Was the 
direction as to investment in the business not mandatory, and 
had the major sons and each minor son on his attaining majority 
the right to take away or remove his money ? 

(k) Whether assuming but not admitting that the gift was 
not valid with respect to some of the donees, the Income-tax 
Officer could legally refuse registration when he found the asses- 
see to be a firm and made the assessment as such ? 

Upon that application the learned Commissioner of Income- 
tax decided (as he put it) : that 

“ The real question that arises in this case may be formulated 
as below 

Question : — Whether on a correct construction of the alleged 
deed of gift dated the 16th January, 1930 (and marked F) there 
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was any valid transfer by gift of money under the Mohammedan 
Law to the donees named therein ? 

So that the learned Commissioner of Income-tax seemed to 
think that the whole matter in dispute between the Income tax 
authorities and the assessee touching the question of registration 
depended on whether or not there had been a valid transfer by 
gift of certain sums of money from Hossen Kasem Dada to his 
wife and sons. The commissioner in paragraph 6 of the State- 
ment of the case in which he puts the matter for the considera- 
tion of this Court sums up the previous proceedings, that is to 
say, the proceedings before the Income-tax Officer in this way. 

“ The Income-tax Officer refused to register the firm on the 
ground that the wakf or mutwali H.K. Dada as manager of the 
wakf could not in that capacity and in the circumstances of this 
case be a partner in the firm and on the further ground that the 
wife of the senior partner and his nine sons were not legally 
partners on a true-construction of the deed of partnership read 
with the deed of 16th January, 1930, by which the senior partner 
purported to make certain gifts to his wife and sons. He held 
that the mutwalli or the wakf was not a genuine partner for two 
reasons, firstly, because the wakf was not responsible for any loss 
which might be incurred by the firm, and secondly, because the 
mutwalli had not complied with the terms of the wakf deeds 
directing that the funds of the wakf should be invested in immove- 
able properties and pending the purchase of immoveable proper- 
ties in Government securities and should not be invested in busi- 
ness or any commercial activities of a risky nature, while the 
Assistant Commissioner supported this view on the further argu- 
ment that under the Mahomedan Law when a wakf has been 
legally constituted the owner of the property is the Supreme 
Being and the Supreme Being cannot be a partner in a firm.’’ 

The assessees were not content in having the matter put be- 
fore the Court in such a precise form as that in which the 
Income-tax Officer thought fit to state it. They were of opinion 
that there were other matters as set forth in the original questions 
of law which ought to have received consideration by this Court. 
Accordingly, they moved for a Rule calling on the Commissioner 
of Income-tax to show cause why he should not refer to this 
Court the whole of the questions of law which I have already 
read and which are set forth at page 24 of the paper book* This 
matter was heaid by the Hon’ble the Chief Justice and the 
Hon ble Mr. Justice Panckridge and they directed that a Rule 
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should isstie calling upon the Commissioner of Income-tax to 
show cause why he should not state the case for the opinion of this 
Court on the questions Nos. (b) to (j) which are set forth in para- 
graph 9 of fche petition presented to the Court at the trial. The 
Commissioner of Income-tax has now appeared before u^ to show 
cause why he should not state the case for the opinion of this 
Court and what we have to decide in the first instance, after 
hearing the argument put forward by Mr. Gupta on behalf of the 
assessee and the reply made thereto by Dr. Pal on behalf of the 
Commissioner of Income-tax is whether the Commissioner of 
Income-tax should still be required to state a case on the parti- 
cular questions of law as formulated by the assessee That matter 
is really one which is antecedent to the question of the determina- 
tion of the one question which the Commissioner of Income-tax 
did think fit to put forward for the opinion of this Court. I have 
already read the paragraph in which the learned Commissioner 
has summarised what took place before the Income-tax Officer 
and the Assistant Commissioner but I think it desirable that I 
should refer a little more in detail to what passed in the earlier 
proceedings. 

I deal first of all, with the order made by the Income-tax 
Officer on the 30th June, 1934. At page 26 of the paper book 
appears this passage : 

“ As regards partners Nos. 7 and 9 they are the managers of 
two wakf funds and appear to have been admitted as partners on 
account of contribution of capital of the funds. As it was not 
clear from the partnership deed whether the managers of these 
two funds could lawfully become partners, the assessees were 
asked to submit copies of wakf deeds in question. They have 
accordingly submitted copies of the wakf deeds in Guzarati to- 
gether with translations in English. They are the deed, dated 
28Lh Eebruary 1930 for Hossain Kassem Grant and Dharmay 
Wakf Fund and the deed, dated 27th January 1929 for wakf* al- 
aulad or Kassemi Fund and a supplementary deed, dated the 8th 
March 1931 to the Kassemi Fund. 

The assessees have also filed a note along with their letter, 
dated 6th June 1934 in which they have made their submissions 
in connection with the constiuction of the abo^e documents, for 
deciding the points at issue. 

As I was not satisfied from the above documents as well as 
the above note, that the partners Nos. 7, 9 and 11 to 20 can be 
admitted as valid partners, a hearing was given to allow them 
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further opportunity to make any further submission.” Then at 
page 27 appears this passage : 

“It has been submitted by the learned Advocates that the 
restrictions imposed upon the Trustees do not appear to have been 
intended4o bind the founder himself. I am, however, unable to 
accept his view. Mere absence of the restrictions cannot mean 
that the founder did not intend to bind himself with them. More- 
over he has clearly forbidden the Trustees to invest the fund in 
business or to enter into partnership with others or to do any 
business in the name of the fund. In view of this I think there 
should be clear direction to the contrary, so far as the founder 
himself is concerned, in order to empower himself to do what he 
has forbidden the Trustees to do. In this particular case we find 
nothing of the sort. The only direction given, so far as the 
founder himself is concerned, is that he will try to invest in im- 
moveable properties. From this it cannot be inferred that the 
directions empower him to enter into partnership.” It seems quite 
clear, therefore, from the decision given by the Income tax Officer 
that he was of opinion that the parties Nos. 7 and 9, as they were 
the managers of the two wakf firms, could not lawfully be partners 
in order to constitute partnership and it was mainly on that ground 
that he refused registration of the firm. When the matter came 
before the Assistant Commissioner he seems to have based his 
decision more on the ground which had been touched upon by the 
Commissioner and not on the ground of delivery of possession of 
the capital which is said to have been given to the partners who 
were described as Nos. 11 and 20 — they being the sons of the 
principal partner Hessen Kasem Dad a. The Assistant Commis- 
sioner puts the matter m this way at page 37 of the paper-book ; 

“In Mahomedan law (vide paragraph 126A, Muila’s Princi- 
ples of Mahomedan law), it is essential to the validity of a gift 
that the donor should divest himself completely of all ownership 
and dominion over the subject of a gift. Paragraph 125B of the 
same work says that one of the essentials of a gift is delivery of 
possession of the subject of the gift by the donor to the donee.” 

Then on the following page he says : 

“Having found that partners 11-20 are not bona fide partners, 
it 16 really unnecessary for me to consider the question as to whe- 
ther the two Wakf Funds which are stated to be partners are in 
effect such, for the application for registration must fail on the find- 
ing already arrived at. 1 will however deal with the point, as the 
grounds on which I hold that the trusts cannot be partners, are 



1937] HOSSBN KASAM DADA V, OOMB. OP mo TAX, BBBGAL 197 


very much, more fundamental, than the reasons for which the 
Income-tax Officer has refused to admit the funds as partners. 
Both the funds in question are Wakfs. Under Mahomedan law 
(vide paragraph 163-B of Mullah’s Principles of Mahomedan 
Law) the moment a Wakf is created all rights of property pass 
out of the Wakf and vest in the Almighty. The mutwalli is mere- 
ly a manager or Superintendent, having no vested right in the 
property of the Wakf. Prom this it follows that the capital of 
the Wakf vests in the Almighty. Such being the case, I do not 
appreciate how a Wakf can be partner in a firm, for section 4 of 
the Indian Partnership Act defines “ Partnership ” as the relation 
between persons who have agreed to share the profits of a busi- 
ness carried on by all or any of them acting for all. 

“ A non-personal Being, such as the Almighty is, is obvious- 
ly not in a position to enter into relationship with material per- 
sons for the sharing of profits of a business and therefore any 
partnership which purports to exist with a Wakf as a partner 
can be no partnership in law.” 

With that statement of law I entirely agree. It has been 
conceded by Mr. Gupta on behalf the assessees that these two 
mutwallis of the two Wakfs who are stated to be partners Nos. 7 
and 9 cannot really be partners. But says Mr. Gupta that in spite 
of that they ought to be treated as though they were persons hav- 
ing some kind of share in the profits of the concerns. Therefore 
although in law they are not, strictly speaking, partners, they 
were sufficiently in the position of partners as to justify the In- 
come-Tax Officer in granting registration of the firm as applied 
for by them. 

Mr. Gupta has also conceded that the minors, that is to say, 
the persons who are said to be parties Nos. 17, 18, 19 and 20 
cannot, properly speaking, be partners by reason of the provisions 
of Section 30 of the Indian Partnership Act. But again says Mr. 
Gupta, although, strictly speaking, these persons could not be 
partners in this concern nevertheless the provisions of section 30 
entail that they should be treated as if they were infant partners 
and according to what has .been laid down in the Income-Tax 
Manual was no bar to the registration of the firm after excluding 
these quasi partners and that this was once the practice of the 
Income-Tax Department. Dr. Pal, on the other hand, says that 
if this was the practice at one time, it has long ceased to be the 
practice and the Income-Tax authorities do not allow registra- 
tion of an instrument of this kind unless all the persons of the 
1—26 
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firm are partners in law* I am quite satisfied that it was not 
possible for the managers of the two “Wakfa to be partners in any 
sense. They are numbers 7 and 9 and they are described thus, 
Hossain Kassem Dada, manager or trustee of the Grant and 
Dharmav Wakf 'Fund ” and “ Hossain Kassem Dada the manager 
or trustee of the Wakf-ul-Aulad or Kassemi Fund.” It is to be 
observed that what purports to be two partners is^ in fact, only 
one person said to have been functioning in two different charac- 
ters. Moreover he is the same person who is the founder of the 
firm and the father of the infants who are said to be interested in 
this firm. It seems to me that as regards the mutwallis of the 
Wakf there are, as the Income-tax Assistant Commissioner 
thought* two fundamental difficulties in the way of their being 
considered as partners. On the one side, there is a provision in 
the instrument creating the Wakf, which would appear to prevent 
the investing of the Wakf fund in a commercial business or in 
any kind of undertaking of a like nature. It seems obvious from 
the perusal of the deed that what was intended was that the fund 
should be used in purchasing immoveable properties and not in 
any other way except that the mutwalli was empowered tempora- 
rily to invest the money in Government securities or other securi- 
ties of like nature. That is looking at the matter from one aspect. 
From another aspect I agree with the Commissioner of Income^ 
Tax as to the nature of a Wakf fund. We were referred to the 
judgment of Mr. Ambeb Ali given by him in the Privy Council in 
the case of Vidya Varuihi Tirtha v. Balusami Ayyer^ 48 LA. 302 
at page 312, where His Lordship says: “The Mahoromedan Law 
relating to trusts differs fundamentally from the the English Law. 
It owes its origin to a Rule laid down by the Prophet of Islam ; 
and means ‘the tying up of property in the ownership of God the 
Almighty and the devotion of the profits for the benefit of human 
beings’. When once it is declared that a particular property is 
wakf, or any such expression is used as implies wakf, or the tenor 
of the document shows, as in the case of Jewan Das Shahu v. 
Shah Euburuddm (2 Moo. I. A. 390) that a dedication to pious or 
charitable purposes is meant, the right of the wakif is extinguished 
and the ownership is transferred to the Almighty. The donor 
may name any meritorious object as the recipient of the benefit. 
The manager of the Wakf is the Mutwalli, the governor, super- 
intendent or curator,” Then at page 315 the learned Judge says 
“ Under the Mahommedan Law the moment the wakf is created 
all rights of property pass out of the wakif, and vest in God 
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Almighty- The cnrator, whether called Mutwailior Sajjadanishin 
or by any other name, is merely a manager. He is certainly not 
a trustee as understood in the English system/* That judgment 
was referred to and approved of by Loed Stjmnbe in the case of 
Abduf Bahim v, NarayanDas Arora^ 60 I.A. 84 at page* 90, where 
after quoting the passage from Mr. Ambeb Al/s judgment to which 
I have just referred His Lordship said “ The principle of the 
respondents * contention, accordingly, appears to their Lordships 
to be fallacious. The property in respect of which a wakf is 
created by the settlor, is not merely charged with such several 
trusts as he may declare, while remaining his property and in 
his hands. It is in very deed ‘ God acre and this is the basis of 
the settled rule that such property as is held in wakf is inalienable, 
except for the purposes of the wakf”. In the light of the above 
statement it seems perfectly clear that it was not possible for the 
wakf property in the present case to be used for the purposes of 
a partnership. Therefore, in no sense could it be said that 
Hossain Kassem as a mutwalli of the two wakfs was a partner 
with himself and other persons in partnership. I entirely fail to 
to see how it could be argued that a man can be at one and the 
same time a partner in his individual capacity and a partner, in a 
representative capacity. Taking that point alone, it follows, in 
my opinion, that there was no partnership in law of the descrip- 
tion set forth in the application made by the assessees. Sub-sec- 
tion (1) of Section 26-A of the Income-tax Act, 1922, which is now 
the material section provides that “ Application may be made to 
the Income-tax Officer on behalf of any firm, constituted under an 
instrument of partnership specifying the individual shares of the 
partners, for registration for the purposes of this Act and of any 
other enactment for the time being in force relating to income-tax 
or super-tax.” Sub-section (2) reads as follows : The application 
shall be made by such person or persons and at such times and 
shall contain such particulars and shall be in such form and be 
verified in such manner, as may be prescribed ; and it shall be 
dealt with by fehe Income-tax Officer in such manner as may be 
prescribed/* Now the form of the application should be as pres- 
cribed in the schedule to rule (3) of the Income-tax rules framed 
in the Act itself. The way in which the application is to be dealt 
with is prescribed in rule 4 (1) of the Indian Income-tax Buies 
which says this : ” On the production of the original instrument 
of partnership or on the acceptance by the Income-tax Officer of 
a certified copy thereof, the Income-tax Officer shall enter in 
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writing at the foot of the instrument or copy, as the case may be, 
the following certificate, namely, ‘This instrument of partnership 
(or this certified copy of an instrument of partnership) has this day 
been registered with me, the Income-tax Officer, under clause (14) 
of Section, 2 of the Indian Income-tax Act, 1922. This certificate 
of registration has “ effect from the --day of April up to 31st 
Match, 19 It seems to me that the Income-tax Officer is only 
empowered to register a partnership or rather the partnership 
which is specified in the instrument of partnership which has 
been put forward or nothing else. 

Mr. Gupta says that even if the two wakfs have to be elimi- 
nated or even if the infant partners or quasi partners have to be 
eliminated, nevertheless there remain other partners and they 
constitute a partnership which can and should be registered. The 
short answer to that is that if you take away two or more or even 
one of the persons constituting the constituents of the partner- 
ship then what is left is not the partnership which the assessee 
seeks to register but another partnership altogether, if indeed 
there is in existence any partnership at all. It is quite clear that 
it was open to the Income-tax Officer to look into the matter and 
if any authority is needed for that, one may refer to the case of 
In Be Bissestoar Lai Brijlal, I.L.B. 57 Cal. 1336 at page 1338, 
where the late Chief Justice of this Court sitting with Mr, Justice 
BuokIjAND said “ It is said that the rules contain no provision 
for an investigation into the reality of such documents, that is to 
say, relating to the partnership. Neither they do. On the other 
hand, under the Act and under the rules the right to present such 
a document at all is only given to a firm constituted under an in- 
strument of partnership, specifying the individual shares of the 
partners, and if a firm is not a firm constituted under an instru- 
ment of partnership the Income-tax Officer, in my judgment, is not 
obliged to receive the application at allot to register the document 
which the parties were putting forward. ” We have no doubt 
that both the Income-tax Officer and the Assistant Commissioner 
were quite right in coming to the conclusion that there was, in the 
circumstances of this case, no such partnership as that which was 
put forward by the assessee on the basis of the instrument 
of partnership deed dated 26th April, 1934. The Income Tax 
Officer was therefore quite right in refusing registration. Upon 
that view of the matter, in my opinion, it is unnecessary to 
trouble the Income-tax Commissioner to put forward a state- 
ment of case on the basis of the long catalogue of “ questions of 
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law ” formulated by the assessee appearing at page 24 of the 
paper book. 

The Eule is, therefore, discharged with costs — seven gold 
mohnrs. 

Panokkidgb, J. : — I agree. ^ 

Eeference No. 1 of 1936. 

Panokbidge, J. — The circumstances in which this Eeference 
under sec, 66 (2) of the Indian Income-Tax Act, 1922, has been 
made have been set out in the judgment delivered by my Lord in 
dealing with the Eule which has just been disposed of. The sub- 
stantive question raised by the case stated by the Commissioner of 
Income-tax is whether on a correct construction of the deed of 
gift dated the 16th January 1920 there was under Mohammedan 
Law a valid transfer by gift of money to the donees named therein. 
One of the reasons for which the Income-Tax Officer considered 
that he was bound to refuse registration of the firm of Hossen 
Kasem Lada was that he considered that the gifts to the minor 
sons of Hossen Kasem Dada by their father were not effective. 
What was purported to be done was that after the sums bad been 
validly transferred by gift to the minors they were contributed by 
the minors to the partnership captial. The Income-Tax Officer 
took the view that as the sums of money were never vested in the 
minors, they could not be considered to have made any contribu- 
tion to the capital of the partnership, and under the terms of the 
partnership deed had, therefore, never become partners, quite 
apart from any difficulty that might be occasioned by the fact 
that they had not attained majority. This is one of the reasons for 
which the Income-Tax Officer refused to register the deed. Inas- 
much as we have just decided that the Income-Tax Officer was 
justified in refusing to register the deed because among the partners 
shown was Hossen Kasem Dada in his capacity as Manager of the 
two wakfs, it appears that it would be wasting the time of the 
Court to ask us to consider whether, apart from this reason, the 
Income-tax Officer was also justifiied in refusing to register the 
deed for the reasons which form the subject-matter of the case 
stated by the Commissioner of Income tax. 

In these circumstances, we do not propose to deal with the 
Eeference, and we decline to answer the question on the ground 
that no answer is necessary for the guidance of the Income-Tax 
Department. There will be no order as to costs. 

OoSTELBO, J . : — I agree. Order accordmgly^ 
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[In tee Peivy Council.] 

TATA HYDRO-ELEOTBIC AGENCIES, Ltd. 

®. 

COMMISSIONER OE INCOME TAX, BOMBAY. 

Loed Russell op Killowbn, Lobd Macmillan and 
Sib John Wallis. 

March 12, 1937. 

Business Bxpenditubb— Managing Agents— Payment op 
Shaee op Commission to Thibd Pabtibs — Whbtheb Business 
Expenditure — Assignment of Rights op Agent — Payments 
Made By Assignee to Suoh Third Parties — Whether Admis- 
sible Deduction— Dippbebnce Between Payment out op Peg- 
pits AND Payment out op Commission Received — Whether 
Profits are Earned or Not—Dippbbbncb Between Payments 
Made By Assignor and Payments Made By Assignee — Rb- 
PBRENOE — Business Expenditure — Whether Question of Law 
OR Pact— Indian Income Tax Act (XI op 1922), S. 10 (2) ix). 

If the purchaser of a business undertakes to the vendor as 
one of the terms of the purchase that he will pay a sum annually 
to a third party, irrespective of whether the business yields any 
profits are not, it would he difficult to say that the annual pay- 
ments were made solely for the purpose of the business ; and it 
would make no difference that the annual sum shotild be made 
payable out of a particular receipt of the business, irrespective of 
the earning of any profit from the business as a whole. 

Tata Power Co. entered into an agency agreement with Tata 
Sons Ltd., in 1919 agreeing to pay Tata Sons Ltd., for services to 
he rendered by them a commission of 10 per cent, on the annual 
net profits of the Tata Power Co. subject to a minimum of 
Bs. 50,000 whether that company should make any profits or not. 
In 1926 D and S advanced funds to Tata Power Co. on the 
condition that in addition to the interest payable to them by Tata 
Power Go., on the money advanced, they should each of them re- 
ceive from Tata Sons Ltd., l^per cent, of the commission earned 
by Tata Sons Ltd. under their agency agreement. In 1929 Tata Sons 
Ltd., assigned their entire rights under this agency agreement and 
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other similar agreements with other companies to the assessees, the 
Tata Hydro-Eleetric Agencies Ltd. The Tata Power Go. entered 
into a new agency agreement with the assessees and the asssssees 
entered into new agreements with D and S in terms identical with 
the agreements with Tata d Sons Ltd. In the year,19S8 the 
assessees received a sum of Bs. 6,1^,388 and paid one-fourth of it, 
VIZ., Bs. 1,29,822 to D and S. On a reference by the Commissioner 
of Income Tax, the High Court of Bombay held, that the case fell 
within the principle of the Pondicherry By. Co.'s ease and the 
sum of Bs. 1,29,322 thus paid by the assessees was not accordingly 
allowable under Sec. 10 (2) (ix) of the Indian Income Tax Act as 
expenditure incurred solely for earning the profits. On appeal by 
the assesses to the Privy Council: Held, (i) that the case was not 
governed by the Pondicherry Case as the obligation to pay B and 
S a quarter of the commission was quite independent of whether 
the assessees made any profit or not and the commission was in 
fact not profit or gain but only an item or factor in the computa- 
tion of the assessees' profits or gains ; (ii) but the payments were 
not made by the assessees in the process of earning profits, nor did 
they arise out of any transactions in the conduct of their business ; 
the obligation to make these payments was undertaken by the 
assessees in consideration of their right and opportunity to earn 
profits, that is, of the right to conduct the business and not for the 
purpose of producing profits in the conduct of the business , and 
the payments in question were not therefore expenditure incurred 
for earning profits within Sec. 10 {2) (ix). 

Held further {disagreeing with the Bombay Right Court ) — 
That the question whether a payment is an admissible deduction 
under Sec. 10 (2) [ix) of the Indian Income Tax Act, on the facts 
as found, is open to argument in the High Court. 

The judgment of the Bombay High Court in Tata Hydro- 
Electric Agencies Ltd. v. Commissioner of Income Tax, Bombay 
(1936 l.TB. 92) affirmed on different grounds. 

Bhabat Insuranoe Co. v. Commissioner op Income Tax, 
Lahore [1984] (1934 LT.E. 63 ; 61 LA. 41 ; 147 Ind. Cas. 899 ; 
39 L.W. 250 ; A.I.E. 1934 P.O. 45 ; 38 C.W.N. 375 ; (1934) A.L.J, 
236 ; 36 Bom. L.E. 401 ; 66 M.L.J. 391 ; 16 Lah. 224 ; 69 O.L.J. 
176) referred to. 

C, Macdonald & Co. v. Commissioner op Income Tax 
Bombat [1936] (37 Bom. L.E. 126; 7 I.T.C. 466 ; 156 I.G. 274; 
A.I,E. 1935 Bom. 197 ; 1935 I.T.B. 459) commented upon. 
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PONDIOHBEBY BaiLWAT Co. LtD. V. COMMISSIONEB OP INCOME 
Tax, Madbas [1931] (58 I.A. 239 ; 132 Ind. Cas. 619 ; (1931) 
A.LJ. 481 ; A.I.E. 1931 P.C. 166 ; 36 O.W.N. 895 ; 33 Bom. 
L.B. 1263; 61 M. 991 ; 54 O.L.J. 381) distinguished. 

Eobbjit Addib & Son’s Oollibbibs, Ltd, v. Commissionbes 
op Indand Eevenub [1924] (8 Tax. Gas. 671) referred to. 

Appeal from a Judgment of the Bombay High Court. 

E. Needham, B. Hills, and B. PariJch, for the Appellants. 

E. Hull, for the Eespondent. 

JUDGMENT 

Lobd Macmillan — The appellants are a private limited 
company who carry on the business of managing agents of the 
Tata Power Company Ltd. and of certain other hydro-electric 
companies in India. They acquired this agency business from 
their predecessors, Tat Sons Ltd. under an assignment dated Nov- 
ember 21, 1929, whereby Tata Sons Ltd. transferred to the ap- 
pellants their whole rights and interest as agents of the hydro- 
electric companies under their subsisting agreements with these 
companies but subject, as to their rights and interest under their 
agreement with the Tata Power Co. Ltd. to their obligations 
under two agreements with P. B. Dinshaw Ltd. and Eichard 
Tilden Smith respectively. The assignment was declared to be to 
the intent that the appellants should thenceforth be and act as the 
agents of the hydro-electric companies and be entitled to all 
benefits and advantages contained in and conferred by the agree- 
ments between Tata Sons Ltd. and these companies and should 
perform and be bound by all the obligations and duties thereby 
imposed, and further that the appellants should receive all com- 
missions and other remuneration to which Tata Sons Ltd. were 
entitled thereunder. The appellants for their part covenanted 
to carry out and perform the terms and conditions of the agree- 
ments with D. E. Dinshaw Ltd. and Eichard Tilden Smith and 
to indemnify Tata Sons Ltd. against any consequences of the 
non-observance thereof. They further undertook if so required 
to enter into separate agreements in their own names with E.E. 
Dinshaw Ltd. and Eichard Tilden Smith in the same terms. 

Under the agency agreement between Tata Sons Ltd. and 
the Tata Power Co. Ltd. which was dated September 24, 1919, and 
the benefit of which the appellants thus acquired, the remuneration 
of Tata Sons Ltd. for their services consisted of a commission of 
10 per cent, on the annual net profits of the Tata Power Co. Ltd, 
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with a minimum of Bs. 50,000 whether that company should make 
any profits or not, and they were also entitled to have their ex- 
penses reimbursed. In return for this remuneration Tata Sons, 
Ltd. undertook to use their best endeavours to promote the in- 
terests of the Tata Power Company, Ltd. The agreejnent was 
declared to be assignable and the Tata Power Co., Ltd. undertook 
to recognise any assignees as their agents and, if required, to 
enter into an identical agency agreement with such assignees. It 
was also declared to be lawful for Tata Sons Ltd., to assign the 
whole or any part of their earnings under the agreement. 

It appears that in 1926 the Tata Power Co. Ltd., were urgently in 
need of financial fiassistance to the extent of over a crore of rupees, 
Tata Sons Ltd., their then managing agents, who, as the Commis- 
sioner of Income Tax puts it in his statement of facts, “ had to 
find the money” approached P.B. Dinshaw, Ltd., and Richard Til- 
den Smith who agreed to provide the necessary funds. One of the 
conditions on which they agreed to do so was that, in addition to 
the interest payable by the Tata Power Co. Ltd., for the loan, they 
should each receive from Tata Sons Ltd,, two annas in the rupee or 
124 per cent, of the commission earned by Tata Sons Ltd., under 
their agency agreement with the Tata Power Co. Ltd. Two agree- 
ments embodying this obligation were entered into between Tata 
Sons Ltd. and P.B. Dinshaw Ltd. and Richard Tilden Smith, res- 
pectively, dated October 15, and 19, 1926, being the agreements 
referred to in the assignment by Tata Sons Ltd. of their agency 
business to the appellants. It will be observed that as the remu- 
neration of Tata Sons Ltd. depended, subject to a minimum, on 
the prosperity of the Tata Power Co. Ltd. they had an interest 
in assisting the Tata Power Co., Ltd. to obtain the financial ac- 
comodation required for the conduct of their business. 

After the acquisition of the agency business by the appellants 
the Tata Power Co. Ltd. in fulfilment of their obligation under 
their agreement with Tata Sons Ltd. entered into a new agency 
agreement with the appellants dated December 17, 1929, in terms 
identical with those of their previous agreement with Tata Sons 
Ltd. and the appellants also entered into agreements with F. E. 
Dinshaw, Ltd. and the administrator of the estate of Richard Til- 
den Smith (who had meantime died), dated Feb. 23 and May 19, 
1932, respectively, in terms identical with those of the previous 
agreements between Tata Sons Ltd. and these parties. 

By this series of transactions complete novation was effected 
with the result that the appellants came in room and place of 
1—27 
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Tata Sons Ltd. in all respects both as regards the right to recieve 
from the Tata Power Co., Ltd, the stipulated agency remunera- 
tion and as regards the obligation to pay out of that remunera- 
tion 12^ percent, to P-E. Dmshaw Ltd. and 12J per cent to 
Eichard 'Jilden Smith’s administrator. 

In the year 1932 the appellants duly earned and received pay- 
ment from the Tata Power Co. of their commission of 10 per 
cent, on the net profits of that company and duly paid over to 
P. E. Dinshaw Ltd. and to Eichard Tilden Smith’s administrator, 
12^ percent, thereof each, or 26 percent, in all. 

The assessment of the appellant’s income for tax purposes for 
the fiscal year to March 31, 1934, which is in question in the pre- 
sent appeal, is based on their income, profits and gains for the year 
1932 and the question is whether in the computation for tax pur- 
poses of their income, profits and gains for that year they are enti- 
tled to deduct a sum representing the 25 per cent, of the commis- 
sion earned and received from the Tata Power Co. Ltd. which 
they paid over to P.E. Dinshaw Ltd. and Eichard Tilden Smith’s 
administrator under the agreements abovementioned. The gross 
commission received by the appellants was Es. 5,17,288 and the 
one-fourth thereof which they claimed to deduct Es. 1,29,322. 

Under S. 10 (2) of the Indian Income Tax Act the profits or 
gains of any business carried on by the assessee are to be comput- 
ed after making allowance for “(ix) any expenditure (not being in 
the nature of capital expenditure) incurred solely for the purpose 
of earning such profits or gains.” 

The Income Tax Officer refused to allow the appellants to 
deduct the sum in question in the computation of the profits or 
gains of their business and the Assistant Commissioner took the 
same view. The appellant then requested the respondent to refer 
to the High Court the legal question of the admissibility of the 
deduction. The respondent in doing so, expressed, as required 
by the Act, his own opinion which was also to the effect that the 
deduction was inadmissible. He founded his opinion on the case 
of the Pondicherry Railway Company^ Ltd, v. Commissioner of 
Income tax^ Madras^ which he submitted was on all fours with 
the present case and he also referred to the case of the Bharat 
Insurance Company v. Commissioner of Income tax, Lahore, in 
which the Pondicherry case was followed. 

The questions of law as formulated by the Commissioner of 
Income tax were as follows : — 

( 1 ) Whether in the circumstances of the case and in view 
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of the provisions of Ss. 4 (1) and 10 of the Act, the assessee com- 
pany has been correctly assessed on the total amount of Rs. 6,17,288 
received by it as profits and gains of the business carried on by it 
as the managing agents of the Tata Power Co. Ltd. 

(2) Whether under the provisions of S. 10 of the Act or 
under any other provision thereof the assessee company is enti- 
tled to have a deduction from the said profits and gains amount- 
ing to Rs. 5, 17, 288 to the extent of Es. 1, 29, 322 paid by it to 
certain parties under the agreements Exs. P and G (being the 
agreements between the appellants and E.E. Dinshaw, Ltd., and 
Richard Tilden Smith’s administrator respectively) on the ground 
that this latter amount was nothing but expenditure incurred 
solely for the purpose of earning the said profits or gams or on 
any other ground.” 

In the High Court the appellants were also unsuccessful. The 
Chief Justice Sir John Beaumont in his judgment held that the 
whole 10 per cent, commission received by the appellants from the 
Tata Power Company, Ltd,, was properly included without deduc- 
tion in the assessment of the profits or gains of the appellants’ 
business, in conformity with the decision in the case of C. Mac- 
donald <S: Go. V. Commissioner of Income Tax, Bombay, within 
which, the learned Chief Justice said, that the present case exactly 
fell. He further expressed the opinion that the question whether 
the expenditure in question was incurred solely for the purpose of 
earning the profits or gains of their business was a question of 
fact and that as there was no finding of fact on which the Court 
could hold that the deduction claimed was one falling within the 
statute, the question must be answered in the negative. By their 
order of March 27, 1936, the High Court accordingly answered 
the first of the questions stated by the Commissioner in the affir- 
mative and the second in the negative. 

In the case of C. Macdonald d Go. to which the learned Chief 
Justice refers, the assessees carried on the business of managing 
agents of another company from whom they received a commission 
for their services. This commission the assessees were bound 
under an agreement to share with certain third parties and they 
claimed that the shares of their commission which they paid over 
to these third parties should be excluded or deducted in the comput- 
ation of the profits or gains of their agency business. The Court 
held that the case was governed by the decision in the Pondicherry 
ease and that the whole commission received by the assessees must 
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be included without deduction in the computation of their in- 
come for tax purposes. 

Before their Lordships, Counsel for the Grown did not seek to 
support the judgment of the -High Court in the present case on the 
ground th^t it was ruled by the decision in the Pondicherry case 
and in their Lordships’ view he was well advised in recognising the 
clear distinction between that case and the present case. In the 
Pondicherry case the assessees were under obligation to make over 
a share of their profits to the Prench Government. Profits had 
first to be earned and ascertained before any sharing took place. 
Here the obligation of the appellants to pay a quarter of the com- 
mission which they receive from the Tata Power Co. Ltd., to 
P.E. Dinshaw Ltd., and Eichard Tilden Smith’s administrator is 
quite independent of whether the appellants make any profit or not. 
Indeed, if on their year’s operations as a whole they were to make 
a loss and incur no liability to income tax, they would nevertheless 
have to pay away a quarter of the commission in question to the 
parties named. The commission in truth is not profiit or gain: it is 
only an item or factor in the computation of the appellant’s profits 
or gains. Their Lordships regard this as a fundamental distinction. 
In th^e case of C. Macdonald d Co., it would rather appear that the 
commission which was received by the assessees and which they 
were bound to share with certain other parties was the sole source 
of income of the assessees. but, be this as it may, the decision in 
that case cannot be supported by the authority of the Pondicherry 
case on whatever other ground it may be justified. 

It was not questioned by Counsel for the Crown that, if the 
present question had arisen with Tata Sons Ltd., they would, under 
S. 10 (2) (ix), have been entitled on the facts stated to deduct their 
payments to P.E. Dinshaw Ltd, & Eichard Tilden Smith as being 
expenditure incurred solely for the purpose of earning their pro- 
fits or gains. But he submitted that after the acquisition of the 
agency business by the present appellants the payments assumed 
a different character. The appellants, he said, did not take any 
part in obtaining the loans nor did they incur the liabilities in 
question in the course of rendering any services to their princi- 
pals. The obligation to make the payments in question was taken 
over by them as part of the transaction whereby they acquired 
the agency business from Tata Sons Ltd., and the payments 
were, therefore, made not for the purpose of earning profits in 
the conduct of the agency business but in fulfilment of the terms 
on which they purchased the business. 
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Theit' Lordships recognise and the decided cases show how 
difficult it is to discriminate between expenditure which is and 
expenditure which is not, incurred solely for the purpose of 
earning profits or gains. In the present case their Lordships have 
reached the conclusion that the payments in que&tioii were not 
expenditure so incurred by the appellants. They were certainly 
not made in the process of earning their profits; they were not 
payments to creditors for goods supplied or services rendered to 
the appellants in their business : they did not arise out of any 
transactions in the conduct of their business. That they had to 
make those payments no doubt affected the ultimate yield in 
money to them from their business but that is not the statutory 
criterion. They must have taken this liability into account when 
they agreed to take over the business. In short, the obligation to 
make these payments was undertaken by the appellants in consider- 
ation of their acquisition of the right and opportunity to earn 
profits, that is, of the right to conduct the business, and not for the 
purpose of producing profits in the conduct of the business. If the 
purchaser of a business undertakes to the vendor as one of the 
terms of the purchase that he will pay a sum annually to a third 
party, irrespective of whether the business yields any profits or 
not, it would be difficult to say that the annual payments were 
made solely for the purpose of earning the profits of the business. 
It would seem to make no difference that the annual sum should 
be made payable out of a particular receipt of the business, irres- 
pective of the earning of any profit from the business as a whole. 
The case of a transferee of a business undertaking liability, for 
example, for the rents under current leases of the premises in which 
the business was carried on by the transferor and is to be carried 
on by the transferee is quite a different case, for the rents paid are 
clearly an outlay necessary for the earning of a profit. In the case 
of Robert Add%e d Sons'* Collieries Ltd, v. Commissioners of Inland 
Revenue the Lord President Clyde, dealing with corresponding 
words in the British Income Tax Act says at p. 236 : What is 
‘money wholly and exclusively laid out for the purposes of the 
trade’ is a question which must be determined upon the principles 
of ordinary commerioial trading. It is necessary, accordingly, to 
attend to the true nature of the expenditure, and to ask oneself 
the question, Is it a part of the Company's working expenses ; is 
it expenditure laid out as part of the process of profit earning ? ** 
Adopting this test their Lordships are of opinion that the 
deduction claimed by the appellants is inadmissible as not being 
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expenditure incurred solely for the purpose of earning the profits 
or gains of the business carried on by the appellants. They thus 
reach the same result as the learned Judges of the High Court but 
on different grounds and they would only add in conclusion that 
will all r,eBpect they do not share the view expressed by the 
learned Chief Justice that the question whether the payments in 
question were admissible deductions under S. 10 (2) (ix) was not 
open to argument in the High Court on the facts as found. 

Their Lordships will accordingly humbly advise His Majesty 
that the appeal be dismissed and the order of the High Court of 
March 27, 1935 be affirmed. The respondent will have his costa 
of the appeal. 

Appeal dismissed. 

Messrs, Stanley Johnson and Allen, Solicitors for the Ap- 
pellants. 

The Solicitor, India Office, Solicitors for the Respondent. 


[In the Bombay High Cookt.] 

SIR OHINNUBHAI MADHAVLAL 

V. 

COMMISSIONER OF INCOME TAX, BOMBAY. 

SiE W. Beaumont, C.J., and Eangnekab, J. 

March 12, 1936. 

Money-Lending Business — Investment By Money-lendeb 
IN Dbbbntubb Loans — Loss in Investment — Whetheb Capital 
Loss OE Business Loss — Right to Set off — Indian Income 
Tax Act (XI of 1922), Sec. 24. 

Because a man has a business of money-lending, it does not 
follow that exery single transaction which he enters into, which 
involves the lending of money must he taken as part of the money- 
lending business, A money-lender , like other people, may invest his 
capital or accumulated profits in forms of investment which are in 
law loans, e.g., Government or Municipal loans, mortgages and 
deoentures and if he invests in such a manner and suffers a loss 
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on the investment the loss is a loss of capital and cannot be set off 
against the profits or gains. 

Eeference made by the Commissioner of Income Tax, Bom- 
bay, under Sec.. 66 (2) of the Indian Income Tax Act (XI of 
1922), Civil Eef. No. 11 of 1935. 

STATEMENT OF CASE. 

“Under S. 66 (2) of the Indian Income Tax Act, XI of 1922, 
(hereinafter referred to as the “Act”) and at the instance of Sir 
Chinnubhai Madhavlal, Baronet of Ahmedabad (hereinafter referr- 
ed to as the “assessee”), I have the honour to refer, for favour of 
your Lordships’ decision the question of law set out in paragraph 
5 below, which has arisen out of the income tax and super tax 
assessments of the assessee for the financial year 1933-34 ended 
on 31st March 1934. 

2. Facts of the case. The facts of the case are briefly these. 
In April 1920, when the assessee was a minor, his property was 
under the management of his guardian and mother LadySuloehana. 
She desired to start a new Gotten Spinning and Weaving Mill 
about that time and for that purpose entered into negotiations 
with one Mr. W.L. Holland of Preston, England, to purchase cer- 
tain machinery from him. Disputes, however, subsequently arose 
between her and Mr. Holland as to whether there was any binding 
contract to purchase the machinery. While these disputes were 
going on, Mr. Holland came to Bombay and advertised the machi- 
nery for sale and aboutSeptember 1921, a purchaser was found, vie., 
the Agra Spinning and Weaving Co. Ltd., hereinafter referred to 
as the Agra Mills. The purchase price fixed was ;6107,000, but 
the Agra Mills had no money available for the purpose. Lady 
Sulochana was at that time the Chief Director of the Ahmeda- 
bad Ginning and Manufacturing Co. Ltd., (hereinafter referred to 
as the Ahmedabad Company) and with a view to settle the above 
dispute, it appears that an arrangement was arrived at whereby she 
agreed to provide the major portion of the above purchase price 
payable to Mr. Holland through the Ahmedabad Company on the 
security of debentures to be issued by the Agra Mills. £80,000 
were to be thus provided for and as regards the balance of £27,000, 
Mr. Holland agreed, at the same time to accept for himself deben- 
tures of that Company (the Agra Mills). On 21st September 1921, 
the Directors of the Ahmedabad Company accordingly passed a 
resolution agreeing to take up the above debentures worth £80,000 
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sterling bearing interest at 8 per cent, and repayable in 8 years in 
return for a part payment to the extent of £80,000 to Mr. Holland 
on account of the purchase price of the machinery sold by him. 
The resolution further empowered the agents to sell off the 3^ 
per cent, loans worth Es. 4,47,500 and to use other money belong, 
ing to th*e company for the purpose of investment in the above 
debentures. A tripartite agreement was thereafter drawn updated 
1st October 1921 (copy annexed hereto marked Ex. A.) to give 
effect to the above arrangement. Therein the Ahmedabad Com- 
pany was, as arranged, ostensibly put forward as the lender of the 
money required by the Agra Mills to purchase the said machi- 
nery. This Company had, however, as a matter of fact, no 
money of its own and the money actually utilised was that be- 
longing to the assessee who was then, as stated above, a minor 
under the guardianship of Lady Sulochana and who had a very 
large amount of money deposited with the Ahmedabad Company 
at interest. When that money was found insufiBcient for the 
said purpose, a loan of Es. 5,00,000 was raised by Lady Sulo- 
chana from the Imperial Bank of India Ltd,, in April 1923 by 
depositing War Bonds belonging to the minor’s estate. By the 
above tripartite agreement, the Agra Mills agreed to issue 8 per 
cent, mortgage debentures, repayable in 8 years, as security for the 
money raised for the purpose of the above machinery. Accordingly, 
the machinery was delivered to the purchasers, i.e., the Agra Mills 
and £80,000 out of the total price of £1,07,000 were paid from 
the assessee’s money from time to time between October 1922 and 
September 1923. The Agra Mills in return issued from time to 
time against the amount thus raised, 239 debentures of the face 
value of Es. 5,000 each, the total value of all the debentures thus 
issued being Es. 11,96,000. Ninety-two of these debentures were 
alone, however, issued in the name of the Ahmedabad Company. 
The remaining 147 debentures were issued in the name of Lady 
Sulochana. Seventy -nine debentures of the face value of Es. 5,000 
each were also issued to Mr. Holland for the balance of the agreed 
purchase price. Thereafter, in the year 1925, the newly appoint- 
ed guardians of the assessee (then still a minor) claimed that the 
92 debentures standing in the name of the Ahmedabad Company 
should be transferred to the assessee’s name, and by a resolution 
dated 18th August 1925, the Directors agreed to the said transfer. 
Meanwhile, however, the Agra Mills had paid no interest on the 
above debentures at any time after their issue and in 1930, when 
the debentures became repayable, that company failed to pay. 
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Ultimately it was taken into liquidation and tke assessee then 
realised only Es. 3,15,975 on account of the said 239 debentures. 
The irrecoverable balance due to the assessee was then, after 
making sundry adjustments, found to be Es. 8,68,710 and it was 
written off by him in his accounts for the Hindu Sa^vat year 
1988. 

When the Income Tax Officer, C Division, Ahmedabad, 
started income tax proceedings for the purpose of assessment for 
the financial year 1933-34 (ended on 31st March 1934) the above 
loss of Es. 8,68,710 written off as aforesaid in the accounts of the 
assessee for the Samvat year 1988 (being the “previous year” for 
the purpose of the said assessment) was claimed by him as a set off 
against his income from other sources. The assessee’s contention 
was that the said debenture transaction was nothing but part of 
his money lending business in which money advanced as a loan 
had been lost. The Income Tax Officer, however, found on the 
facts that the loss was a loss of capital a»nd disallowed it. The 
assessee then appealed under S. 30 of the 'Act to the Assistant 
Commissioner of Income Tax, Northern Division, by his petition 
dated 28th April 1934 (Ex. B). The Assistant Commissioner 
after hearing the appeal rejected the claim, and confirmed 
the assessment by his order dated 12th December 1934, a copy of 
which is annexed hereto marked Ex. C. He also held that 
the loss was one of capital invested in debentures of the Agra 
Mills and was not therefore allowable, finding as a fact that though 
the assessee carried on business as a financier and moneylender 
the transaction in question had no connection with any such 
business. He further considered the question whether the transac- 
tion was or could be regarded as a dealing in shares and securities 
and found that it could not be so treated, the assessee in fact not 
being in the habit of dealing in the purchase and sale of shares or 
securities. The assessee thereupon by his petition dated 11th 
February 1935 asked me either to revise the Assistant Commis- 
sioner’s order and allow the loss or refer the case to this 
Honourable Court under S. 66 (2) of the Act. A copy of the said 
petition is annexed hereto marked Ex. D. Accordingly I 
submit this statement of the case for favour of your Lordships’ 
decision. 

4, A copy of the Debenture Trust Deed dated 27th March 
1922 executed by the Agra Mills will be produced in Court as, being 
a bulky document, it has not been printed along with this Eeference. 

1—28 
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A copy of the form in which the debentnres were mned is 
annexed hereto marked Ex E. 

5. Questions for the decision of the High Court : I submit 
the following question for your Lordships’ decision : 

Wjjether under any provision in the Income Tax Act, XI 
of 1922, the loss of Es. 8,58,710 suffered by the assessee on ac- 
count of money invested in debentures issued by the Agra Spin- 
ning and Weaving Co. Ltd., and lost when that company was 
wound up can, for the purposes of S. 24 (1) of the Act, be treated 
as ‘ a loss of profits or gains ’ nnder any of the heads of income in 
S. 6 of the Act and set off! against the income of the assessee 
under any other head, for the purposes of assessment for the fin- 
ancial year 1933-34.” 

6. Opinion of the Commissioner : As S. 66 (2) requires me 
to give my opinion while submitting this statement of the case, I 
beg to state that under S. 24 (1) of the Act where an assessee 
sustains a loss of profits or gains in any year under any of the 
heads mentioned in S. 66 he shall be entitled to have the amount 
of the loss set ofl^ against his income, profits o>’ gains under any 
other head in that year. The loss m question has arisen on ac- 
count of an investment in the debentures of a limited company, 
the income from which is liable under head (ii) in S. 6, “In- 
terest on Securities”. The income under this head “Interest on 
Securities” is liable to tax as laid down in S. 8 and that section 
requires that tax shall be payable on the interest received on 
debentures without any deduction whatever of any kind except 
commission charged “ by a banker realising such interest on be- 
half of the assessee In the present case, therefore, the income 
or loss under this head is to be computed as under : — 

Es. 

Interest received on debentures Nil. 

Commission paid to bankers in realising it Nil. 

Income liable Nil. 

7. Section 6 of the Act lays down that “the heads of income, 
profits and gains” referred to therein “shall be chargeable to in- 
come tax in the manner hereinafter appearing,” and as regards 
the head “ Interest on Securities,” ** the manner hereinafter ap- 
pearing ” is the manner indicated m S. 8 of the Act. As there is 
a section dealing specifically with this particular head, no other 
section of the Act can be applied. 

8. As there is no provision whatever in the Act to allow any 
^uch loss of money invested in securities, be they Grovernment 
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loans or debentures of a company, the said loss cannot be allow- 
ed and I submit the answer to the question should be in the ‘ 
negative. 

9. A copy of your Lordships’ decision may kindly be certi- 
fied to me for further action as required by S. 66 (5) of^the Act. 

Sir J. 8. Kanga and Petigara with Messrs. Mulla and Mulla, 
for the Assesses. 

The Advocate-General with the Government Solicitor, for the 
Commissioner. 

JUDGMENT, 

Beaumont, G.J. — This is a reference made by the Commis- 
sioner of Income Tax under Sec. 66 (2) of the Indian Income Tax 
Act, XI of 1922. I have considerable difficulty in seeing myself 
what point of law arises having regard to the findings of fact by 
which, of course, we are bound. 

The assessee had lost a substantial sum of money on certain 
debentures in the Agra Spinning and Weaving Co., Ltd., and he 
seeks to set that loss off against his profits and gains. The only 
possible ground on which he can do that is this that he carries on 
the business, amongst other businesses, of money lending and if he 
can show that these debentures represent moneys loaned to the 
Company, as part of his money-lending business, then he would be 
entitled to duduct the loss from his profits and gains under S. 24 : 
but the finding of fact of the Income Tax Officer is that although 
the assessee carries on business as a financier and money-lender, the 
transaction in question had no connection with any such business. 
Having looked through the record, it seems to me that it would 
have been quite impossible for the Income Tax Officer to have ar- 
rived at any other conclusion. These debentures were taken in 
the year 1922 under an agreement made in 1921. The assessee 
being then a minor, the assessee’s mother entered into an agree- 
ment under which moneys were advanced on debentures to the 
Agra Spinning and Weaving Co., Ltd., in order to enable them to 
purchase certain machinery which the assessee’s mother had her- 
self originally agreed to purchase. There is nothing whatever to 
show that the debentures were taken as part of money-lending 
transactions, and in any case, as I have said, we are bound by the 
finding of fact that they were not taken as part of money-lending 
transactions. It cannot seriously be contended that if a man has a 
business of money-lending, then every single transaction which he 
enters into, which involves, the lending of money must be taken 
as oart of the money-lending business. It is plain that a money- 
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lender, like- other people, may invest his capital or accumulated 
■ profits in forms of investment which are in law loans, e. g., 
Government or Municipal loans, mortgages and debentures. If 
he invests his capital in such a manner and suffers a loss on the 
investment the loss is a loss of capital and cannot be set off against 
profits or gains. 

Having regard to the finding that this transaction was an in- 
vestment not made in the course of money-lending business, it 
seems to me that no point of law arises. The actual question 
raised by the Commissioner is : — “ Whether under any provision 
in the Income Tax Act, XI of 1922, the loss of Es. 8,68,710 suf- 
fered by the assesses on account of money invested in debentures 
issued by the Agra Spinning and Weaving Go., Ltd., and lost 
when that Company was wound up can, for the purposes of S. 24 
(1) of the Act, be treated as ‘ a loss of profits or gains ’ under any 
of the heads of income in S. 6 of the Act and set off against the 
income of the assesses under any other head, for the purposes of 
assessment for the financial year 1933-34.” 

I am not sure whether I correctly understand the question, 
but on the findings of fact I am clearly of opinion that the asses- 
see is not entitled to set off the loss in question under any provi- 
sion of the Income Tax Act. 

I think, therefore, the question must be answered in the 
negative. Costs to be paid by the assesses on the Original Side 
scale. 

Bangnbkar, J. : — I agree. 

Question answered in the negative. 


[In the Calcutta High Court.] 

In the' matter of V. G. EVEEY. 

Costello, J., and Panczridge, J. 

February 17 and 18, 1937. 

Income Tax Where Income ‘ Acobues or Abises ’ Em- 

ployee OP Tea Estate In India Entitled Under Terms op 
Service to Receive Salary and Commission on Profits op 
Estate Commission Received While on Leave in Eng- 
land— Whether ‘Accrues or Arises’ in India— ‘ Accrue ’, 
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« Abisb,’ ‘ Keojeivb/ Meanings oe — Indian Income Tax Act (XI 
OF 1922), Seos. 3, 4. 

The assesses was an employee of the Pathini Tea Co. Ltd., a 
company incorporated in England. He had agreed to serve the 
company in the cultivation and manufacture of tea in ^he estates 
of the company which were situated in Aham, in British India ^ 
for a period of four years, and the company had agreed to pay 
h%m a salary of B$. 800 per month and five per cent, commission 
on the net profits earned hy these estates. During the accounting 
period 1934-35, he was on leave for seven months. He received 
salary in India amounting to Bs, 4,000, and while on leave in the 
United Kingdom he received Bs. 6,966, being the commission 
earned by him during the year 1983-34, on the basis of the profits 
made by the company for the year 1932 {1st January to 81st 
December): 

Held, on a reference by the Commissioner of Income Tax, that 
in the circumstances, the sum of Bs. 6,965 which was received by 
the assessee in the United Kingdom, while on leave, must be held to 
have accrued or arisen in British India within the meaning of 
Section 4 {1) of the Indian Income Tax Act and was assessable to 
income tax under that section. 

The words “ accruing or arising ” in Section 4 {!) of the 
Indian Income Tax Act mean something different from “ received.^'* 
They indicate some origin or source of growth for the income in 
question. 

Costello, J . — Questions of this nature should be looked at and 
decided in the light of commonsense and plain thinking and too 
much importance should not be attached to or emphasis laidupon 
the niceties of verbal definitions. 

Panokeidgb, J. — It is not always enough that the income 
should be earned in British India in the sense that the assessee was 
in British India for apart of the period or all the period during 
which the income was earned. 

Commissioner of Income Tax, Bombay v. Bansilal Motilal (54 
Bom.460) and Commissioner of Income Tax, Bombay v. Sarupchand 
Huhamchand (55 Bom, 231) approved; Commissioner of Income 
Tax, Burma v. Phra Phraison Salarak (6 B, 598) and Sir T. 
Vijayaraghavacharya v. Commissioner of Incoine Tax, Lahore 
(4 I.T.B. 317) distinguished. 

Gases referred to : 

OOLQUHOUN V. Brooks [1889] (21 Q.B.D. S2). 
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Commissioner op Income Tax, Bombay v. Bansilal Motilai, 
[1930] (I. L. E. 54 Bom. 460 ; 125 I. C. 691 ; 4 I. T. C. 332). 

Commissioner op Income Tax, Bombay v, Saeupchand 
Hukumchand [1931] (I. L, E. 55 Bom, 231 ; A. I. E. 1931 Bom. 
236 ; 5 I. T. 0. 108). 

Commissioner OP Income Tax, Buema v Phba Phbaison 
Salaeak [1929] (I. L. E. 6 Eang. 698 ; A. I, E. 1929 Bang. 1 ; 
114 1.0.296; 3 I. T.C. 237). 

Eoqers Pratt Shelbac Co. v. Seoeetaby cp State [1926] 
(I. L. E. 62 Cal. 1 ; 83 I. C. 273 ; 28 C. W.N. 1074 ; A. I. E. 1925 
Cal. 34 ; 11. T. C. 363). 

Saunders, In re [1931] (I.L.E. 54 All. 223 ; 1931 A. L. J, 
1107 ; A. I. E. 1932 All, 151 ; 5 I, T. C. 454). 

SlE T. VlJAYARAGHAVACHABYA V. COMMISSIONER OP INCOME 
Tax [1936] (1936 I.T.E. 317). 

Case stated by the Commissioner of Income Tax, Bengal, 
under Sec. 66 (2) of the Indian Income Tax Act (XI of 1922). 
[Income Tax Eeference No, 1 of 1937.] 


STATEMENT OF CASE. 

“I have the honour to request you to place the following 
statement of the case drawn up uuder Sec. 66 (2) of the Indian 
Income-tax Act, 1922 (Act XI of 1922), before the Hon’ble High 
Court for decision of the question of law appearing in paragraph 4 
below. 


2, Facts of the Case.— The facts of the case are that Mr, V.G. 
Every of the Pathini Tea Estate in Assam, received for his services 
during the accounting period 1934-35 salary in India amounting 
to Es. 4,000 plus taxable value of rent-free quarters Es. 400. 
During this year Mr. Every was on leave for seven months in the 
United Kingdom, and while on leave there he received a sum of 
Es. 6,966 being the commission earned by him in India during 
the previous year, i.e., 1933-34. Under terms of his service the 
assessee is entitled to a percentage of the annual profits earned by 
the Estate subject to the assessee’s being in service of the Estate 
during that year. The commission was earned during a period in 
which the assessee was in residence and in service in India. 


The Income-tax Officer made an assessment on 20th Septem- 
ber 1935 for 1935-36 on income received by the assessee during the 
previous v«ar, i.e., 1934-35, on a sum of Es. 7,702 composed of — 
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Be. 

Salary 

... 4,400 

Commission 

... 2,902 

Other Sources 

400 


Total 7,702 " 


that is, he held 7/12fch of the commission as being nofc liable to 
tax but only 5/12th as liable, because the assessee was on leave in 
the United Kingdom for seven months. The assessee wrote a 
letter, date i 28th September 1935 to the Assistant Commissioner 
requesting him to enquire into the correctness of the assessment. 
The Assistant Commissioner (vide his letter, dated 15th October) 
asked the assessee to file his objection in the proper appeal form 
duly verified and stamped. On 29th October 1935 the assessee 
filed his appeal in the prescribed form duly verified and stamped. 
The Assistant Commissioner fixed a date for hearing and passed 
his order on 16th December 1935 ; in his order be set aside the 
assessment and directed afresh assessment by taking into account 
the entire amount of commission Bs. 6,965. The revised assess- 
ment was made on a total income of Bs. 11, 765 composed of — 



Es. 

Salary 

... 4,400 

Coromission 

... 6,966 

Other Sources 

400 


Total 11,765 


The assessee appealed against the revised assessment on 8th 
June 1936 in a petition properly stamped and duly verified to the 
Assistant Commissioner who confirmed the assessment by his order, 
dated 7th July 1936. Being dissatisfied with this order, the asses- 
see has asked me to refer the following questions of law which 
according to him, have arisen out of the Assistant Commissioner’s 
order : — 

** (a) Can the Assistant Commissioner make any order under 
Section 31 except on an appeal properly stamped and duly verified 
and in the prescribed form ? 

(b) Can income received in the United Kingdom by an 
assessee in the United Kingdom be held to accrue in British 
India ? ’’ 

3. The first question does not arise out of the appellate order 
in spite of which a reference has been claimed, because it is not 
correct to say that the Assistant Commissioner passed his order, 
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dated the 7th July 1936 under Section 31 on an appeal petition 
which was not properly stamped and not duly verified. The 
application, dated the 11th August 1936, for a reference to the High 
Court under Section 66 (2) of the Income tax Act is with regard 
to the above order which the Assistant Commissioner passed on 
16th December 1935, and the appeal petition on which he passed 
that order was properly stamped and duly verifiied, The order of 
the Assistant Commissioner on the assessee’s petition, dated 28th 
September 1935, was passed on 16th October 1936, and it was not 
an order under Section 31 but only an advice to the asseasee to 
file his objection in the proper appeal form which the appellant 
did on 29th October 1935. I do not, in the circumstances, refer 
this question to the Hon’ble High Court. 

4. As regards the second question, the contention of the 
assessee is that the amount of commission having been received 
in the United Kingdom should be exempt from tax. The assessee 
did not bring this commission or any part of it to British India so 
as to attract liability under Section 4 (2) of the Act. The question 
as propounded by the assessee is too abstract and is stated as if it 
relates to all classes of income. Instead of referring this question 
in its abstract form, I beg to refer the following question there* 
from : 

** In the facts and circumstances as stated above, can com- 
mission earned by the assessee m British India for services render- 
ed in British India as an employee there, but actually received by 
him in the United Kingdom, while on leave, be held to have 
accrued or arisen in British India within the meaning of Section 
4 (1) of the Indian Income-tax Act (Act XI of 1922) ? ” 

5. Opinion of the Commissioner. — Mr, Every earned the com- 
mission in British India by service during the year 1933-34. In my 
opinion the whole of this income did thus accrue or arise in British 
India within the meaning of Section 4 (1) of the Indian Income- 
tax Act. The amount is wholly earned in British India by a 
person residing in British India while earning the same and is 
earned by exertion wholly connected with British India. The 
simple fact that when, this amount was actually paid the person 
entitled to receive it happened to be in England and thus received 
the payment thereof there does not in any way affect the time and 
place of accrual. I would, therefore, respectfully submit that 
the answer to the question should be in the affirmative as the 
commission in question did accrue and arise in British India with- 



221 


1937] In the matter of v, g. evert 

in the meaning of Section 4 (1) of the Indian Income-tax Act 
1922. 

6. I append to this statement the copies of the following 
papers : — 

1. Assessment order, dated 20th September 1935. 2. Asses- 
see^s letter, dated 28th September 1935. 3. AssistanrCommission- 
er’s reply, dated 15th October 1935. 4. Assessee^s appeal, dated 
29th October 1935. 5, Appellate order of the Assistant Commis- 
sioner, dated 16th December 1935. 6. Bevised Assessment order, 
dated 6th May 1936. 7. Assessee’s appeal, dated 21st May 1936, 

on the revised assessment, filed on 8th June 1936. 8. Appellate 
order, dated 7th July 1936. 9. Application of the assessee under 
Section 66 (2). 

Ormond^ for the assessee. 

Advocate General and Dr. Badhabinod Pal^ for the Commis- 
sioner. 

JUDGMENT. 

Costello, J. — The point which arises for our consideration 
in this matter is a short one and is contained in the question sub- 
mitted to us by the Commissioner of Income Tax, Assam, as ap- 
pearing in paragraph (4) of his statement of the case. It is this : 

“ In the facts and circumstances as stated above, can com- 
mission earned by the assessee in British India for services rend- 
ered in British India as an employee there, but actually receiv- 
ed by him in the United Kingdom, while on leave be held to have 
accrued or arisen in British India within the meaning of Sec- 
tion 4 (1) of the Indian Income tax Act (Act XI of 3922) ? ” The 
facts and the circumstances referred to in the question are brief- 
ly these. The assessee Mr. V. G. Every is an employee of the 
Pathini Tea Co. Ltd., which is a joint stock company incorporat- 
ed under the English Companies Act having its registered office 
at No. 14 Eenchurch Street in the City of London. Mr. Every is 
employed by that company under the terms of an agreement in 
writing, a certified copy of which has been placed before us. 
This agreement which is dated 17th Eebruary 1933 provides for 
a term of service for a period of four years calculated from the 
1st January 1933. The provisions of the agreement which are 
relevant for our present purpose are those in clause 7 which runs 
as follows : — 

^ In consideration of the due observance and performance by 
the said employee of the several terms and stipulations which by 
him ought to be observed and performed and in consideration of 

T 90 
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the premises the said Company shall pay the said Employee dnr- 
ing the continuance of this agreement a monthly salary to com- 
mence from Ist January 1933 and to be paid monthly as follows 
Salary ; Es* 800 per mensem. 

Pony allowance Es. 76 per mensem. 

Commission : 5 per cent, on the nett profits of the Pathini 
and Champabarie Divisions as may be determined by the Secre- 
taries of the Company. 

Furlough : Six months of full pay will be granted during the 
currency or at the expiry of this agreement as may suit the con- 
venience of the Company together with Bs. 1,500 towards the cost 
of passage. 

The said Company shall provide the said Employee with 
suitable '.dwelling house accommodation and medical attendance 
while on the garden free of charge 

The garden referred to is that situated at a place called Pathini 
and by clause 1 of the agreement the employee is directed to pro- 
ceed to Pathini or such Tea Garden or Plantation and in such 
part of India as the said company may direct and “ shall serve 
the said company in the cultivation and manufacture of tea and in 
such other matters in connection with the business of a Tea Planter 
and Manufacturer as the said company may from time to time 
req[uire The Commissioner of Income Tax sets out in paragraph 
(2) of his statement of the case that Mr. V.G, Every of the Pathini 
Tea Estate in Assam received for his service during the account- 
ing period 1934-1935 salary in India amounting to Es. 4,000 plus 
the taxable value of rent free quarters which is put at Es. 400. Dur- 
ing this year, that is to say, the tax year 1934-1935, says the 
Commissioner, Mr. Every was on leave for 7 months m the United 
Kingdom and while on leave there he received a sum of Es. 6,965 
being the commission earned by him in India duiing the previ- 
ous year 1933-34. I pause here to make this observation that 
it appears that as a matter of fact, the sum which Mr. Every 
received while he was on leave during the year 1934 must 
actually have been received in respect of the operations of the 
company xa the year 1932, that is to say, from 1st January 
1932 to 31st December of that year. ..... because the ac- 
counts of the company appear to be made up as at 31st De- 
cember of each year though they are not actually certified by the 
Accountants of the company until some such period as the month 
of May in the succeeding year. The Commissioner of Income Tax 
proceeded thus : Under terms of this service the assessee is 
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entitled to a percentage of the annual profits earned by the Estate 
subject to the assessee’s being in service of the Estate during that 
year. The commission was earned during a period in which the 
assessee was in residence and in service in India.” 

What we are concerned with is the sum of money '^hich was 
paid to the assessee while he was in England m the year 1934 
which he had earned and which was payable to him on the basis 
of the profits made by the company for the accounting period 1st 
January to 31st December 1932. This matter has come before us 
in a rather unusual way because, originally it was never intended 
by the assessee that any question should come before a Court at 
all. The local Income Tax Officer made an assessment against 
Mr. Every on the 20th September 1936, and that was for the 
year 1935-36 on the basis of income received by the assessee dur- 
ing the previous year 1934-35. The assessment was for a sum of 
Es. 7,702 made up as follows : — 

Salary Es. 4,400. Commission Rs. 2,902. Other sources 
Rs. 400. Total Es. 7,702. 

The Income Tax Officer had taken the view that as regards 
the commission earned by the assessee seven-twelfths was not 
liable to tax but only five-twelfths, because the assessee had been 
on leave in the United Kingdom for a period of seven months. 
After receiving the assessment Mr. Every wrote a letter dated 28th 
September 1936 to the Assistant Commissioner and requested him 
to go into the correctness of the assessment which he had made. 
We are told that the assessee merely took this course because he 
did not understand how the figure Es. 400 as being income “from 
other sources ” had been arrived at. In the answer to this letter 
the Assistant Commissioner by a letter dated 15th October 1936 
requested the assessee to make his petition on a proper appeal 
form duly certified and properly stamped. Accordingly on 29th 
October 1939 the assessee did file an appeal in the form prescrib- 
ed, verified and properly stamped. The Assistant Commissioner 
of Income Tax fixed a date for the hearing of this appeal and gave 
a decision on the 16th December 1936. By his order of that date 
the Assistant Commissioner set aside the assessment made by the 
Income Tax Officer and directed that a fresh assessment should be 
made after taking into account the entire amount of the commis- 
sion, that is to say, Es. 6,965 inste*ad of merely 6/12ths of that 
sum. A revised assessment was duly made on a total income of 
Rs. 11,768 made up as follows: — 
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Salary 
Commission 
Other sonrces 


Es. 4,400 
Es. 6,695 
Es. 400 
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Total Es. 11,765 

The assessee then found himself in a worse position than if he 
had never raised any question at all on the original assessment and 
so on the 8th June 1936 he appealed against the revised assess- 
ment by means of a petition (properly stamped and duly certified) 
to the Assistant Commissioner. The Assistant Commissioner by 
an order dated 7th July 1936 confirmed the assessment, that is to 
say, the revised assessment. Thereupon, the assessee being dis- 
satisfied with the order which the Assistant Commissioner had 
made asked the Commissioner of Income Tax, Assam, to refer 
certain questions of law for the opinion of this Court, questions 
which according to the assessee had arisen out of the order which 
the Assistant Commissioner had made. The questions that the 
assessee desired to refer were these ** (a) Can the Assistant Com- 
missioner make any order under Sec. 31 except on an appeal pro- 
perly stamped and duly verified and in prescribed form? (b) Can 
income received in the United Kingdom by an assessee in the 
United Kingdom be held to accrue in British India ? 

The views of the Commissioner of Income Tax, Assam, on 
these questions are set out in paragraph (3) of the statement where 
he says : “The first question does not arise out of the appellate ord- 
er in spite of which a reference has been claimed, because it is not 
correct to say that the Assistant Commissioner passed his order, 
dated the 7th July 1936 under Sec. 31 on an appeal petition which 
was not properly stamped and not duly verified. The application 
dated the llfch August 1936, for a reference to the High Court 
under Sec. 66 (2) of the Income Tax Act is with regard to the 
above order which the Assistant Commissioner passed on 16th 
December 1935 and the appeal petition on which he passed that 
order was properly stamped and duly verified. The order of the 
Assistant Commissioner on the assessee’s petition, dated 28th 
September 1935 was passed on 15th October 1935 and it was not 
an order under Sec. 31 but only an advice to the assessee to file 
his objection m the proper appeal form which the appellant did on 
29th October 1935. I do not, in the circumstances, refer this 
question to the Hon^ble High Court Then he proceeds thus : 
“As regards the second question, the contention of the assessee is 
that the amount of commission having been received in the United 
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Kingdom should be exempt from tax. The assessee did not bring 
this commission or any part of it to British India so as to attract 
liability under Sec. 4 (2) of the Act. The question as propounded 
by the assessee is too abstract and is stated as if it relates to all 
classes of income. Instead of referring this question in its abstract 
form, I beg to refer the following question therefrom He then 
sets out the question which I stated at the outset of this judgment 
as being the question we are now required to decide. The opini- 
ion of the Commissioner of Income Tax, Assam, himself was 
that Mr. Every earned the commission in British India by 
service there during the year 1933-34 I have already pointed 
out that the whole of the commission with which we are concerned 
appears to have been actually earned by Mr, Every in the calendar 
year 1932, The Commissioner of Income-Tax expressed the opinion 
that ** the whole of this income did thus accrue or arise in British 
India within the meaning of Section 4 (1) of the Indian Income- 
tax Act. The amount is wholly earned in British India by a 
person residing in British India while earning the same and is 
earned by exertion wholly connected with British India, The 
simple fact that when this amount was actually paid the person 
entitled to receive it happened to be in England and thus received 
the payment thereof there does not in any way affect the time and 
place of accrual. I would, therefore, respectfully submit that the 
answer to the question should be in the affirmative as the com- 
mission in question did accrue and arise in British India within 
the meaning of Sec, 4 (1) of the Indian Income-tax Act, 1922/* 
We have listened with care, and considerable interest to the 
very full and able argument put forward by Mr. Ormond on behalf 
of the assessee, but I think there is no doubt that our opinion should 
coincide with that expressed by the Commissioner of Income-tax, 
Assam. Mr. Ormond argued, it has also been so argued on many 
previous occasions in analogous cases, that where the subjeot- 
raatter of tax is salary or something in the nature of salary, there 
is very little difference, if any, in meaning as between the words 
“accrue’*, “arise** and the expression “received in British 
India as used in Section 4 ( 1) of the Income-tax Act of 1922. The 
sub-section in its entirety reads as follows : “ Save as hereinafter 
provided, this Act shall apply to all income, profits or gains, as 
described or comprised in Section 6, from whatever source derived* 
accruing or arising, or received in British India, or deemed under 
the provisions of this Act to accrue, or arise, or to be received in 
British India *’. Mr, Ormond has asked us to take the view that in 
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the circumstances of this case commission which was received by 
Mr. Every in London in the year 1934 was not income, profits or 
gains which had accrued or arisen in British India. Mr. Ormond 
based a good deal of this argument upon observations in the judg- 
ment in the case of Bogers Pratt Shellac d Oo. v. Secretary of 
State for India in Council (I. L. B, 52 Cal. 1). There the facts 
were that the assessee, which was a company incorporated in the 
United States of America having its Head Office in New York and 
branches and agencies in various States had a branch office in 
Calcutta for the purpose of purchasing shellac. The goods as 
purchased were, I think, sold in the open market in America, on 
account of another company in America which was to pay the 
purchasing company a commission of 6 per cent, on the purchase 
price plus expenses. The assessee company had also a factory in 
the United Provinces where produce purchased locally was worked 
up into a form suitable for export. No sales were conducted in 
India by the company. It was, however, held that the party was 
liable to pay income-tax and super-tax owing to the provisions of 
Sec. 3 snb-seo. (1) read with Section 33 sub-sec. (1) of the Indian 
Income-tax Act of 1918 and Sec. 4 sub-section (1) read with 
Section 42 sub-Sec. (1) of the Indian Income-tax Act of 1922, The 
observations I referred to are to be found in the judgment of Me* 
Justice Mukhbbjee at page 29 : where he said “ The policy of 
the Act is to make the amount taxable when it is paid or received 
either actually or constructively. ‘ Accrues ^ ‘ arises ’ and * is 
received ’ are three distinct terms. So far as receiving of income 
is concerned, there can be no difficulty; it conveys a clear and 
definite meaning, and I can think of no expression which makes 
its meaning plainer than theiword * receiving ’ itself. The words 
‘ accrue ’ and ‘ arise ’ also are not defined in the Act. The ordi- 
nary dictionary meanings of those words have got to be taken as 
the meanings attaching to them. * Accruing ’ is synonymous, 
with ‘ arising ’ in the sense of springing as a natural growth or 
result. The three expressions ‘ accrues ‘ arises * and ‘ is received ’ 
having been used in the section, strictly speaking, ' accrues ’ 
should not be taken as synonymous with ‘ arises ’ but in the 
distinct sense of growing up by way of addition or increase or as 
an accession or advantage, while the word * arises*, means comes 
into existence or notice or presents itself. The former connotes 
the idea of a growth or accumulation, the latter of the growth 
or accumulation with a tangible shape so as to be receivable. It 
is difficult to say that this distinction has been throughout main- 
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tained in the Act and perhaps the two words seem to denote the 
same idea or ideas very similar, and the difference only lies in this 
that one is more appropriate than the other when applied to par- 
ticular cases. It is clear, however, as pointed by Pey L, J. in 
Golquhoun v. Brooks (21 Q.B.D. 62) (this part of th^ decision 
not having been affected by the reversal of the decision by the 
House of Lords), that both the words are used in contradiction to 
the word * receive* and indicate a right to receive. They repre- 
sent a stage anterior to the point of time when the income becomes 
receivable and connote a character of the income which is more 
or less inchoate Mr. Ormond, on the strength of the view 
expressed by Me. Justice Mukheejee in that passage, invited us 
to come to the conclusion, as I have stated, that where it is a ques- 
tion of salary or something in the nature of salary, no distinction 
or no effective distinction can be drawn between the position 
which exists when the right to receive arises, and the position 
which exists when the income is actually received or, to put the 
matter in another way Mr. Ormond wishes us to take the view 
that the words ** accruing or arising *’ have nothing to do with the 
place of origin of the income, i.a., the place at which the income is 
earned by the proposed assessee. Mr. Ormond suggested that the 
presence of the words ** from whatever source derived ** in Sec. 4, 
sub-sec. (i) indicates that that is the true view of the matter. 
That, however, is not the opinion of the Bombay High Court as 
expressed in the case of The Commissioner of Income-tax, Bombay 
V. Baja Bahadur Bansilal Motilal (I.L.E. 54 Bom. 460). There 
are two passages in the judgment of Me. Justice Blackwell to 
which I will first refer. At page 467 the learned Judge said : 
“In Section 4 (1) of the Indian Income-tax Act of 1922 the words 
‘ accruing or arising ’ are found in juxtaposition to the words * or 
received *. Accordingly I think it plain that the words ‘ accruing 
or arising ’ denote something different from the word * received \ 
and at page 469 he said : 

“I think that the words ‘ accruing or arising ’ are used with 
reference to the place from which the income is derived and the 
use of the word ‘ source * in the expression ‘ from whatever source 
derived ’ confirms me in this opinion. In the present case the 
interest is derived from a loan which was made in British India, 
that loan, as to the principal, being repayable in British India, and 
I entertain no doubt that the interest accruing due upon, or aris- 
ing from, that loan accrues or arises in British India.*’ The facts 
of the case were that certain promissory notes of the Government 



228 


INCOME TAX EEPOBTS 


[VOL. V 


of India bearing 4^% interest and repayable in 1966-60 were origi- 
nally issued by the Government of India to the Imperial Bank of 
India in British India. The principal and interest were originally 
payable in British India. These notes were assigned by the Im- 
perial Bapk to the assessee and “ enfaced ” for payment (I dislike 
the word very much, but it is the word used there) for payment 
of interest at Hyderabad (Deccan).” The Commissioner of Income- 
tax assessed the assessee on the interest on these notes received by 
him through the Eesidency Treasury at Hyderabad. The assessee 
contended that he was not liable to pay either income-tax or super 
tax thereon as the notes were enfaced for payment outside British 
India, that is to say, Hyderabad. The learned Chief Justice in 
his judgment had said : ” The use of word ‘ or ’ in the phrase ‘ ac- 
cruing or arising ’ means what it says,” and that accordingly 
the two expressions ' accruing or arising ’ are different from the 
expression ‘ received ’ and further that the expression * accruing 
or ‘arising’ indicate some origin or source of growth for the 
income in question. His opinion was therefore the same as 
that of MUa Justice Blackwell, and with that opinion I respect, 
fully and emphatically agree. There is one other case to which 
I desire to refer and that is the case of The Commissioner of In- 
Gome-tax^ Bombay v. Sarup Ghand HuJcumchand (I.L.R. 56 Bom. 
231). In that case the assessees had acted as the secretaries, 
treasurer and agents of a Mill Company registered at Indore, 
^hat is to say, outside British India. Under the terms of 
their agreement with the Company the assessees were entitled 
to charge and receive as selling agents of the mill ‘commission 
on the gross sale proceeds of all cloth produced by the mill.” 
The agreement further provided that the assessees were at 
liberty to retain, reimburse, and pay themselves out of the 
moneys of the company all sums due to the assessees for commis- 
sion or otherwise. It appears that the company opened a shop at 
Bombay for the sale of cloth produced by the company and that 
the shop at Bombay was managed by the assessees. The sale 
proceeds, i.e., the proceeds of the sales made m that shop at 
Bombay were sent to Indore and subsequently, the assessees were 
paid the commission to which they were entitled in respect of such 
sales, at Indore. The question arose as to whether the commission 
earned by the assessees on the sale of cloth at the Bombay shop 
was liable to be assessed to income-tax in Bombay. The Chief 
Justice and Mb, Justice Baelbe took the view that having re- 
gard to the terms of the agreement, as the income was commission 
on sales made in Bombay, that income accrued or arose in British 
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India and so was liable to be taxed in Bombay, even though as a 
matter of practice between the parties the commission was actually 
paid at Indore. The cases I have cited give some indication — con- 
siderable indication in my opinion — that it would not be correct to 
hold that the words “accrue or arise or received” are iii,oreor less 
synonymous and their conjunction in the said section nothing but 
a pleasure. We must, I think, interpret the section by way of 
giving a different meaning to the words “ accruing or arising ” 
from that asoribable to the word “received.” It seems to be 
however that it makes very little difference for our present purpose 
whether one takes the view that the word “ accrue ” is or is not 
merely an alternative with the word “ arise.” The important 
thing to decide is whether those two words, whether taken separa- 
tely or in conjunction, have a- meaning different from thS word 
‘‘ received.” It is of some significance, for the purposes of deciding 
the point now before us, to observe the precise language of S. 7 
of the Income-tax Act. Sub-section (1) of which says : “ The tax 
shall be payable by an aasessee under the head ‘salaries’ in 
respect of any salary or wages, any annuity, pension or gratuity, 
and any fees, commissions, perquisites or profits received by him in 
lieu of, or in addition to, any salary or wages, which are paid by 
or on behalf of Government, a local authority, a company, or any 
other public body or association, or by or on behalf of any private 
employer.” The sub-section, therefore, puts into the category of 
salaries sums which are payable by way of commission and the 
monetary value of perquisities or other privileges, such as the right 
to occupy a rent-free place of residence. Clause 7 of the Agreement 
which I have already read is, of course, very loosely worded and 
is by no means clear in meaning, largely owing to the fact that 
those who entered into the agreement did not take the trouble to 
omit or alter that part of the printed form which was not strictly 
applicable to the circumstances of the particular case. It is obvious- 
ly inaccurate to include as being payable monthly and it would, of 
course, be impracticable to pay like monthly salary, that part of 
the employee’s remuneration described as “Commission: 5 per cent, 
on the nett profits of the Pathini and Champabari Divisions as 
may be determined by the Secretaries of the Company.” We 
must, I think, take it that for practical purposes and for the pur- 
poses of this case what was really intended was that although the 
commission might be payable in a lump sum after the accounts of 
the company had been made up and an appropriate part of the 
proceeds assigned to the two divisions named, the commission, 
I— 3Q 
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thongh paid in a Inmp anra, was nevertheless to be treated as if it 
were the same thing as salary paid upon a monthly footing. We 
must, therefore, deal with the question before us by reading Cl. 7 
of the Agreement in the light of Sec. 7 of the Act and so upon the 
footing that salary was being earned by Mr. Every for services 
rendered by him to the company in their garden or tea plantation 
at Pathini and that he was only entitled, as the Commissioner of 
Income-tax, Assam, has suggested, to receive the commission as 
well as salary properly so called upon the basis that he did, in fact, 
render these services. Mr. Ormond endeavoured to find some 
support for his contention that the question should be answered 
in the negative by reference to the case of The Commissioner of 
Income Tax v. Phra Phraison SalaraJc (I.L.E. 6 Eangoon, 698), 
where it was held that in the case of an officer employed by the 
Siamese Government whose salary was payable in Bangkok, for 
services rendered by him to Government at Moulmein in Burma ; 
“ The words ‘accrue and arise’ (which words may be regard- 
ed as synonymous) when applied to income are to be 
governed by the source from which the income accrues and 
arises, not by the place where it is received or earned.” In 
my view, however, that case is of no real assistance to .the 
assessee in the circumstances of the present case because it is 
obvious that the Siamese Eorest Officer might have been employ- 
ed by his Government either in Burma or in Siam or in any other 
part of the world, and be still entitled to receive the salary.he was 
receiving. As was pointed out in the course of the case, he was 
not remunerated on the basis of a commission computed on the 
amount of timber which found its way from Siam into Burma in 
regard to which it was his duty to keep records and check account. 
It is that aspect of the matter which, in my view differentiates 
the present case from the Eangoon Case. Mr. Every was by the 
terms of his agreement only required to work and could only 
work and earn his salary in British India and. indeed, within 
the limits of a specified area or areas in British India and 
nowhere else. It follows therefore that the right to receive 
the commission was wholly dependent upon the work done and 
services rendered by Mr. Every in the tea garden at Pathini. 
These were a sine qua non and a condition precedent to the 
right to receive not only the remuneration which was termed 
salary but that part of the remuneration which was des- 
cribed as commission and to be calculated on the basis 
of 8 per cent, of such part of the net profits of the 
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company as were referable to the Company’s operations at 
Pathini and Ohampabari. 

It seems to me that when one gets down to the fundamental 
aspects of the matter we have to decide, it really resolves itself 
entirely into a question of fact, and one which in my vi^w should 
be looked at and decided in the light of common sense and plain 
thinking and not too much importance should be attached to, or 
emphasis laid upon, the niceties of verbal definitions. 

It seems to me, looking at the matter from the point of view 
of simple common sense and in the freedom from all logomachy it 
is obviously right and proper to hold that the income which Mr. 
Every received for his services as an employee in the tea company 
did accrue or arise in British India, and that in the circumstances 
of the case it is impossible to ignore the place from which the 
income came in any consideration of the question whether or not 
there was an accruing or arising of the income in British India. 
I would, therefore, answer the question put before this Court in 
the affirmative. 

In the circumstances of this case I think there should be no 
order as to costs. 

Panokbidge, J. — There is very little that I desire to add to 
the judgment already delivered. 

In my opinion the words “ accruing and arising” are very 
wide, and I am m full agreement with those decisions of the 
Bombay High Court which have laid it down that they mean 
something different from being received. ” 

This view receives support from the language of Sec. 4 (2) 
which specifically recognises that income, profits and gains may 
arise or accrue at one place and be received at another. 

I think that the question whether any particular income, pro- 
fits or gains accrue or arise in British India is a question of fact, 
and it is not practicable to formulate any precise test. 

I am inclined to agree that it is not always enough that the 
income should be earned in British India in the sense that the 
assessee was in British India for a part of the period or all the 
period during which the income was earned, 

Eor example, it would not be rfght in my opinion to hold that 
a portion of the salary of an officer of the Mercantile Marine ac- 
crued or arose in British India, because for some portion of the 
period during which the salary was earned the officer was serving 
in Indian waters. In this case it has been pointed out that the 
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assessee is under a four years’ whole time agreement to serve his 
employers on their Indian tea estates. He cannot be called upon 
to serve elsewhere nor can he earn salary or commission else- 
where. 

The commission payable is paid out of the profits of the In- 
dian tea estates and is a fixed percentage of such profits, and in 
theory varies with the success and industry of the assessee in rela- 
tion to the tea estates. This sufficiently distinguishes the case 
before us from the case of The Oo7Mnissioner oj Income Tax v- 
Phra Phra^son Salarak (I.L.R. 6 Rang. 598) where the person 
sought to be assessed could be called upon to serve anywhere. 

Moreover in that case the amount of the remuneration bore 
no relation to the results of the employee’s work in British India 
and was presumably paid out of the general revenues of Siam. 

It is not necessary to go so far as the decision in the 
matter of the Bishop of Lucknow (I. L. B, 54 All. 223) for 
in that case it could not be suggested that the fund out of 
which the income was paid was connected in any way with 
British India. The facts of this case are quite different from 
those in the case of Diwan Bahadur Sir T, Vijayaraghavacharya 
V. Commissioner of Income-Tax^ Punjab^ JY.PT.B’.P. and Delhi 
(4 I.T.R. 317) where the Court distinguished between pay and 
pension, although I entertain some doubt whether the distinction 
in the circumstances was relevant. 

I only wish to add in conclusion that the question propounded 
by the Commissioner is only concerned with accruing or arising 
within the meaning of S. 4 (1). In so framing the question the 
Commissioner was carrying out the wishes of the assessee, who 
suggested the following question : 

Can income received in the United Kingdom by an assessee 
in the United Kingdom be held to accrue in British India ?” 

The decision does not therefore touch the question whether, 
as the Income-Tax Officer thought, a proportionate part of the 
income was not liable to tax as being leave salary paid in the 
United Kingdom to an employee of a company while on leave in 
the United Kingdom within the meaning of exception No. 22 
made by the Governor-General in Council under Sec, 60 (1) of the 
Act, 


Beference answered accordmgly. 
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[In the Oalouita High Coubi'.] 

In the matter of TE.B OFFICIAL ASSIGNEE FOE BENGAL 
(Estate of JNANENDEA NATH PEAMANIK), 

Costello, J., and Panckeidgb, J. 

January 28, 1937. 

Income Tax — Propbbtt — ^Hocsb Property Vesting in 
Official Assignee on Insolvency of Owner — Official Assig- 
nee, Whether Liable to Pay Income — ‘ Owner, ’ Meaning of 
— Indian Income Tax Act (XI op 1922}, Sections 9, 41 — Presi- 
dency Towns Insolvency Act (III of 1909), Section 17. 

Where, on the adjudication of a person as insolvent under the 
Presidency Towns Insolvency Act, 1909, certain house property of 
the insolvent vested in the Official Assignee : Held, that the pro- 
perty did not by reason of the adjudication of the debtor cease to 
be a subject fit for taxation and in view of the provisions of 
Section 17 of the Presidency Towns Insolvency Act, the Official 
Assignee was the ‘ owner ’ of the property and he could rightly be 
assessed in respect of the income from such property under Sec. 9 
of the Indian Income Tax Act. 

Cases referred to : 

Commissioners of Inland Eevenue v. Fleming [1929j (14 
Tax Gas. 78). 

Gdrrimbhoy Ebrahim Baronetcy Trust v. Commissioner 
of Income Tax, Bombay [1934] (1934 1.T.E. 148 ; 7 LT.C. 196 ; 
61 I.A. 209; LL.E. 68 Bom. 317; 38 C.W.N. 618; 66 
M.L.J. 643 ; A.I.E. 1934 P.C. 116 ; 148 I.C. 855 ; 36 Bom. 

L.E. 567). 

Case stated by the Commissioner of Income Tax, Bengal, 
under Sec. 66 (1) of the Indian Income Tax Act (XI of 1922) ; 
[Income Tax Eeference No. 12 of 1936.] 

STATEMENT OF CASE. 

I have the honour to draw up a statement of case under 
Section 66 (1) of the Indian Income Tax Act (hereinafter referred 
to as the Act) in connection with the assessment proceedings for 
the year 1934-36 in respect of the above assessee for the income 
of the year of account ended the Slst March, 1934, involving a 
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question of law arising out of the said proceedings as set out in 
paragraph 3 of this letter and to refer the same for the decision of 
their Lordships. 

2. Facts of the case. — One Jnanendra Nath Pramanik was 
adjudged an insolvent by an order of the High Court on the 16th 
May 19331 and thereupon all his estate and effects vested in the 
OflScial Assignee who has since been administering the same. The 
estate consists of house properties. The Income-tax Officer hold- 
ing the Official Assignee to be a person covered by Section 41 of 
the Indian Income Tax Act issued a notice on him under Section 
22 (2) of the aforesaid Act on the 24th January 1936, calling upon 
him to submit a return of the income of this estate. In reply to 
this notice, the Official Assignee wrote to the Income-tax Officer 
m his letter No. 118 of the 14th February 1936, intimating that 
no statement of income in an insolvent estate could be rendered 
and that all he could do in the matter was to send a statement of 
the deficiency account as disclosed in the schedule of affairs filed 
by the insolvent. Copy of the letter is appended and marked A. 
The Income-tax Officer held that as the legal ownership of the 
property remained vested in the Official Assignee and as, before 
the ultimate disposal of the property ib fetched income, profits or 
gains and such income, profits or gams were receivable and 
received by the Official Assignee, he was the person who was 
bound in accordance with the provisions of the Income-tax Act 
BO submit a return. As however, no return was submitted, the 
Income-Tax Officer made an assessment under Section 23 (4) of 
the Act to the best of his judgment on the 12iih March, 1936, the 
consequent demand notice under Section 29 being issued on the 
26th March 1935. In the coarse of such assessment, the Income- 
tax Officer found that the income of the estate was from house 
properties consisting of the following : — 
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101 & 101-1) Old China Bazar Street. 

102 ) )) )) ), 

103i s> >> »> n 

32, Balaram Mazumdar Street. 

121 & 122, Darmahatta Street. 

297, Chitpnr Boad. 

14-3-A, Kali Prosad Ohakrayerty Boad. 

47-3, Sankar Haider Lane. 

The bona fide annual value of these properties in terms of 
section 9 (2) was determined by the Income-tax Oifficer to be 
Bs. 9,600 and allowing deduction for statutory repairs under sec- 
tion 9 (1) (i), the net income was determined to be Es. 8,000 and 
the tax demanded was Es. 468-12. On receipt of the demand 
notice, the Official Assignee in his letter No. 219 of the 28th 
March, 1936, to the Income Tax Officer contended that no income 
accrues to an insolvent estate and requested the Income Tax 
Officer to “ put the correspondence before the Commissioner or 
the Assistant Commissioner so that there may be finality in the 
matter’’. With this letter he returned the challan and the 
demand notice. The Income Tax Officer in reply to this letter in- 
formed the Official Assignee that if he was dissatisfied with the 
assessment made, he could proceed under section 27 of the In- 
come Tax Act or under section 33 of the said Act for review of 
the case by the Commissioner. He also requested him to pay the 
tax due and send back the demand notice and the challan 
to him. In his letter No. 269 of the 10th April 1937, 
the Official Assignee wrote to the Commissioner of Income- 
tax sending him copies of this correspondence with the Income- 
tax Officer and seemed to have suggested settling this dispute 
by personal interview. Copy of the letter is appended and mark- 
ed B. To this letter the Commissioner sent a reply in his No. 
2310 C.T. of the 22nd May 1935, saying that as the Official As- 
signee was the legal owner of the properties and that as he came 
within the purview of section 41 of the Act, the Income-tax Officer 
was right in making an assessment under section 23 (4) as no 
return called for under section 22 (2) was filed by him. The Com- 
missioner added that if the Official Assignee would submit a 
return he would ask the Income-tax Officer to cancel the assess- 
ment made under Sec. 23 (4) of the Act and make an assessment 
on the basis of such accounts as the Official Assignee would pro- 
duce. Copy of this letter is appended and marked C. The Official 
Assignee replied to the aforesaid letter of the Commissioner in his 
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No, 362 of tbe 5l;h June, 1935, saying that he did not agree with 
the view expressed by the Commissioner that he came within the 
purview of Section 41, Copy of the letter is appended and marked 
D. Before the Commissioner could dispose of this letter, the 
Official Assignee in his letter No. 393 of the 19th J une, 1936, wrote 
to the Income tax Officer that by reason of the view taken by the 
Commissioner of Income-tax, Bengal, in his Letter No. 2310 C.T. 
of the 22 May, 1935, he dealt with the Income-tax Officer’s claim 
under the provisions of the Presidency Towns Insolvency Act and 
disallowed the same, holding inter alia, that the claim was bad at 
its inception and not provable in insolvency. He also sent with 
this letter a copy of the grounds of his decision and added a note 
at the end to the effect that an appeal lay from his decision to the 
Judge in Insolvency and the limitation for such appeal was 20 
days. Copy of this letter is appended marked E. On receipt 
of this intimation, the Income-tax Officer informed the Commis- 
sioner, whereupon an appeal was filed on the 9th July, 1935, in the 
Hon’ble High Court. A copy of the petition of appeal is appended 
and marked E. The matter came on for hearing before the Hon’ble 
Mr. Justice Pa-nckridge (Judge in Insolvency) on the 16th July, 
1935, when his Lordship by his order of that date was pleased to 
direct as follows : — 

“It is ordered that the said decision of the said Official As- 
signee be and the same is hereby set aside and this Court does not 
think fit to make any order as to the costs of the parties herein”. 

A copy of this order is appended and marked G. On receipt 
of the order of the Hon’ble Court, the Official Assignee was asked 
to make the payment of the demand due. To this request the 
acting Official Assignee in his letter of the 4th September 1936, 
requested that the time fixed for paym^ent might be extended till 
the end of December 1936. He also intimated that on the re- 
opening of the High Court after the long vacation he intended to 
apply to the Court for direction, inter alia^ as to whether the 
Official Assignee was under any obligation (a) to make the returns 
asked for and {h) to pay the income-tax demanded. In reply to 
this letter the Official Assignee was informed that in view of the 
decision of the Hon’ble High Court setting aside the Official Assig- 
nee’s orders the demand already made by the Income-tax Officer 
remained effective. He was therefore again requested to make the 
payment of the demand without delay and it was added that if the 
Official Assignee filed a return, even if under protest, in a subse- 
quent case and an assessment was made, it would be permissible for 
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the Official Assignee to press the matter in appeal and if not satis- 
fied with the result of the appeal to take the matter to the Com- 
missioner for a reference under Section 66 (2) of the Act, if 
necessary. The acting Official Assignee on receipt of this letter 
interviewed the Commissioner and in bis letter No, ^08 of the 
13th November, 1935, requested the Commissioner to permit this 
case (as well as two other cases) to remain in abeyance until the 
permanent Official Assignee returned. He also added that he 
would retain in his hands sufficient money to naeet the claim of 
this department in respect of the estates under discussion. The 
Commissioner agreed to this whereupon the acting Official As- 
signee wrote back as follows : — 

‘T hereby undertake without prejudice, to retain in my hands 
sums sufficient to meet, 

(a) the amount of income-tax claimed in the Estate of 
Jnanendra Nath Pramanik and Moosaji Hasan Asmal, 

(b) the costs incurred by your department in the applica- 
tion made to the High Court with reference to your claim in the 
Estate of Jnanendra Nath Pramanik. 

Please on receipt kindly let me know the actual amount 
of such costs. 

In retaining in my hands the amount of such costs, I 
make no admission that you are entitled to be paid any part 
thereof.” 

When the permanent Official Assignee resumed duties he 
with his letter No. 137 of the 24th February, 1936, sent a cheque 
for a sum of Es. 468-12-0 under protest and requested the Com- 
missioner to state a case to the High Court in accordance with 
the provisions of the Indian Income Tax Act with regard to the 
purview of Section 41 of the said Act so that the question as to 
whether the Official Assignee was liable to submit a return and 
pay tax in respect of properties of persons who were adjudged in- 
solvents under the Presidency Towns Insolvency Act, subsequent 
to insolvency could be determined. A copy of this letter is ap- 
pended and marked H. 

3, Arising out of the facts and circumstances stated above 
I have the honour respectfully to formulate the following ques- 
tion and refer the same for the decision of their Lordships: — 

” Whether, when on the making of an order of adjudi- 
cation under the Presidency Towns Insolvency Act (Act III of 
1909) the property of the insolvent becomes vested in the Official 
Assignee and such Official Assignee takes possession thereof, the 
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tax in respect of the income, profits and gains of such property 
chargeable under the Income Tax Act (Act XI of 1922) and re- 
ceived by the Official Assignee should or should not be leviable 
and recoverable from such Official Assignee.'^ 

4. Qj^inion of the Commissioner. — The only source of income 
in question in this case is house property, This house property 
vested in the Official Assignee under the Presidency Towns Insol- 
vency Act. Section 9 of the Indian Income Tax Act provides : — 
The tax shall be payable by an assessee under the head 
‘Property ’ in respect of the hona fide annual value of property 
consisting of any buildings or lands appurtenent thereto of which 
he is the owner ” 

In my opinion when property vests in the Official Assignee 
under the Presidency Towns Insolvency Act, he becomes its 
owner within the meaning of this Section 9 and consequently so 
far as the house property is concerned, tax shall be payable by 
him in respect ot its hona fide annual value. This is what has 
been done and I do not see how the Official Assignee can avoid 
this taxation. Then again there is Section 41 of the Income Tax 
Act which runs thus : - 

“In the case of Income, profits or gains chargeable under 
this Act which are received by the Courts of Wards, the Adminis- 
trators-General, the Official Trustees or by any receiver or manager 
(including any person whatever his designation who in fact man- 
ages property on behalf of another) appointed by or under any 
order of a Court, the tax shall be levied upon and recoverable 
from such Court of Wards, Administrator -General, Official 
Trustee, receiver or manager in the like manner an«d to the same 
amounts as it would be leviable upon and recoverable from any 
person on whose behalf such income, profits or gains are received, 
and all the provisions of this Act shall apply accordingly.” 

The Official Assignee is an officer who has been appointed by 
the order of the Hon’ble High Court and is a person who in fact 
manages property on behalf of another. In my respectful opi- 
nion therefore, the Official Assignee is one of the persons contem- 
plated by Section 41 and as he is the owner of the house property 
for the time being by reason of the same being vested in him and 
is in receipt of its income he is amenable to all due processes 
available under the Act, like any other assessee, and as such, 
bound to submit a return when called upon to do so under Section 
22 (2) of the Act in respect of the income from the said, house 
property. He was dul^ served with the requisite notice under 
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Section 22 (2j of the Act and was given ample time for comply- 
ing with that notice. But he made default in complying with this 
notice and the Income Tax Officer made the assessment to the 
best of his judgment in respect of what he found to be the hona 
fide annual value of the property. If there were an^ sufficient 
cause for his default, the Official Assignee might have taken steps 
under Section 27 of the Act. This he did not do. In fact there 
was no sufficient cause preventing him from making the return. 
It IS not the case of the Official Assignee that he was prevented 
from making the return by any such cause. He did not make the 
return wilfully and he still asserts that it was not his duty to 
make such a return. So the only question involved in this case 
is whether the Official Assignee is the proper person in whose 
hands the income under the head ‘ property ’ is chargeable to tax 
under the Income Tax Act. In my opinion both under Section 9 
and Section 41 he is the person liable to be assessed and conse- 
quently he has been rightly assessed. 

5. In addition to the papers which have been mentioned as 
being appended, I enclose relevant extracts from the assessment 
order relating to this case. (Appendix I.) 

IF, W» K, Page and B.G. Mitter^ for the Assessee. 

Advocate •General of Bengal^ Dr. Radhabinod Pal^ and i2.C. 
Pal, for the Commissioner. 

JUDGMENT. 

Costello, J. — This matter comes before us on a Reference 
under Sec. 66 (1) of the Indian Income-tax Act, 1922, in respect 
of an assessment for the year 1934-36 for the income of the year 
of account ending Slst March, 1934. 

The question propounded by the Commissioner of Income 
Tax, for our consideration is stated in paragraph 3 of his state- 
ment of the case and is in this form '‘whether, when on the 
making of an order of adjudication under the Presidency Towns 
Insolvency Act (Act III of 1909) the property of the insolvent 
becomes vested in the Official Assignee and such Official Assignee 
takes possession thereof, the tax in respect of the income, profits 
and gains of such property chargeable under the Income-tax Act 
(Act XI of 1922) and received by the Official Assignee should or 
should not be leviable and recoverable from such Official Assignee’\ 

The facts briefly stated were these: 

One Jnanendra Nath Pramanik was adjudged an insolvent by 
an order of this High Court on the 16th May 1933. Thereupon all 
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his estate and effects vested in the Official Assignee by virtue of 
the provisions of Sec. 17 of the Presidency Towns Insolvency Act. 
The Official Assignee since the date of the adjudication has been 
administering the estate of the insolvent. That estate consists of 
certain h^use properties situated in the city of Calcutta. The 
Income Tax Officer took the view that the Official Assignee was a 
person falling within the purview of Sec. 41 of the Indian Income 
Tax Act and, accordingly, he issued upon him a notice under 
Sec, 22 (2) of the Act. That notice was dated 24th January 1936 
and required the Official Assignee to submit a return of the in- 
come of the insolvent’s estate. In reply to that notice, the Official 
Assignee wrote a letter to the Income-tax Officer dated 14th 
February 1936 in which he intimated that no statement of income 
in an insolvent estate could be rendered and that all that he could 
do in the matter was to send a statement of the deficiency account 
as disclosed in the schedule of affairs which was filed by the insol- 
vent. The Income-tax Officer was apparently of the opinion that 
as the legal ownership of the property remained vested in the 
Official Assignee and as before the ultimate disposal of the property 
it produced income, profits or gains and as such income profits or 
gains were receivable and received by the Official Assignee he was 
a person who was bound in accordance with the provisions of the 
Income Tax Act to submit a return. No return was, however, 
submitted and accordingly, the Income-tax Officer exercised the 
powers conferred on him by Sec. 23 (4) of the Act and made an 
assessment to the best of his judgment. That assessment was 
dated 12th March, 1935. Consequent upon that a demand notice 
under Sec. 29 of the Act was duly issued on the 26th March 1935. 
In connection with the assessment which had been made, the 
Income-tax Officer found that the inconae of the estate was derived 
from certain house properties most of which were situated in Old 
China Bazar Street and the rest in other streets of this city. The 
entire estate in fact consists of these properties. The hona fide 
annual value of the properties was the criterion to be applied for 
the purpose of assessment of the income-tax. That is by virtue 
of the terms of Sec, 9, sub-section (2), of the Act. That value was 
determined by the Income Tax Officer to be Bs. 9,600 and allow- 
ing deduction for repairs as permitted by Sec. 9 (1) the net income 
was determined to be Es. 8,000 and the tax demanded was Es. 468 
12 as. On receipt of the demand notice, which I have already 
mentioned, the Official Assignee in a letter to the Income-tax Offi- 
cer dated 28th March 1935 contended that no income accrued to 
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the insolvent estate and requested the Incoin e-tax Officer to put 
the correspondence before the Commissioner or Assistant Commis- 
sioner to arrive at a finality in the matter and with this letter he 
returned the demand notice. The Income-tax Officer in reply 
informed the Official Assignee that if he was dissatisfied with the 
assessment made, he could proceed under Sec. 27 of tSe Income 
Tax Act or under Sec. 33 of the Act for a review of the case by 
the Commissioner of Income-tax, I need not enter into further 
details as to the subsequent proceedings which ultimately led up 
to the Commissioner of Income-tax deciding to state the case for 
an opinion of this Court. The amount of the tax, i.e,, the sum of 
Ea. 468-12 aforesaid was paid under protest on the 24th February 
1936. 

The question which we have to decide is the one which is set 
out in paragraph 2 of the case. The Commissioner of Income 
Tax points out that the only source of the income in question in 
this case was the house property. That house property vested in 
the Official Assignee under the Presidency Towns Insolvency Act 
1909, Now Sec. 9 (1) of the Indian Income-Tax Act provides 
that tax shall be payable by an assessee under the head ‘ pro- 
perty * in respect of the bona fide annual value of property 
consisting of any buildings or lands appurtenant thereto of 
which he is the owner, other than such portion of such property 
as he may occupy for the purposes of his business, subject to 
the following allowances’* mentioned thereunder. The Commis- 
sioner of Income-tax expressed the opinion that when property 
vests in the Official Assignee under the provisions of the Presi- 
dency Towns Insolvency Act he becomes the owner of the property 
within the meaning of section 9 of the Income Tax Act and conse- 
quently, in the case of house property, tax becomes payable by the 
Official Assignee in respect of the bona fide annual value of the 
property which has vested m him. The Commissioner of Income 
Tax has stated “ This is what has been done and I do not see how 
the Official Assignee can avoid this taxation.” He then makes 
reference to section 41 of the Income Tax Act (a section which we 
have had to consider quite recently) which runs thus ** In the case 
of income, profits, or gains chargeable under this Act which are 
received by the Courts of Wards, the Administrators-General, the 
Official Trustees or by any Receiver or Manager (including any 
person whatever his designation who in fact manages property on 
behalf of another) appointed by or under any order of a Court, 
the tax shall be levied upon and recoverable from such Court of 
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Wards, Administrator-General, Ofl&cial Trustee, Beceiver or 
Manager in the like manner and to the same amounts as it would 
be leviable upon and recoverable from any person on whose be- 
half such income, profits or gams are received, and all the provi- 
sions of this Act shall apply accordingly.’^ Now the Commissioner 
says, in nis opinion, the Official Assignee is an Officer who has 
been appointed by an order of the High Court and is a person, who 
in fact is managing property on behalf of another. The Commis- 
sioner expresses his opinion m these words “ the Official Assignee 
is one of the persons contemplated by section 41 and, as he is the 
owner of the house property for the time being by reason of the 
same being vested in him and is in receipt of its income he is 
amenable to all due processes available under the Act, like any 
other assessee, and as such, bound to submit a return when called 
upon to do so under section 22 (2) of the Act in respect of the 
income from the said house property. He was duly served with the 
requisite notice under section 22 (2) of the Act and was given 
ample time for complying with that notice. But he made default 
m complying with this notice and the Income Tax Officer made 
the assessment to the best of his judgment in respect of what he 
found to be the hona fide annual value of tlie property.” Finally, 
he says “ In my opinion, both under section 9 and section 41 he is 
the person liable to be assessed and consequently he has been 
rightly assessed.” 

Now it is our task to decide whether that is so and whether 
on the facts and in the circumstances of this case the Official 
Assignee was liable to be assessed and whether he was rightly 
assessed. It is to be observed that the Commissioner of Income- 
tax bases his opinion both upon the provisions of section 9 and 
upon the provisions of section 41. 

Mr. Page appearing on behalf of the assessee argues that 
neither of those sections applies to the circumstances of this case. 
I am of the opinion that Mr. Page is correct to this extent that 
those sections cannot both apply to the circumstances of this case 
and the most that can be said is that one of them may apply. Mr, 
Page’s first point was that the subject matter of the assessment 
with which we are concerned changed its character when it passed 
into the hands of the Official Assignee and that although it was 
house property when it belonged to the insolvent and as such 
would have been a fit subject matter of income tax upon the basis 
of the hona fide annual value, yet when it passed into the hands of 
the Official Assignee (by reason of the provisions of section 17 of 
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the Preaidency Towns Insolvency Act) the property ceased to have 
the same taxable quality and was no longer a fit subject for taxa- 
tion in the hands of the Official Assignee. With that contention 
I find myself unable to agree. In my view, vis-a-vis the revenue 
there was no change of character whatever. The house^property 
consisted of a number of houses in this city. Normally, they would 
be the subject of income tax upon the basis of their hona fide 
annual value. It cannot make any difference whether they are in 
law the properties of Jnanendra Nath Pramanik or whether in 
law they have become vested in the Official Assignee of the insol- 
vent estate. The real question we have to decide is whether we 
should look at the matter from an angle of the person concerned 
or rather whether on looking at the person concerned it can 
rightly be said that the Official Assignee was the owner of the 
property so as to bring him within the fonr corners of the provi- 
sions of section 9. If he was the owner that is sufficient to make 
him liable to assessment. If he was not the owner then we have 
to consider whether he is one of the class of persons enumerated 
in section 41 of the Income Tax Act. 

With regard to the first point, Mr, Page argued that although 
by section 17 of the Presidency Towns Insolvency Act these 
properties vested in the Official Assignee he did not thereby or 
thereupon become the owner of those properties within the 
meaning properly ascribable to that word for the purposes of the 
applicability of section 9, What Mr. Page really invited us to do 
was to restrict the meaning of the word by putting before it the 
qualifying adjective ** beneficial.’’ What was argued by Mr, Page 
was that the Official Assignee had no legal interest in the proper- 
ties themselves, they were merely vested on him for the purposes 
of the administration of them in the interest of the creditors of 
the insolvent, I am unable to accept Mr, Page’s contention. In 
this country there is no difference between ‘‘ legal estate ” and 
“ equitable estate.” In this connection the case of Sir Gurrtmbhoy 
Ebrahim Baronetcy Trusts. Commissioner of Income Tax, Bombay, 
(61 L A. 209) is of assistance. At page 217 Sie Sydney Eowdatt 
when giving the judgment of the Privy Council made this observa- 
tion: ” In their Lordships’ opinion the effect of the Act creating 
these trusts is not to give the baronet for the time being any 
right to any part of the interest or property specifically or any 
right which, even granting that the legal title is not the only 
thing that can ever be looked at, would make it true to 
say that any proportion of the interest is not ‘ receivable ’ 
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or any proportion of the property is not ‘ owned ’ by the incorpo- 
rated trustees 

The point we have to decide le I think covered by the opinion 
in a case to which our attention was drawn by Mi\ Advocate 
General r^amely, the case of the Commissioners of Inland Revenue 
V. Fleming f 14 Tax Cases 78. The headnote of that case is ** The 
Bespondent’s estates were sequestrated in 1921 under the Bank- 
ruptcy (Scotland) Act, 1913, and a trustee was appointed. The 
assets included heritable properties subject to mortgages, and the 
rents were applied by the trustees in payment of mortgage interest 
and redemption of mortgages, but not m payment of dividends to 
creditors* At the close of the sequestration the Eespondent was 
reinvested in those properties which had not been sold, and 
received the balance of rents in the trustee’s hands. Ordinary 
creditors received 9s, in the £, out of the amount realised by the 
trustees, and the Bespondent obtained his discharge in 1926 on pay- 
ment of a composition of a further is. in the £. 

The Eespondent thereupon claimed repayment of tax suffered 
on the heritable properties for each year from 1920-21 to 1925-26 
in respect of the personal allowance to which he contended he was 
entitled. It was contended that in spite of the sequestration the 
radical right in the estate remained with the bankrupt and that 
the income arising during sequestration was his income for 
Income Tax purposes. On appeal, the General Commissioners 
admitted the Bespondent’s claim ”, 

It was there held that during sequestration the income 
from the sequestrated estate which was vested in the trustee, 
was the trustee’s income and not the bankrupt's, and that 
neither the trustee nor the bankrupt was entitled to claim the 
relief sought. There is a significant passage in the judgment of 
His Lordship in that case in which His Lordship stated thus: It is 
obvious that, unless during the years in question the annual value 
of the properties was income of the Bespondent, he cannot have 
any claim to abatement of it for Income Tax purposes ; and 
accordingly everything depends upon the soundness of the proposi- 
tion that the income consisting in the annual value of these pro- 
perties was truly income of the Eespondent. I do not see how it 
can possibly be so described. It was part of the income arising 
from the sequestrated estates vested in the trustee for the Bes- 
pondent’s creditors. Any income that did arise from these estates 
was income of the trustee as such^ and he (and he alone) had the 
right to put it into his pocket as income. It was not income that 
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went or could go into the pocket of the Eespondent as income in 
any of the years in question. How then can it be said to have 
reached his pocket as income of his subsequent reinvestiture ? 
What was he reinvested in ? It is said that he was reinvested in 
whatever substance remained of the radical right belonging to him 
ail along. But the radical right of a bankrupt in his sequestrated 
estate is nothing but a right of reversion to the balance remaining 
after the creditors are satisfied, for which balance he is entitled to 
call the trustee to account. It is not, I think, a specific right to 
any particular assets, or a right which applies specifically to that 
part of the reversion which originated from revenue on the one 
hand and that part which originated from capital on the other 
hand^*. It seems to me that this opinion of the Lord President 
is ample authority for taking the view that the property had be- 
come entirely vested in the Official Assignee and that the income 
derived from the said property became the income of the Official 
Assignee for the purpose of income tax and so subject to taxation. 
In the present case the income was in the nature of statutory in- 
come arrived at upon the basis of the hona fide annual value of the 
property in question. On the authority of the case I have just cit- 
ed and indeed, on general principles arising out of the provisions of 
section 17 of the Presidency Towns Insolvency Act we have come 
to the conclusion that it is right to say that the Official Assignee 
is the owner of the property which was the subject matter of the 
particular assessment with which we are now concerned. Upon 
that view of the matter, it is not necessary to consider, I think ^ 
whether or not the provisions of section 41 of the Income-tax Act 
of 1922 can be prayed in aid by the Income-tax authority for the 
purpose of extracting tax from the Official Assignee in the circum- 
stances such as the present. Nor do we think it necessary to con- 
sider whether there were any other assets which might have 
come into the hands of the Official Assignee in connection with this 
particular insolvency- All we are concerned with is the property 
which is the subject-matter of the particular assessment. 

We are not prepared to give answers to hypothetical ques- 
tions or to deal with circumstances which are not directly in point 
in connection with questions formulated by the Commissioner of 
Income Tax and submitted to us for our opinion. I hold that 
the Commissioner of Income Tax was right in his view that the 
Official Assignee was a person liable to assessment and that the 
Official Assignee was rightly assessed under the provisions of 
Section 9 of the Indian Income Tax Act, 1922t 


I— 3:^ 
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We make no order as to costs in this reference. 

Panokbidgb, J. — I agree. 

Reference answered accordingly. 


[In the Calcutta High Coubt.] 

In the matter of KBSHABDEO CHAMBIA. 

Costello and Panokbidgb, JJ. 

March 4, 1937. 

Pbopebty — Suit P OB Dbclaeation op Title and Pabtitioh 
— Consent Dbobbe Declaeing Plaintiff and Defendant En- 
titled to Equal Shabes and Appointing Commissioneb fob 
Pabtition — Obdeb Dieeoting Them to Collect Bents Jointly 
— Mode of Assessment — Assessment of Each Individually 
In Ebspeot op His Half Shake — Legality — ‘ Owneb ' Asso. 
ciATioN OP Individuals meanings op — Membbbs op Hindu Un- 
divided Family Apteb Pbeliminaby Dbcbee Fob Pabtition, 
whbtheb an Association — Appointment As Managbb, what 
Constitutes — Income Tax Act (XI op 1922), Secs. 9, 41 — 
Sec. 41, whbtheb Mandatoby ob Discbetionaby. 

Before a person can he taxed as an ‘ owner ’ under Sec. 9 of 
the Indian Income Tax Act, it must he decided that he is in fact 
the owner of the property in question and this decision rests with 
the Income Tax Officer subject to the rights of appeal under Sees. 
80 and 31. But the mere existence of a dispute as to title, even 
where a suit has been filed, cannot of itself hold up an assessment 
until the final determination of the suit. 

The words ‘ other association of individuals ’ in See. 8 of the 
Indian Income Tax Act must be construed according to the ejusdem 
generis rule with reference to the word ‘ firm ’ preceding it and 
they do not cover the members of an undivided Hindu Mitahshara 
family after a preliminary decree for partition has been made. 
The members of such a family are in the same position as mem- 
bers of a Dayabhaga family and can be individually assessed in 
respect of their shares. 

To bring a person within Sec. 41 of the Indian Income Tax 
Act, it is not enough that he should be appointed to ‘ manage ’ the 
property, but he should further manage it ‘on behalf of another’. 



1987] 


In the 7}iatter of keshardbo chameia 


247 


In a suit for declaration of title and partition^ a consent 
decree was passed declaring that the plaintiff {the assessee) and 
the defendant were equally entitled to the residue of the estate of a 
deceased person and a commissioner for partition was appointed^ 
The parties were jointly given liberty to realise the r^nts of the 
joint estate on joint receipt and to meet the necessary expenses 
thereout The income-tax authorities treated the assessee and the 
defendant as ‘ owners ^of the properties in equal shares and levied 
income-tax on the assessee on half the annual value. 

Held, that the assessee and the defendant were not managers 
of the properties in question appointed by or under any order of a 
Court within the meaning of Sec. 41 of the Indian Income Tax 
Act and the Income Tax Officer did not act illegally in assessing 
the assessee in respect of his share of the property. 

whether the application of Sec. 41 of the Act is 
mandatory when the conditions specified in the section are fulfilled. 

Cases referred to : 

Commissioner op Income Tax, Madras v. I . V. Saldanha 
(1932) (65 Mad. 891 ; 62 M.LJ. 600; AJ.B. 1932 Mad. 378), 

Trustees of Sir CurrimbhoyEbrahim Baronetcy Trust v. 
Commissioner op Income Tax, Bombay (1934) (L.B. 61 LA 209 ; 
58 Bom. 317 ; 38 G. W. N. 618; A.LE. 193L P.G. 116; 148 LC. 
855 ; 36 Bom. L. R. 657 ; 2 I.T.B. 148 ; 7 I.T.C. 155). 

Case stated by the Commissioner of Income Tax, Bengal, 
under Sec. 66 (2) of the Indian Income Tax Act. 

STATEMENT OF CASE. 

At the requst of the assessee, Babu Keshardeo Chamria, a 
case is stated for the decision of Their Lordships, the Honourable 
Judges of the Calcutta High Court, on the question of law which 
I formulate in paragraph 6 below. 

2. The matter at issue arises out of two assessments made 
one for the year 1933-34 on the income of the financial year 1932- 
33 and the other out of the assessment made for the year 1934*35 
on the income of the financial year 1933-34. In the former year, 
the assessee returned under section 22 (2) of the Act an income of 
Bs. 186 but was assessed on a total income of Bs. 48,628 made up 


as follows : — Bs. 

Interest on securities .*• 814 

Property 33,920 

Partnership profit 12,192 

Other sources ••• 1,702 
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For 1934-35 he returned an income of Rs, 186 and was 
assessed on a total income of Rs, 54,558 as below :« — 


Bs. 

Interest on securities ... 496 

Property ... 28,177 

Share in a partnership business ... 25,850 

Other sources ... 86 


In both these cases income under the head * Property ’ was 
computed under section 9 of the Indian Income Tax Act and 
represented the assessee's share of the bona Jide annual value of 
certain house properties of which the assessee is the owner of 8 
annas share, and the question that is being referred affects the 
assessment only is respect of this income under the head ‘Property.’ 

3. The assessee comes of a Hindu family, the geneological 
table of which I set out below : 

Nandram 


Gorakh Earn Hardutrai (By 3rd wife) 

(d. 1914) (d. 1916) I 

I 1 1 

j Eadhakissen Motilal 

j 1 Durga Prosad 

Eamprotap Amloke Chand (By adoption) 

I 

Matra Mull (d.) Keshardeo 
1 (by adoption) 

Eatan Lai 

I . I 

Banarsi Prosad Keshardeo Chamria. 

Litigation has been going on in the courts for many years 
between the various members of this family and the facts of this 
litigation, so far as they are material to this case, are as follows. 
There was at one time a very prosperous business carried on in 
the name of Hardutrai Ohamria and before his death in 1916 the 
shares of the different members of the family in that business were 
determined as follows : — P, 

Eamprotap Chamria ... 0 3 6 

Amloke Chand Ohamria. (Now represented 
by Keshardeo Ohamria) 0 3 6 
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Borga Prosad Chamria ,,.030 

Radha Kissen Chamria 0 3 0 

Motilal Chamria 0 3 0 

Bamprotap Chamria had amassed considerable sayings and 
purchased a large number of properties in Calcutta and, Howrah, 
In 1929 the present assessee as plaintiff instituted against Rai 
Bahadur Ramprotap Chamria and his minor grandson by a pre- 
deceased son Ratan Lai Chamria Suit No. 183 of 1929 in the 
High Court of Calcutta in its ordinary original Civil Jurisdiction 
alleging that the assessee was the adopted son of Amloke Chand 
that Eamprotop and the assessee were members of a Hindu family 
joint in estate and that the said Ramprotop Chamria had all along 
been managing the joint family properties and had been mis- 
appropriating the rents and profits thereof. The assessee there- 
fore instituted the suit for declaration that he was the son of 
Amloke Chand and was entitled to half share in the joint pro- 
perties named by him in Schedule A attached to his plaint as also 
for enquiry as to what other properties were joint and for posses- 
sion, for partition and for accounts. By a consent decree of the 
Court dated 23rd May 1930 it was declared that the assessee was 
entitled to one equal half part or share of the residue of this joint 
estate after setting apart the sum of Rs. 11 lakhs for allottment to 
Ramprotop and it was further ordered that a partition be made of 
the said properties into two equal parts or shares and that Commis- 
sioners be duly appointed for this purpose and that after partition 
had been effected a mutual conveyance to each other of the res- 
pective shares should be executed. A copy of the said consent decree 
is appended and marked A. It is understood that final effect has 
not yet been given to that order and that the property has not yet 
been partitioned and that litigation is still goingon between the two 
parties regarding the question as to what more joint assets the 
Rai Bahadur had at his disposal. The shares of the respective 
parties are not disputed and the ownership of the actual items of 
property which has till now been disclosed by the Rai Bahadur 
and which alone are the subject matter in this assessment is not 
questioned. The assessee is not satisfied with the assets which have 
been shown by Ramprotop and he in his different petitions has 
alleged that the said Eamprotop has other joint properties at his 
disposal. In that suit by a further order of the court dated 28th 
July the Official Receiver was appointed Receiver lite of 

the moveable properties and of the rents, issues and profits of the 
immoveable properties belonging to the parties of the suits men- 
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tioBed in the plaint with power to him to get in and collect the 
outstanding debts and claims due in respect of the said property 
and with all the powers provided for in Order 40, rule 1, clause (4), 
of the Civil Procedure Code with certain exceptions with which 
we are not now concerned. The property in question in the 
present assessment was covered by this order. 

The Receiver, so appointed did not succeed in taking posses- 
sion of property and on the 2nd April 1931 the plaintiff in that 
suit the present assessee) made an application alleging in its 
paragraph that since the order appointing the receiver it was 
agreed between the parties : — 

(а) that the Official Receiver shall not take possession of 
the following immoveable properties and shall, without prejudice 
to the right of either party to apply for re-instatement of the 
Receiver, be discharged from acting as Receiver in respect of 
such properties : — (after this the list of the properties was given 
but it would be sufficient to say that this list completely covers 
the properties relevant for our present purposes). 

(б) that the plaintiff (present assessee) and the defendant 
Ramprotap are jointly given liberty to realize the rents of the 
above properties on joint receipts, duly to make the necessary 
expenses thereout and to file rent suits. 

(c) that the documents of title be kept in joint custody of 
the plaintiff Keshardeo and the defendant Ramprotap, 

{d) that Ramprotap and Keshardeo are also given liberty 
to invest the money which will come to their hands or divide the 
same equally, 

(e) that liberty be given to either party to apply for an 
order for re-appointment of Receiver of the rents, issues and 
profits of the abovenained properties without any objection on the 
part of the other party in the event of their not being able to 
agree as to collections, disbursements, investments or distribution 
of the said rents, issues and profits and on such application being 
made by either party the other party shall consent to such 
appointment. 

On this applicption the following order was made by the 
Court on the same date : — 

** It is ordered that the said order dated the 28th day of July 
last do stand varied in the manner indicated in the Schedule here“ 
under written and it is further ordered without prejudice to the 
rights of either party to apply to the Court for the re-appointment 
of the said Official Receiver as the Receiver of the properties 
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mentioned in the said Schedule (hereinafter referred to as the said 
properties) in the circumstances and on the conditions also men- 
tioned in the said Schedule and the said Official Eeceiver be and 
he is hereby discharged from further acting as the receiver of the 
said properties. And it is further ordered that the costs 4 )f and in- 
cidental to this application be costs in the partition proceedings/* 

This was the complete order and the Schedule referred to in 
the order was only a copy of the contents of paragraph 6 of the 
petition already reproduced above. 

That arrangement remained in force till 23rd August 1933 
when on the application of the parties another order was passed 
re-appointing the Official Eeceiver as Eeceiver pendente lite of 
this property again, but the Official Eeceiver reports that he did 
not get actual possession till the 23rd or 24th February 1934 and 
presumably, therefore, the joint managers, that is, Bamprotap 
and Keshardeo, the assessee, remained in possession up till the 
later data, collected the income of the property and it will be 
pertinent to notice that they distributed the collected amounts 
between themselves in equal shares, 

4. The Income-tax Officer in making his assessment for the 
two years in question proceeded to tax the assessee directly in 
respect of his share of income derivable from this property taxable 
under Section 9 of the Act and did not make an assessment in the 
first instance on the joint managers, that is, the asseesee and 
Eainprotap and for the purpose of arriving at the quantum of in- 
come assessable in respect of this property he examined the rent 
account of the Official Eeceiver in whose hands these accounts 
then were, took the amount of rent received or receivable as 
representing the bona fide annual valua and after making the 
usual deductions required by section 9 of the Act arrived at a net 
figure of income which he distributed half and half between the 
assessee and his co-sharer Ramprotap. It is admitted that the 
income from property has been divided half and half between the 
parties to the litigation or at any rate that when one party drew a 
cheque for a certain amount the other party drew a cheque for a 
similar sum. The total amount drawn by each of them during the 
years 1932-33 and 1933-34 was Ea. 41,580 and Es. 12,786 res- 
pectively, Babu Ramprotap Chamria has not challenged the 
correctness of the procedure as followed by the Income Tax Officer 
in this case and has willingly paid the amount of tax demanded. 

5. Arising out of these assessments, the assessee has formula- 
ted 9 questions of law which are common to both the assessments 
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and 2 further questions which arise or can arise only out of the 
assessment for the year 1934-35. The questions as formulated 
are appended to this statement of case and marked 

6. Excepting those formulated as questions (d), (h) and (i) 
the others either do not arise in the facts of this case or should 
not be allowed to be raised as not having been raised at any 
earlier stages. The only contention of the assessee having any 
semblance of substance is that which he seeks to raise by his 
questions (d), (h) and (i). His contention is that as the property 
in question was under joint management of himself and Eai 
Bahadur Eamprotap Chamria by or under an order of the High 
Court in Suit No. 183 of 1929, the tax in respect of its income 
can be levied only upon such managers by virtue of the provisions 
of section 41 of the Income Tax Act. In my respectful opinion 
this is the only matter that arises for the decision of Their Lord- 
ships in this case and this can in my opinion, be covered by the 
question which I formulate below : — 

“ Whether in the circumstances described above the present 
assessee and Rai Bahadur Eamprotap Chamria were the 
managers of the properties appointed by or under any order of a 
Court within the meaning of section 41 of the Indian Income 
Tax Act and whether in the facts and circumstances given above 
the Income Tax Officer acted illegally in assessing the present 
assessee in respect of his charge of the property ? 

7. I respectfully submit this question for Their Lordships’ 
decision. 

8. It is to be noted that the managers and the owners are 
in this case the same persons or at any rate were so at the time 
the income was received and that in the ultimate event which 
happened each owner received his share of the income at all 
relevant Limes. 

9. The aasessee’s argument is based on section 41 of the Act 
which says that in the case of income, profits or gains chargeable 

under the Act which are received by the Court of Wards 

* 01’ by any receiver or manager appointed 

by or under any order of Court, the tax shall be levied upon 

and recoverable from such Court of Wards 

receiver or manager in the like manner and to the same amount 
as it would be leviable upon and recoverable from any person on 
whose behalf such income, profits or gains are received. In my 
opinion, the assessee and his co-sharer Rai Bahadur Ramprotap 
Chamria cannot be said to be the persons appointed by or under 
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the order of a Court to manage the property on behalf of another 
within the meaning of Section 41 of the Indian Income Tax Act. 

I have already set out the circumstances under which they 
managed these properties. The consent decree declared them to 
be the owners of these properties in equal shares. T^he decree 
determined their respective shares in these properties and directed 
partition. After this decree it was certainly open to them to 
possess their respective shares amicably. A Receiver was no 
doubt appointed pending actual partition ; but the owners came to 
an amicable arrangement settling the mode of interim enjoyment 
and as a result of this arrangement the receiver was discharged. 
In their application for discharge of the Receiver they made no 
prayer for their own appointment as Receiver and as a matter of 
fact the Court made no such appointment. Till the actual parti- 
tion they were entitled to possess jointly and by mutual agreement 
they did so possess. They only bar to their thus possessing and 
enjoying the property was the order appointing a receiver and 
they got this bar removed by having that order of appointment 
discharged. The only sought co-owners’ “ liberty ’’ to manage 
and enjoy jointly, this liberty having previously been taken away 
by the Court’s order making appointment of the Receiver. 

Further they themselves were the owners of the properties 
and their management thereof was not on behalf of anybody else. 
In any case in view of the agreement to divide the income equally 
and of the actual distribution of the same, the management was 
for themselves and not for anybody else. In my opinion, there- 
fore, Sec. 41 of the Act has no application to this case and the 
Assessee and Eai Bahadur Eamprotab Ohamria were not joint 
managers appointed by or under the orders of a Court within the 
meaning of that section. 

Even assuming that they are such managers within the 
meaning of the section, the question will be whether it was incum- 
bent upon the Income-tax Officer to make assessment in the joint 
names of these managers. It must be noticed that whatever 
assessment would be made under Section 41 it would be in like 
manner and to the same amounts as it would be leviable upon and 
recoverable from any person on whose behalf such incomes profits 
or gains are received. The managers received the profits in ques- 
tion {viz , half of the income from these properties) on behalf of 
the present assessee and even if assessment were made in the joint 
names of the managers, the quantum of income assessed in respect, 
of these properties would have been the same. In my opinion, 
1—33 



254 


INOOMB TAX BBPOBTS 


[VOL. Y 


even after such assessment the anaount would have been realisable 
from this assesaee as one of the joint assessees and it would have 
made no practical difference specially in view of the fact that the 
other CO owner has already been assessed for his half share and 
has already paid that tax. 

I would further like to point out that the section seems to 
apply only to those cases where income, profits or gains charge- 
able under the Indian Income Tax Act are received by the persons 
named in the section. I would contend that where the income 
chargeable is merely a notional income it can hardly be said to 
be received by anybody. In the case of house properties tax shall 
be payable in respect of the hona, fide annual value of the property 
and it will be payable by the owner of such property. It does not 
seem to matter who manages and receives the rents and profits of 
the property. This seems to follow from Sec. 9 of the Act and in 
this view Sec. 41 would not at all apply to house properties. 

Further, it may be pointed out that See. 41 is on the same 
line as Sec. 40. In interpreting this Sec. 40 it has repeatedly been 
pointed out that this is not a charging section at all. It is only a 
machinery or enabling section providing that under the circums- 
tances mentioned in this section, tax can be levied upon and 
recoverable from persons other than the person to whom the 
income actually belongs. I may here refer to the decision of the 
Madras High Court in J. F. Saldanha v. Commissioner of Income 
Tax (I.L.E. 55 Mad. 891 ; 6 I.T.O. 114) where some decisions of 
the English and the Indian Courts have been referred to and relied 
upon. What has been said of Sec. 40 in this respect will equally 
apply to Sec. 41 and in my opinion these sections do not relieve 
the real owners from liability to be taxed directly. Sec. 3 is the 
charging section and it makes the tax in respect of any income 
leviable upon the person whose income it is. Neither Sec. 40 nor 
Sec. 41 excludes or limits the operation of this section. These 
sections only extend its operation making the tax leviable also 
upon persons other than those whose income the chargeable in- 
come is. The word “ shall ” in the expression “ the tax shall be 
levied ” in these sections simply indicates the imperative nature 
of the obligation of these Guardians, Agents, Trustees, Eeceivers, 
etc. It does not compel the Crown to resort to these provisions. 

In consideration of all this, my respectful opinion is that 
assessment in this case has been legally made direct on the 
owners and that the question formulated should be answered 
accordingly by their Lordships. 
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10, I attach to this statement of case copies of the following 
papers in addition to a copy of the questions formulated under 
Sec. 66 (2) for the two years and a copy of the consent decree 
referred to in paragraph 3 : — 

(1) Assessment order for 1933-34 and 1934-35 ^with their 
appendices showing method of computation of income under S. 9, 

(2) Grounds of appeal against both these assessments. 

(3) Appellate orders (common in both assessments), 

(4) Applications filed under Sec. 66 (2) m connection with 
the assessment for both years. 

8, N* Banerji and A. C. Sen, for the Assessee. 

The Advocate-General of Bengal, Dr. B. B, Pai and JB. 0. Pal 
for the Commissioner. 

JUDGMENT 

Panckeidg-b, J. — This reference under Section 66 (2) of the 
Indian Income Tax Act arises out of circumstances of some com- 
plexity. 

The assessee Keshardeo Chamria instituted a suit in 1929 on 
the Original Side of the Court, for a declaration that he had been 
validly adopted by one Amloke Chand deceased and was accord- 
ingly entitled under Mitakshara Law to certain immoveable pro- 
perties jointly with the defendant Eamprotap, Amlok Cband’s 
brother. There was also a prayer for partition. 

Eamprotap filed a written statement denying the adoption, 
and also denying that the properties alleged by the assessee to be 
joint family properties were in fact such with the exception of one 
No. 23 Cullen Place, Howrah. 

On May 23, 1930, a decree was made by consent. Un- 
fortunately the decree has been drawn up in somewhat ambiguous 
language, and still more unfortunatley the Commissioner of In- 
come tax appears to be under a misapprehension as to its effect. 

It was agreed under the terms of settlement annexed to the 
decree that the assessee was the validly adopted son of Amloke 
Chand. The decree further declared that the assessee was entitl- 
ed to one equal half part or share of the residue of the joint estate 
mentioned in the terms, after setting apart eleven lacs of rupees 
for allotment to Eamprotap, and also after setting apart certain of 
the premises in suit for religious and charitable purposes. 

Eamprotap was then declared entitled to the remaining equal 
half part or share. Commissioners of partition were appointed 
and directions given for accounts and for mutual conveyances on 
the basis of the award to be made* Now from the language of the 



256 


INCOMB I’AX BEPORl'B 


[VOL. V 


decree one would expect to find a het of admitted joint properties 
in the terms of settlement and on the other hand, if no properties 
were admitted to be joint, one would expect in the body of the 
decree directions on the Commissioners to enquire what the joint 
estate consisted of. 

In fact there is no list of joint properties nor any direction 
for such an enquiry. Indeed it is admitted that the consent 
decree did not settle the dispute in so far as the alleged joint 
nature of the properties claimed in the plaint was concerned, and 
we have been told that the present commissioner of partition is 
m fact holding an enquiry of the sort indicated. Unfortnnately 
the Commissioner of Income tax states more than once in his 
Letter of Reference that the consent decree declared the assessee 
and Eamprotap to be owners of the properties in suit in equal 
shares. 

On July 28, 1930 the Official Receiver was appointed Receiver 
of the properties (described in the order as “ the immoveable pro- 
perties belonging to the parties to this suit ”). 

An important order was made by consent on April 2, 1931. 
The Official Receiver was discharged in respect of the properties, 
and the assessee and Ram protap were jointly given liberty to re- 
alize the rents thereof on joint receipt and to meet the necessary 
expenses thereout, and to file rent suits. The documents of title 
were to be kept in the joint custody of the assessee and Ramprocap. 
Ramprotap and the assessee were given liberty to invest the money 
which would come into their hands or divide the same equally. 
There was also liberty to either party to apply for the re-appoint- 
ment of the Official Receiver, who in point of fact was re-appointed 
under an order of the Court dated August 23, 1938. The Com- 
missioner of Income-tax states that the Official Receiver did not 
obtain possession until the latter part of February 1934. 

The Income tax Officer has in these circumstances disregard' 
ed the order of August 1933 and has treated the financial years 
1932-33 and 1933-34 on the basis that the order of April 2, 1931 
was effective throughout. 

No objection has been taken to this way of treating the 
assessment, the assessee’s complaint being that on the basis of the 
1931 order the Department should have applied Sec. 41 of the 
Indian Income-tax Act, 

During the years m question the assessee and Ramprotap in 
exercise of the liberty given them under the order have been col- 
lecting the rents of the properties and dividing them equally. 
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The Income-tax Officer in these circumstances has treated 
the rents collected subject to the statutoiy deduction as the bona 
fide annual Yalue of the properties within the meaning of S. 9 
of the Income-tax Act, and the assessee and Eamprotap as the 
‘^owners” of the properties in equal shares. He has accotdingly 
included half the annual value in the assessable income of the 
assessee under the head “ property the actual amounts being 
lie. 83,920 out of a total income of Es. 48,628 for 1932-33 and 
Rs. 28,177 out of a total income of Es. 54,668 for 1933-34. 

The assessee appealed against the orders of the Income-tax 
Officer made in the two assessments, but the Assistant Commis- 
sioner dismissed the appeals and confirmed the orders of the 
Income-tax Officer, 

The matter was then taken to the Commissioner of Income- 
tax, before whom the assessee formulated certain questions of 
law (see appendices B and B (1) to the Statement of the cases). 

The Commissioner has taken the same view as the Assistant 
Commissioner and the Income-tax Officer, but has referred the 
following question of law to this Court : — 

“ Whether in the circumstances described above the present 
assessee and Eai Bahadur Eamprotap Ghamria were the managers 
of the properties appointed by or under any order of a Court 
within the meaning of Section 41 of the Indian Income-tax Act, 
and whether in the facts and circumstances given above the In- 
come-tax Officer acted illegally in assessing the present assessee 
in respect of his share of the property ? ’’ 

If I understand the assessee aright he maintains first that for 
purposes of assessment he is not the owner of the property with- 
in the meaning of S. 9. 

Alternatively it is said that if the assessee is in any sense the 
owner, he is only so as a member of an “ association of individ- 
uals ” within the meaning of S. 3. 

Next it is argued that whether he is the owner or not the 
provisions of S. 41 apply and are mandatory. In other words, at 
the time that the income was received, it was received by the as- 
sessee and Eamprotap as Managers appointed by or under an 
order of the Court, and half can only be assessed in that capacity. 

It will be noticed that most of these submissions are not 
directly connected with the question formulated by the Income 
Tax Commissioner, but at the same time it is, I think, necessary 
for us to express our views upon them. 
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It may not at first sight be apparent in what respect the as- 
sessee has been prejudiced by the suggested failure of theDepart^ 
ment to apply S. 41, because if the lax bad been deducted while 
the rents were in the hands of the assessee and Earn protap as joint 
managers, although the money available for division would have 
been leas, the dividend presuroably would not be liable for tax. 

The assessee however suggests that, if all or any of the dis- 
puted properties are found not to be joint, he will be called upon 
to refund to Eamprotap what he has drawn in respect of that 
property without any allowance for the income-tax paid. 

I do not think it necessary to speculate as to the position 
which will arise in such a case, for I cannot see that such con- 
siderations can affect the construction of the Section. 

Now with regard to the ownership of the property, the 
position is that the assessee has been assessed in respect of pro- 
perty of which at the time of assessment he alleged he was the 
owner, and of which he still alleges himself the owner, for he does 
not object to the assessment on the ground that he is not the owner. 

He points out however that his title is disputed, and that to 
establish it he has been compelled to institute a suit which may 
terminate in part at any rate in favour of Eamprotap, who until 
the Official Eeceiver was appointed on July 28, 1930, was in pos- 
session of the disputed properties. 

To adopt the language of the assessee’s counsel the law says 
owners shall be taxed, it does not say that claimants shall be 
taxed. 

Now it is clear that before an assessee can be taxed as aa 
** owner under S. 9 it must be decided that he is in fact the 
owner of the property in question, and in my opinion this deci- 
sion rests with the Income-tax Officer, subject to the rights of 
appeal under Secs. 30 and 31. The mere existence of a dispute as 
to title, even where a suit has been filed, cannot of itself hold up 
an assessment otherwise it would be open to an assessee to delay 
assessment indefinitely by arranging for the institution of collu- 
sive proceedings. 

This difficulty is not met by pointing to S. 41, because aa 
often as not in a suit for declaration of title and ejectment no 
Eeceiver is appointed, and the possession of the party remains 
undisturbed. 

It appears therefore that the Income-tax Officer pfimd 
facie the power to decide, that the assessee was the owner of a 
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half share in the properties without waiting for fehe final deter- 
mination of the High Court suit, 

It is hard to see in this case how the decision, if it is to be 
called a decision, of the Income-tax Officer could have been other 
than it was. The assesses has throughout asserted ownership and 
has never appealed against the assessment on the ground that he 
is not the owner. It is true that the Commissioner appears to be 
in error in considering that the assessee’s ownership has been 
declared by the partition decree, but having regard to the asses- 
see’s assertion of ownership and the arrangement embodied in 
the order of April 2, 1931, it is impossible to say that the decision 
of the Income*tax Officer was wrong. 

With regard to the contention that the owners are an asso- 
ciation of individuals within the meaning of S. 3, it is enough to 
say that this point is not raised in the letter of reference. In my 
opinion however, the words ‘‘ other association of individuals 
must be construed according to the ejusdem generis rule with re- 
ference to the word preceding it, and they do not cover 

the members of a formerly undivided Mitakshara family after a 
preliminary decree for partition has been made. The members of 
such a family appear to me to be in the same position as the 
members of a Dayabhaga family, and it has never been suggested 
as far as I know that members of such a family cannot be indivi- 
dually assessed in respect of their shares. 

As regards the provisions of S. 41, the section with which 
this reference is directly concerned, the assessee’s contentions 
are first that the income, profits and gains represented by the an- 
nual value of the immoveable properties have been received by 
him and Eamprotap as “ Managers within the meaning of the 
Section and secondly, that the provisions of the section are 
mandatory, and that where its conditions are fulfilled the Depart- 
ment can only look to the manager, and has no recourse to the 
person upon whose behalf the income, profits and gains are re- 
ceived. On the other hand, the Crown maintains that the section 
cannot apply in the circumstances of this case, and farther sub- 
mits that even if the section is applicable, it merely provides 
machinery for collection, which is available to the Department, 
and which the Department is not compelled to employ. 

For the latter contention the Crown relies on the observa- 
tions of the Madras High Court in the Commissioner of Income 
TaXi Madras v. Saldanha (I.L.E. 66 Mad. 891). There a widow 
was assessed under S. 10 (1) of the Income Tax Act in respect of 
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a business carried on by her and belonging partly to her and 
partly to her children. It was contended that the tax shonld be 
separately assessed on the various owners of the bnsiness and 
levied on the widow as guardian under S. 40. Dealing with 8. 40 
the Gour^t states at page 898 : — 

“Now the argument based on Sec. 40 may first be disposed 
of. Sec. 40 and the following sections have been held to be not 
charging sections but only machinery sections. Sec. 40 provides 
that the trustees or guardians shall be assessed in a like manner 
and to the same extent as the beneficiaries or wards may be as- 
sessed. Apart from the fact that these are not charging sections 
it may also be observed that they are enabling sections, i»e*, the 
Income-tax Officer can take steps to assess the trustees or guar- 
dians as representing their separate beneficiaries or wards as the 
case may be, if he so chooses. But the sections do not compel 
the Grown to resort to them. The question in the case before us 
is not whether the Income-tax Officer can proceed under Sec. 40 
or not but, where he has not chosen to proceed under Sec. 40 but 
proceeded to assess on another basis, Section 40 can be relied 
upon as preventing him from doing so. It is clear that the sec- 
tion cannot be so utilised.” 

The assesses questions the soundness of the observations 
made by the Madras High Court, on the authority of Trustees 
of the Sir Currimbhoy Ebrahim Baronetcy Trust v. The Oommis- 
Stoner of Income-tax^ Bombay (L.E. 61 I, A. 209) where the Judi- 
cial Committee held that in the circumstances of the case the 
interest on securities was “receivable” by the Trustees within 
the meaning of S. 8 and that the property was “owned” by them 
within the meaning of S. 9. 

Neither case appears to me to be a direct authority on the 
question whether the application of the sections (including S. 41) 
grouped under Chapter V of the Act is mandatory or discretionary. 

Even on the assumption that the sections are mandatory 
when the conditions specified in them are fulfilled, the assessee and 
Bamprotap are not in my opinion within the purview of S. 41. 

The order of April 2, 1931, does not specifiically appoint them 
to be Beceivers or Managers, although having regard to the pre- 
vious order and to the duties and powers conferred I should hold 
that they could properly be described as “Managers”. 

But to bring them within S. 41 it is not enough that they 
should be appointed to “Manage” the property, they must manage 
it “on behalf of another”, 
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The assessee maintains that he and Eamprotap are managing 
the property on beliaif of that one of them who will ultimately 
be found, as a result of the suit, to be entitled to the property. 

In niy judgment the Income-tax Officer, having found, as he 
was entitled to do, that the assessee and Eamprotap ara owners 
of the property in equal shares, was at liberty, if not bound, to 
treat them as managing, not on behalf of an unascertained own- 
er, but on behalf of themselves. 

It follows that they have been rightly assessed and taxed 
directly. The answer to the question referred by the Commis- 
sioner will accordingly be that the assessee and Eamprotap were 
not managers of the properties appointed by or under any order 
of a Court within the meaning of S. 41 of the Indian Income Tax 
Act, and that the Income-tax Officer did not act illegally in as- 
sessing the assessee in respect of his share of the property. The 
assessee must pay the coats of the reference. 

The rule stands discharged with costs — 10 gold mohurs. 

Costello, J. — I agree. 


[In the High Court op Bombay.] 

Messrs. EAMKUMAE KEDAENATH 

V. 

THE COMMISSIONEE OF INCOME TAX, BOMBAY. 

Sir William Beaumont, C. J., and Eangnbkar, J. 

12th March, 1936. 

Accounting — Change of Method — Permissibility — Mer- 
cantile System — Unpaid Debts, Whether Assessable as 
Profits or Gains — Eeperenoe — Costs — Deposit op Es. 100 
—Order Directing Assesses To Pay Costs — Proper Form — 
Indian Income Tax Act (XI of 1922), Sec. 13. 

The assessee was a firm which teas acting as selling agents ofi a 
Spinning and Weaving Company and was entitled under the terms 
of the agency agreement to a commission on goods sold on behalf 
of the Company. The system of accounting adopted by the asses 
see was the mercantile system. For the accounting year which end- 
ed Slst December 1988 assessee showed the commission earned down 
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to 80th June 1933, which had been paid io it, hut did not show the 
commission earned from 1st July to Slst Becemher 1933, on the 
ground that the Gompany had got into financial difficulties and 
the assessee feared that this commission may not be paid at alL 
The assest^see contended that it was not hound to include this com* 
mission until it was received by it : Held, upholding the view of 
the income tax authorities, that in view of the system of account* 
ing regularly adopted by the assessee, the assesses was hound to 
include the commission earned from July 1 to December 31, 1938, 
and could rightly be assessed in respect of it. 

Though it is open to an assesses to change the regular basis 
on which he keeps accounts, still if he seeks to do so he must satisfy 
the income tax authorities on proper evidence that he has in fact 
changed the regular basis of accounting. The basis of accounting 
cannot be changed for a particular half-year alone. 

Since the deposit of Bs, 100 paid by an assessee under Sec. 66 
{2) is part of the assessee^s costs of the reference, the proper order 
to make where the assessee is directed to pay costs and there is 
nothing to suggest that the application was improper or frivolous, 
is that the assessee should pay the costs less the Bs, 100, 

Though an unpaid debt is not an income, it may be profits or 
gains if it is treated as profits or gains in the system of account- 
ing adopted by the assessee, 

St, Lucia Usines and Estates Go, v. St. Lucia Golonial 
Treasurer [1924 A. G. distinguislied. 

Case stated under S. 66 (2) of the Indian Income Tax Act 
(XI of 1922) by the Commissioner of Income Tax, Bombay, (Civil 
Reference No. 10 of 1936). 

STATEMENT OF CASE. 

Under S. 66 (2) of the Indian Income Tax Act, XI of 1922, 
(hereinafter referred to as '‘the Act ’0 and at the instance of 
Messrs. Ramakumar Kedarnath of Bombay, (hereinafter referred 
to as “ the assessees ’*), I have the honour to refer for favour of 
your Lordships’ decision the question of law set out in paragraph 
6 below which has arisen out of the income-tax assessment of the 
assessees for the financial year 1934-35 (ended Slst March 1935). 

2. Facts of the case. — By an agreement dated tha I3th 
January 1930 between the assessees and the Morarji Goculdas 
Spinning and Weaving Co. Ltd., the former were appointed the 
selling agents of the latter company for a period of one year cer- 
tain. This agreement was subsequently extended and it was in 
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operation during the accounting period now in question. Under 
paragraph 8 of this deed, the assessees were entitled to a commis- 
sion of 2 per cent, on fancy dyed and bleached goods and 1 per 
cent, on grey goods sold through them. By clause 11 the com- 
mission was made payable every six months when the^ accounts 
of the Company were made up and duly audited. A copy of the 
said agreement is annexed hereto and is marked Ex. A. The 
assessees had also been working as selling agents for the same 
Company prior to this agreement. 

3. For the purposes of their income-tax assessment for the 
financial year ended 31st March 1937, the assessees were called 
upon by the Income Tax Officer C-I Ward Bombay, to furnish 
their return of income for the ** previous year ” as defined in 
Section 2 (11) of the Act, viz., for the calendar year ended 31st 
December 1933. The assessees sent in their return on 18th July 
1934 declaring therein an income of Es. 33,550 supported by a 
statement prepared by their accountants from the Profit and Loss 
Account in their account books. The statement above referred to 
included receipts from commission for the six months ended June 
1933 only. The practice of the assessees in the past being to 
declare commission accrued due up to 31st December, the Income- 
Tax Officer called upon them to explain the omission in respect of 
the commission for the six months ended Slst December 1933. 
The accountants who represented the assessees were unable to 
give any satisfactory explanation and the Income Tax Officer 
therefore added the figure of Es. 38,966 to the income declared 
by the assessee as representing commission accrued due for the 
above period. A copy of his Assessment Order dated 23rd 
November, 1934, is annexed hereto and marked Ex. B. Against 
this assessment there was an appeal to the Assistant Commis- 
sioner and the grounds of the appeal were that as the Mills from 
which the said income of Es. 38,966 accrued bad closed down in 
1933 owing to financial difficulties the payment of the commis- 
sion for the half year ended 31st December, 1933, was a matter 
of grave doubt and as such it was not accounted for as usual in 
the books for the calendar year ended 31st D^ecember, 1933. It 
was further contended that inasmuch as the sales on which 
commission was receivable were recoided by the mills, what had 
actually accrued was not known at the date of the accounting 
period. A copy of the petition of appeal is annexed heretc 
marked Ex. G. The Assistant Commissioner by his order dated 
4th March 1935 (copy annexed hereto marked Ex. D,) confirmee 
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the assessment levied by the Income Tax Officer. In his order, 
the Assistant Commissioner has found as a fact that the allega- 
tion that what had accrued was not known at the date of the 
accounting period was untrue. He further held as a fact that 
the asse^ee’s accounts had been maintained from year to year 
on the mercantile system, commission being entered on the dates 
on which it accrued irrespective of the date of payment. The 
mills started working again in 1934 and the above commission 
was in fact duly paid to the assessees in 1934. 

4. Being dissatisfied with the above decision, the assessees 
have asked me to refer the case to yonr Lordships under S. 66 (2) 
of the Act. Accordingly, I submit this statement of the case. 

6. Question for the decision of the Honourable High Court. 
The following question of law arises in the case : “ Whether in 
view of the piovisions of S. 13 of the Indian Income Tax Act, 
the Income Tax Officer has correctly included, in the computa- 
tion of income for the calendar year ended 31st December 1933, 
the sum of Es. 38,965 on account of commission for the six 
months ended Slsfc December 1933 

6. Opinion of the Commissioner, — As Section 66 (2) of the 
Act requires me to give my opinion while submitting the state- 
ment of the case, I beg to add that Section 13 (1) of the Act makes 
it incumbent on the Income Tax Officer to compute income, profits 
and gams for the purposes of Sections 10, 11 and 12 of the Act 
“ in accordance with the method of accounting regularly employ- 
ed by the assessees.” This is the case of income liable under the 
head “ Business ” to which S. 10 applies. Hence the Income Tax 
Officer was bound to compute the income m accordance with the 
method of accounting regularly employed by the assessee. That 
method was the mercantile method of accountancy under which 
income is accounted for as it accrues and the assessees should have, 
in accordance with their previous practice included the income 
from commission which accrued for the six months ended 31st 
December 1933. The Income Tax Officer was thus quite correct 
in taking into account this income which accrued during the 

previous year of the assessees for the purposes of this assess- 
mem, ®u., the calendar year, 1933. I would therefore answer 
the question m the affirmative. 

7. A copy of your Lordships’ decision may kindly be certified 
to me for further action as required by Section 66 (5) of the Act.” 

The Advocate\Qeneral with the Government Solicitor for the 

Comraissioner, 
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Sir J« B. Kanga with Messrs. Motichand and Devidasiox the 
Assessee. 

JUDGMENT. 

Beaumont, C» J. : — This is a reference made by the Commis- 
sioner of Income Tax under S. 66 (2) of the Indian Insome Tax 
Act, XI of 1922, and the question he raises is : — Whether in 
view of the provisions of S. 13 of the Indian Income Tax Act, the 
Income Tax Officer has correctly included, in the computation of 
income for the calendar year ended 31st December, 1933, the sum 
of Bs. 38,965 on account of commission for the six months ended 
31st December 1933 ” 

The assessee was a firm, which was acting as selling agents 
for a company known asMorarji Goeuldas Spinning and Weaving 
Co. Ltd. under an agreement dated the 13th of January 1930, 
which IS Ex. A. Under that agreement the firm got commission 
on goods which it sold on behalf of the company, and also on 
goods which the company sold directly to up-country dealers. The 
system of accounting adopted by the firm was the method which 
is known as the mercantile method, that is to say, it accounted on 
the basis of commission earned, and not on the basis of commis- 
sion actually paid. That system prevailed down to the accounting 
period ended the 31st December, 1932. For the accounting per- 
iod ended 31st December 1933, which is the accounting period in 
question in this case, the asseesee showed the commission earned 
down to the 30th of June 1933, that commission having been paid 
during the accounting period but showed no commission earned 
for the half year ended 31st of December 1933, because the Com- 
pany had got into financial difficulties, and the assessee thought it 
very possible that the commission would not in fact be received. 
Subsequently the company was reinstated and the commission 
earned was in fact paid after the 31st December 1933. The 
Commissioner says that having regard to Section 13 of the Income 
Tax Act which directs that income, profits and gams shall 
be computed for the purpose of, among other sections, S. 10, 
which is the section dealing with business, in accordance 
with the method of accounting regularly employed by the 
assessee was bound to include the income from commission 
earned during the half year ended 31st December, 1933. 
The assessee, on the other hand says that he was not bound 
to include that commission in the accounting year because 
he had not received it, although he admits that he was bound to 
include it m the year in which he did receive it. 
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The assessee relies on a decision of the Privy Council in the 
case of St* Lucid Usines and Estates Co* v. St* Lucia Colonial 
Treasurer (1924 A.O. 508). That case establishes that money 
earned, which constitutes a debt, is not income, and that a debt 
accrued is not income accrued, but there is nothing m the case 
to show that the Income Tax Ordinance, which fell to be 
construed by the Board, contained the words “ income, profits 
and gains.’’ At any rate, the only word with which the Privy 
Council were concerned in that case was the word income. They 
were dealing with an assessee who had not got a business but 
was entitled to interest on a single sum ; so that the only ques- 
tion was whether interest which had been earned but was not 
paid amounted to income, and the Privy Council held that it did 
not. Although an unpaid debt is not an income, it may be — as 
it seems to me — profits or gains, if it is treated as profits or gains 
in the system of accounting adopted by the assessee. 

On the whole, I think the contention of the Income Tax Com- 
missioner is right. The assessee had undoubtedly kept his ac- 
counts regularly on the mercantile basis. He could consistently 
with that basis have shown the commission earned for the half 
year ended the 31st of December 1933, and as against that shown 
as a debit item, the same amount as a bad debt, and if the Com- 
missioner had been satisfied that in fact the debt was bad, he 
would have allowed the debt ; if he had not been satisfied and 
had charged income tax on the debt, and such debt was ultimately 
never received, I think the assessee would have been entitled to 
claim a refund under S. 48 A. Here undoubtedly the assessee 
was trying to alter the basis of accounting from the mercantile 
basis to a cash basis for this particular half year, and in my view 
no case is established which justified him in doing that. Although 
I think it is open to an assessee to change the regular basis on 
which he keeps accounts, still if he seeks to do that he must 
satisfy the Commissioner on proper evidence that he has in fact 
changed the regular basis of accounting, I do not think here he 
did in fact change the regular basis of accounting except for this 
particular half year; and if the company had been reinstated 
again and had continued the agency agreement as before, there 
is nothing to show that the basis on which the accounts had been 
kept in the past would not have been continued in future. 

In my view, therefore, we ought to answer the question in 
the affirmative. Costs to be paid by the assessee on the Original 
Side scale. 
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With regard to the costs, we held yesterday (judgment 
reported as Gopal Vajinath Manoharv. Commissioner of Income- 
Tax, Bomlay, 4 I.T.E. 417) that the deposit paid under S. 66 (2) 
is part of the assessee’s costs of the reference. In the present 
case the assessee is ordered to pay the costs on the Original Side 
scale, in accordance with the ordinary practice. But now that 
the position of the deposit of Es. 100 has been brought to our 
attention, I think the proper order to make, where the assessee is 
directed to pay costs and there is nothing to suggest that the 
application was improper or frivolous, is that the assessee should 
pay the costs on the Original Side scale, less Es. 100. 

Eangnbkab, J. — I agree. 


[In The Nagpue High Codbt.] 

CENTEAL INDIA SPINNING. WEAVING AND 
MANUEACTUEING CO., LTD. (BMPEBSS MILLS) 

V. 

COMMISSIONEE OE INCOME-TAX, U. P. and 0. P. 

Stone, C. J., and Nivogi, J. 

November 30, 1947. 

Ebperbnce — Application to Eeqdiee Commissioner to 
State Case— Notice to Show Cause, Necessity op — Obdbe 
Rejecting Application foe Revision— Eefeebnoe to High 
Codet, Whether Competent — Indian Income Tax Act (XI op 
1922), Sec. 66 (2). 

It is the practice of the Nagpur High Court, when ex parte 
applications are made to the High Court ashing the Court to call 
upon the Commissioner of Income Tax to show cause why a case 
should not be stated, either to dismiss the application or, if it is 
entertained, to give notice to the other side to show cause. 

Where the Commissioner of Income Tax, acting under Section 
8S refuses to review the order of an Assistant Commissioner, the 
position of the assessee not being altered as a consequence, the 
assessee is not prejudiced within the meaning of See. 66 (5) and 
an application for reference is incompetent. 
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The true intent of the frsi proviso to Sec. 66 {2) is that a 
question of law that is common to both the Assistant Commissioner's 
order and the Commissioner^ order is not a proper subject matter 
of reference unless that question of lata is raised on a reference 
from the decision of the Assistant Commissioner » 

N. A. S. Venkatachalam Chettiar v. Commissioner of Income^ 
Tax, Madras [1986] (1986 I.T.E. 55; 58 Mad, 368 ; 156 LG, 64; 
A.LB, 1985 Mad. 887) followed. 

Misc. J. G, No. 89 of 1935, decided on 30fch November 1936. 
A. F. Ehare, for Applicant, 

D, N, Chaudhary, for Commissioner. 

Obder. 

Stone, 0. J. — This matter comes before us in a somewhat 
irregular way owing, it would seem, to a clerical slip on the part 
of a Beader in the conclusion of the ex parte application which 
was moved on Ist February 1935, the order upon which was 
noted in the following words : Notice to Commissioner of Income 
tax to state the case,” It is the practice of this High Court, and 
was the practice of the Judicial Commissioner’s Court, when ex 
parte applications were made to the Court asking the Court to call 
upon the Commissioner of Income tax to show cause why a case 
should not be stated^ for^he Court either to dismiss the applica- 
tion, or if it entertained it, to give notice to the other side to 
show cause and it must) be that the learned Judicial Commissioner 
who passed the order in question intended that the Commissioner 
was given notice to show cause. Otherwise the use of the word 
‘ notice ’ is meaningless. We have accordingly treated this matter 
as one arising on such notice being given, and have consequently 
considered whether this is a case in which the Commissioner 
should be ordered to state a case on a particular point of lew 
which, had we decided that the Commissioner should be called 
upon to state a case, would then have been argued before us. 

The question is covered by the decision of a Bench of the 
Madras High Court in Venkata chalam Chettiar v. Commissioner 
oj Income-tax, Madras. It can be stated as follows : The scheme 
of Ss. 30, 31, 32; 33 and 66, Income-tax Act, appears to be as 
follows : An assessment having been made under S. 30 an 
appeal lies at the instance of the assesses to the Assistant Commis- 
sioner, The Assistant Commissioner having heard the appeal 
according to the provisions of S- 31 gave his order as provided by 
that section, and from that order, or from an order passed under 
&. 28, an appeal lies in certain cases, and in certain cases only, 
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under the provisions of S. 32. It is common ground that the 
present is not such a case so that the matter here in dispute was 
finally decided by the Assistant Commissioner subject to two rights 
possessed by the assessee : the one is under S. 33, the other is 
under S. 66. 

Section 33 which in terms is a section empowering the 
Commissioner to act &uo motu is in practice a section used by 
assessees as the foundation for application to be made to the 
Commissioner to review orders passed by an Assistant Commis- 
sioner. That practice was pursued here. The same arguments 
were advanced by the assessee before the Assistant Commissioner 
and the Commissioner; different reasons were given by those 
two officers for the same conclusion. The result therefore was 
that the review was refused. The result of that was that the 
assessee was left in the same position as he was after the Assis* 
tant Commissioner’s order had been passed save that he had no 
further right to go in review to any other authority unless he 
retains the right to refer to the High Court under S. 66. S. 66 
gives him a right to have the matter referred to the High Court 
within a given time, where the order that he is complaining of is 
an order of a particular kind made under S. 33. The words of 
the Section [S. 66 (2)] are: “ an order under S. 33 enhancing an 
assessment or otherwise prejudicial to him.” 

In such a case there is a power to require a point of law to 
be referred, subject to certain provisions of which the material 
one here is as follows : 

“ Provided that a reference shall lie from an order under 
S. 33 only on a question of law arising out of that order itself, 
and not on a question of law arising out of a previous order 
under S. 31 or S. 32, revised by the order under S. 33.” 

Venhataohalam Chettiar v. Commissioner of Income tax^ 
Madras, decided that where the Commissioner operating under 
S. 33 refuses to review the order of the Assistant Commissioner 
the position of the assessee not being altered as a consequence, 
the assessee is not prejudiced. Bearing in mind the fact that the 
Assistant Commissioner is the final Court of appeal in cases such 
as the present we respectfully agree with that conclusion. Fur- 
ther in this case, in our opinion, there is another difficulty in the 
assessee’s way, because although the Commissioner decided more 
points of law than the Assistant Commissioner decided, both de- 
cided a coincident point of law, and it is common ground that the 
point being decided as it was, it concludes the matter against the 
I-~35 
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assessee and the other points do not arise. Thus, one has here a 
decision on a question of law that did not merely arise out of the 
order itself but also arose out of the previous order. It is true 
that in this case the previous order was not revised by the order 
under S. ^33; but our present impression is that the true intent 
of the first proviso to the second sub-Section of S. 66 is that a 
question of law that is common to both Assistant Commissioner’s 
and the Commissioner’s order is not a proper subject-matter of a 
reference unless the question of law is raised on a reference from 
the decision of the Assistant Commissioner which is not the case 
here. However, our attention has been drawn to a letter which 
the assessees received from the income tax authorities which, in 
our opinion, invited some sort of a reference to that made in this 
matter. 


The application is accordingly dismissed but we fix the costs 
at Es. 50 only. 


Application dismissed. 


[In The Privy Council.] 

Appeal from the Bombay High Court. 

THE INDIAN EADIO AND CABLE COMMUNICATIONS 
COMPANY, LTD. v. THE COMMISSIONEB OF INCOME 
TAX, BOMBAY PEESIDBNCY & ADEN. 

Lord Maugham, Sib Shadilal and Sir George Eankin. 

April 8, 1937. 

Business Expenditure — Payment Out op Profits — Amal- 
gamation OP Business op Two Companies — Share op Profits 
Paid by one Company to the Other, Whether Allowable as 
Business Expenditure — Lease and Joint Adventure Distin- 
guished— Indian Income Tax Act (XI of 1922), Sec. 10 
(2) (ix). 

The appellant company carried on in India the business of 
communication by wireless, whilst another company {the Communi- 
cations Company) controlled two companies which carried on in 
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India the business of communication hy cable. The two businesses 
being to a certain extent competitive, the appellant company and 
the Communications Company entered into an agreement to the 
effect that their businesses in India should be combined and con^ 
ducted by the appellant company fora certain number^ of years^ 
The Communications Company agreed to deliver all the plant, 
machinery, fittings etc. of their business in India to the appellant 
company to be used by the latter during the period of the agree- 
ment and the latter agreed to pay one-half of its net profits for 
each of its financial years to the Commumcations Company : 
Held, affirming the judgment of the Bombay High Court, that the 
half share of the net profits payable by the appellant company to 
the Communications Company under this agreement was not of the 
nature of rent, but was in truth payable as part of the considera- 
tion in respect of a number of different advantages which the 
appellants derived from the agreement ; the agreement was more 
like one of a joint adventure for a term of years than a lease and 
the share of the profits thus paid by the appellant company was 
therefore not allowable as expenditure incurred solely for earning 
profits, in assessing the income of the appellant company for 
purposes of income-tax. 

Dictum : It is not universally true to say that a payment the 
making of which is conditional on profits being earned cannot 
properly be described as an expenditure incurred for the purpose 
of earning such prof its. The typical exception is that of a pay- 
ment to a director or manager of a commission on the prof its of a 
company. 

Difficulty may often exist in deciding whether expenditure 
not in the nature of capital expenditure has been incurred solely 
for the purpose of making or earning income, profits or gains and 
it may he impossible to formulate a test which may always suffice 
to discriminate between the expenditure which is and which is not 
allowable for the purpose of income-tax. 

Judmeni of the Bombay High Court in Indian Badio d Cable 
Communications Ltd. v. Commissioner of Income Tax, Bombay 
(1936) (1936 LT,E. 90; 8 LT.C. 233) affirmed. 

PONDICHBEBY EaILWAT Co. V. COMMISSIONBE OF INCOME TaX, 

Madbas (1931) 68 I.A. 239 ; 64 Mad. 691 ; 132 I. 0. 619 ; AXE. 
1931 P. C. 166 ; 35 C.W.N. 896) explained. 

Adamson v. Union Cold Stobage Company (1931) (16 Tax 
Gas. 293 ; 146 L.T. 172) referred to. 
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A. M. Latter, K. C., and J, S. Scrimgeour, for the Appellants. 

A. M. Dunne, K. C., and H. Hill, for the respondent. 

JUDGMENT. 

! 

Lobd Maugham- — This is an appeal from a judgment and 
order of the High Court of Judicature at Bombay, dated March 
28, 1936, whereby the High Court, upon the hearing of a case re- 
ferred to it by the respondent under the provisions of S. 66 (2) 
of the Indian Income Tax Act, 1922 (XI of 1922) (referred to be- 
low as ** the Act answered the question of law raised thereby 
adversely to the contention of the appellant company- 

The question of law referred to the High Court arose in the 
course of the assessment of the income of the appellant company 
chargeable with income tax and super tax for the year of assess- 
ment ending on March 31, 1934, and was as follows : 

** Whether the half share of the net profits, payable by the 
assessee company (meaning the appellant company) ** under 
Cl. 5 of the Agreement, dated the 19tb day of February 1932, 
w., Es. 3,36,861, is a proper deduction to be allowed for the 
purposes of arriving at the amount on which this company should 
be assessed for the purposes of income-tax and super-tax, within 
the meaning of S. 10 (2) 

It should be added that the material sub-section of the 
Indian Income Tax Act, 1922, is S. 12 (2), which, after providing 
that the tax shall be payable under the head “ other sources ” in 
respect of income, profits and gains of every kind, enacts as 
follows : 

“ Such income, profits and gains shall be computed after 
making allowance for any expenditure (not being in the nature of 
capital expenditure) incurred solely for the purpose of making or 
earning such income, profits or gains, provided that no allowance 
shall be made on account of any personal expenses of the assessee.** 

The appellant company is incorporated and registered in 
Bombay under the Indian Companies Act, 1913- Prior to the date 
of the agreement of 1932, out of which the present problem 
arises, the appellant company carried on in India the business of 
communication by wireless, whilst a company known as the 
Imperial and International Communications Ltd. (whom it will 
be convenient to call the Communications Company), owned or 
controlled two companies called the Eastern Telegraph Company 
Ltd., and the Eastern Extension Australasia and China Telegraph 
Company Ltd-, which carried on the business and undertaking 
in India of communication by cable. The radio business of the 
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appellant company and the cable business m India of the under- 
taking of the two companies controlled by the Communications 
Company (called below the combined undertaking) were to a 
certain extent, competitive, a circumstance which led to the agree- 
ment next to be stated. The Communications Gompaixy held not 
less than half the issued share capital of the appellant company, 
which no doubt facilitated the negotiation of the terms. 

By the agreement which was dated February 19, 1932, and 
made between the Communications Company and the appellants^ 
it was recited that the parties had agreed that the future operation 
and control of the business in India of the combined undectaking 
could be conducted more conveniently and to their mutual 
advantage if possession of the combined undertaking was given 
to the appellants and the business was conducted by the appellants 
in connection with their wireless undertaking. 

By Cl. 3 it was provided that (subject to certain conditions 
precedent which were satisfied) the Communications Company 
should, on the date to be appointed, deliver to or otherwise place 
the appellants in possession for the purposes of the agreement of 
all plant, machinery, instruments and apparatus, fittings, furniture, 
stationery and stores (hereinafter referred to as the plant ’*) at 
Bombay and Madras owned or held by the Communications Com- 
pany in connection with the business in India of the combined 
undertaking, and from the appointed date the appellants were 
authorised to use the plant for the purpose of carrying on and 
conducting for the period of the agreement the business in India 
of the combined undertaking (exclusive of the Karachi business 
as defined in the agreement) in conjunction with the wirelesg 
undertaking of the appellants. 

Clause 4 provided that the agreement should determine on 
December 31, 1944, or earlier on notice given by either party that 
they were ceasing to carry on business. 

The consideration to be paid by the appellants under the 
agreement was set out in Cl* 5 in the following terms: — 

“ The Radio Company shall as and from the appointed date 
pay to the Communications Company : — 

{a) The sum of Pounds ninety thousand sterling which 
represents an assessment of the expenses proportionate to the 
traffic of the combined undertaking emanating in India exclusive 
of the Karachi business, of the maintenance by the Communica- 
tions Company of its communications system throughout the 
world exclusive of India. The said sum shall fee payable by four 
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equal quarterly iusfcalments on the thirfcy-firsfc March, the thirtieth 
June, the thirtieth September, and the thirty-first December m 
each year and each instalment shall be remitted to London by 
and at the expense of the Eadio Company within six weeks after 
the date gn which the same shall become payable. 

(b) One-half of the net profits of the Radio Company for 
each of its financial years which shall be payable to or at the 
direction of the Communications Company and paid in Rupees in 
Bombay as follows ; — 

(1) As to eighty per cent, thereof by such payments on 
account from time to time as the Board of Directors of the Radio 
Company shall consider that finances of the Radio Company 
justify. 

(2) As to the balance thereof within fourteen days after 
the date on which the Balance Sheet and Profit and Loss Account 
of the Radio Company for such financial year shall have been 
passed and adopted by the shareholders of the Eadio Company at 
their Annual General Meeting. Provided that if the aggregate 
of such payments on account shall exceed the actual amount of 
the half share in the net profits of the Radio Company as finally 
ascertained for such financial year the excess paid shall be 
refunded by the Communications Company to the Radio Company 
on demand. 


^ For toe purpose of sub-Gl. (6) of this clause the expression 
net profits means the profits for each year remaining after 
deducting from the gross revenue of the Radio Company from all 
sources (except as hereinafter mentioned) the aggregate amount 
of all terminal and transit charges payable to Government and 
other administrations and Telegraph Companies, Royalty payable 
to the Government of India, and all ordinary expenses in connee- 
tion with the entire undertaking properly chargeable to revenue 
and depreciation at the usual rates hitherto adopted by the Eadio 
Company but before making any allowance for income tax and 
befot© placing any sum to Ressrv©. 

ProvideiJ^ — 


(1) That the sum of pounds ninety thousand sterling payable 
un er sub-Cl. {«) of this danse shall be treated for the purpose 
o this clause as an ordinary expense in connection with the 
undertaking properly chargeable to Revenue. 

(2) That if Government shall levy from the Radio Company 
income tax on the half share of the net profits payable to the 
Communications Company under snb-Cl. (6) of this clause the 
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Radio Company shall be entitled to deduct the amount of the tax 
so levied and paid from the share of the Communications Company 
in the net profits of the Radio Company before payment of that 
share to the Communications Company. 

(3) That in ascertaining the annual gross revenue of the 
Radio Company from all sources income derived from invest- 
ments made by the Radio Company by way of Reserve Fund or 
any other fund established out of profits shall be excluded from 
such Revenue. 

(4) That all accounts shall be kept and payments made in 
Rupees except the said sum of Pounds ninety thousand which 
shall be payable and paid in sterling.” 

There were a number of other provisions of which the 
following are the most important for the present purpose. 

By Cl. 6 the Communications Company guaranteed that the 
plant referred to in Cl. 3 thereof should be handed over in good 
working order to the satisfaction of the chief engineer of the 
appellant company. 

By 01. 7 (a) the Communications Company undertook : 
so to uphold and maintain the Communications including 
cables, land lines and radio services from time to time belonging 
to it outside India and shore ends and cable-connections there- 
from to the cable offices in Bombay and Madras as to keep its 
system in good working order and up to the standard of efficiency 
required for fast communications, act of God, Governments and 
peoples, civil commotions, strikes and lockouts alone excepted.” 
(b) The Communications Company were : 

** to permit the appellant Company to receive and retain the 
total receipts derived from the cable and wireless traffic emanat- 
ing in India, less rebates and outpayments to other administra- 
tions and companies, save and except receipts derived from cable 
traffic for the Persian Gulf and Iraq only entrusted to the Com- 
munications Company by the Indian Government Telegraph 
Department at Karachi.” 

By (d) the parties agreed that during the period of the agree- 
ment there should be the closest co-operation between them in 
the conduct of the business of their respective undertakings in so 
far as they related to communication with and through India and 
so also that the control of the said business of wireless in India 
and of the combined undertaking in India (exclusive as aforesaid) 
should he conducted by the appellant company free from interfer- 
ence by the Communications Company. 
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By (e) if during the period of this agreement the appellant 
company should duly perform and observe the stipulations on its 
part herein contained, the Communications Company would allow 
the appellant Company for the purposes of the agreement to use, 
hold and fujoy the plant and other premises delivered and trans- 
ferred to it by the Communications Company free from any 
interference or disturbance by or on behalf of the Communica- 
tions Company : provided, however, that if any of the said plant 
or premises should become unnecessary for the purpose of the 
cable business to be carried on by the appellant company, that 
company would hold and dispose of the same under the directions 
and on behalf of the Communications Company. 

There followed provisions imposing on the appellant company 
obligations to carry on the business in India of the combined un- 
dertaking to the best possible advantage, to maintain the plant 
transferred to it in satisfactory condition and repair, to renew 
the plant when necessary, to insure, and to hand over the same 
and any renewals to the Communications Company in satisfactory 
condition and repair at the determination of the agreement. The 
appellant company was to permit the Communications Company 
to receive and retain the total receipts derived from the cable and 
wireless traffic of the Communications Company and its subsidia- 
ries, including the combined undertaking emanating at any place 
outside of India and also the receipts derived from cable and 
wireless traffic for the Persian Gulf and Iraq entrusted to the 
Communications Company by the Indian Government Telegraph 
Department at Karachi, less refunds, rebates to Governments 
and outpayments to other administrations and companies. 

Clause 11 provided that the Communications Company should 
forthwith after the appointed date execute in favour of the appel- 
lant company (a) an underlease of certain premises whereof the 
Communications Company were the lessees, for a term expiring 
on December 31, 1934, and at a rent equal to that payable under 
the lease held by the Communications Company, and (b) a lease 
of certain premises at Madras whereof the Communications Com- 
pany were the owners for a term expiring on the said December 
31, 1944, at a nominal rent, the said underlease and lease to con- 
tain clauses enabling the Communications Company to re-enter 
upon the premises the subject thereof upon the termination of 
the said agreement. 

In pursuance of the agreement possession of the plant and 
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premises of the combined undertaking was given to the appel- 
lants. 

For the year 1933-34 ended March 31, 1934, the appellants 
were assessed by the Income«tax Officer of the Companies Circle, 
Bombay, to income tax on a total income of Es. 18,86,366 deriv- 
ed from business and securities. The only question noV in dis- 
pute with regard to the assessment is whether in computing the 
profits of the appellants’ business the appellants were entitled to 
deduct the sum payable to the Communications Company under 
oi. 5 (b) of the agreement, namely, one half of the net profits of 
the appellants for the financial year in question, which was stated 
to amount to Es. 3,35,861. (The deduction of the £90,000 pay- 
able under cl. 5 (a) was allowed). 

The Income tax Officer having refused to allow the said pay- 
ment as a deduction, the appellants appealed to the Assistant 
Commissioner of Income tax, who by his order dated February 
22, 1934, held that the said deduction had been correctly dis- 
allowed. 

The appellants thereupon required the Commissioner of In- 
come tax to draw up a statement of the case and refer it with his 
opinion thereon to the High Court of Judicature at Bombay. 
The question above set out was accordingly referred to the High 
Court. The learned Judges held that the question so referred 
must be answered in the negative. In that Court as before their 
Lordships, the contention was that the one-half of the net profits 
of the appellants for the year in question was in the nature of 
rent payable under the agreement for the right to use the plant 
of the Communications Company m connection with the cable 
business in India of the combined undertaking. The Chief 
Justice and Eangwbkab, J., declined to accept that contention. 

Their Lordships have had the advantage of a learned argu- 
ment on behalf of the appellants; but they have found themselves 
unable to come to a conclusion different from that of the High 
Court. It may be admitted that, as Mr. Latter contended, it is 
not universally true to say that a payment the making of which is 
conditional on profits being earned cannot properly be described 
as an expenditure incurred for the purpose of earning such profits. 
The typical exception is that of a payment to a director or a 
manager of a commission on the profits of a company. It may, 
however, be worth pointing out that an apparent difficulty here is 
realty caused by using the word “profits’’ in more than one 
sense. If a company having made an apparent net profit of 
1—36 
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£10,000 has then to pay £1,000 to Oirectore or managers as the 
contractual recompense for their service during the year, it is 
plain that the real net profit is only £9,000. A contract to pay a 
commission at 10 per cent, on the net profits of the year must 
necessarily be held to mean on the net profits before, the deduction 
of the commission, that is, in the case supposed, a commission on 
the £10,000. 

Their Lordships do not think that there is in the present, 
case any sufficient ground for holding tlmt the sum in question is 
of the nature of a rent. It is neither described as a rent, nor 
does the agreement contain several of the clauses which a lease of 
plant of such a oharactenawould naturally contain. Circumstances 
of greater importance are that the sum payable may be small or 
great or nothing — a most unusual feature .in the case of rent — 
and that it is impossible to presume or infer that tho half share 
of profits is being paid only as rent, or as a similar payment, in 
consideration merely of the use of the plant the subject of the 
license in Cl. 3 of the agreement. The sum is in truth made 
payable as part of the consideration in respect of a number of 
different advantages which the appellants derive from the agree- 
ment and not all of them can be shown to be of a purely tem- 
porary character. The agreement as a whole is much more like 
one for a joint adventure for a term of years between the appel- 
lant company and the Communications Company than one for a 
lease for that period. Speaking generally, receipts in respect of 
business emanating from abroad are to be retained by the 
Communications Company while receipts arising in India 
are to be retained by the appellants and that irrespective of 
whether the messages are sent by cable or by wireless; and the 
net profits of the appellant company are to be divided. Nor is it 
wholly immaterial to note that at the date of the agreement the 
appellant company was, and that it apparently still is, in some 
measure controlled by the Comrminioations Company. 

Their Lordships recognise the difficulty which may often 
exist in deciding whether expenditure not in the nature of 
capital expenditure has been incurred solely for the purpose of 
making or earning “income, profits or gains” and they agree that 
it may be impossible to formulate a test which will always suffice 
to discriminate between the expenditure which is and which is 
not allowable for the purpose of income tax ; but in the present 
case they have little hesitation in coming to the conclusion that 
the proposed deduction is not allowable. To avoid misconception 
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is is proper to say that in coming to this conclusion they have not 
taken the view that the case is governed by the decision in Pondi- 
cherry Bailway Go., Ltd. v. Commissioner oj Income Tax, Madras, 
though that case no doubt throws light on the nature of the 
problem which has to be solved in the present case. , It should 
perhaps be added that a sentence in the judgment in that case, 
has been explained, if explanation was necessary, by Loed 
Macmillan in the subsequent case of W. H. E. Adamson v. Union 
Cold Storage Company. 

For the reasons above stated their Lordships will humbly 
advise His Majesty that the appeal should be dismissed with costs. 

Appeal dismissed. 


[In the Lahobe High Coust.] 

THE B. C. G. A. (PUNJAB), LTD. 

V. 

THE COMMISSIONBE OF INCOME TAX, PUNJAB. 

Monboe, Bhide and Din Mohammad, JJ. 

February, 26, 1937. 

Intbbbst — Mbbcantilb System — Assessment op Unbbalis- 
ED Intbbbsi — Entby op Intbbbst in Suspense Aooouht — E p- 
PBOT — Fibm — Shaeing in Peopits But Not Loss, Whbthbe 
Constitutes Pabtnebship — Sevbeal Businesses — Loss in Dis- 
continued Business cannot be set opp Against Profits op Bun- 
HiNQ Business — Bad Debt — Tests — Limitation Test, Value 
OP — Debt in Pboobss op Being Ebalisbd, Whbthbe can be 
Treated as Bad — Finding as to Bad Debt — Intbbpbebnob — 
Pbinciplbs — Indian Income Tax Act (XI op 1922), Secs. 10, 24, 
66 (2) — Indian Partnership Act (1932), Sec. 4. 

The mortgagee of a factory who had agreed to appropriate 
the profits of the factory towards the mortgage loan made a pro- 
fit of Bs. 90,000. He appropriated this sum towards the total 
mortgage amount and debited the mortgagors with the balance 
of the mortgage amount, viz., Bs. 68,865. This balance included 
Bs. 12, M7 on account of interest, which, after being entered in the 
mortgagor's account, was taken to suspense account and thus 
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excluded from the profits^ The mortgagee kept his acGount in the 
mereantile system and had only on one previous occasion transfer- 
red a similar item to the suspense account. Held, that the only 
question for judicial determination on these facts was whether there 
was any evidence before the income tax authorities upon which they 
might find that the appellants system of accounting required the 
mclusion in his accounts of this item of Bs. 13,447 : that the 
solitary previous instance was not enough to establish that the ex- 
clusion of this item was based on any system adopted by the assessee 
or that that system was regular; and that upon the assessee' s own 
admission that the crediting to the suspense account was not based 
on any regular system, the assessee was hound to include this sum in 
the computation of his profits ; 'Keldi, further, that as the assessee 
had adopted the mercantile system and this amount of interest 
was entered in the accounts as money received like other interest 
entries, it was liable to be assessed to income tax even though it was 
not under his control in such a way as to be convertible to cash at 
any time. 

The mere circumstance that a person is to share profits only 
and not losses does not by itself militate against the existence of 
partnership. 

An assessee cannot set off the losses of a business which had 
been discontinued before the year of account against the profits and 
gains of a current business. It is a condition precedent to the right 
of set-off that both businesses should he alive during the current 
year. South Indian Industrials v. CommisBioner of Income Tax, 
Madras (1935 I.T.E. 11) followed. 

When the income tax authorities find that a debt had become 
bad in a particular year the only thing open to the High Court is to 
determine whether the finding arrived at by them is vitiated on any 
ground, or in other words, is perverse or unwarranted by the 
material on the record. If it is found that the finding is based 
or relevant and admissible evidence interference is barred. IWhere 
certain debts were shown under the head ‘ bad and doubtful debts' 
in 1983 and the assessee claimed them as bad debts in the year 
1986-36 on the ground that the debts became time barred in this 
year but the Income tax authorities held that the debts had be- 
come bad in 1988 ; Held that the High Court had no power to 
interfere with the finding. 

So long as there is any ray of hope left to recover a debt, how- 
ever dim it may be, and so long as a debt is in the process of realis- 
ation it cannot he said that it has become irrecoverable. 
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PiTTAPUR V. SeORBTABY OF STATE [1929] (66 LA, 223 ; 

LL,E. 62 Mad. 638 ; il7 I.C. 481 : A.LB. 1929 P.C. 152), 

Seobetaby to the Board of Eevehxjb,- Income Tax 
Madras v. Abunachalam Chbttiar [1921] (I.L.E. 44 Mad. 65 ; 
39 M.L.J'. 649 ; 69 I.O. 482 ; A.I.B. 1921 Mad, 427 ; 1 I.T.C. 75)! 
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COMB Tax, Madras [1935] (I.L.E. 68 Mad, 433 ; 8 I.T.C. 128; 
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Case stated by the Commissioner of Income Tax, Punjab 
N.W.F.P. and Delhi, under Sec. 66 (2) of the Indian Income Tax 
Act (XI of 1922) in the matter of the assessment of the British 
Cotton Growers ’ Association (Punjab) Ltd, of Ohanewal, District 
Multan, for the year 1935-36 [Civil Eef. No. 1 of 1937]. 

STATEMENT OF CASE. 

“ Case stated under Sec. 66 (2) of the Indian Income Tax 
Act, referring the questions of law arising out of the appeal of 
the assessee, the B.C.G.A. (Punjab) Ltd., against 1936-36 assess- 
ment. 

2. Assessment was made determining total income 
Es. 1,06,341 (previous year ending September 1934); and was 
appealed against on grounds which are copied in annexure A, 
together with relevant extracts from the Assessment order. 

The appeal was rejected by orders, copied in Annexure B, 
and the assessee has required reference of the questions copied in 
the same Annexure. 

The Questions which in the CommiBsioner’s finding pro- 
perly present the contentions of law arising, are contained with- 
in the Statement below. 

An analysis of the accounts for the years ending September 
1932, 1933 and 1934, is annexed (C). 

3. The matters in issue are : — 

(1) Question whether interest Es. 12,447 charged on a 
debtor’s balances and taken by the assessee to a suspense entry 
in the balance sheet, is assessable profit in accordance with the 
assessee^s regular method of accounting, 

(2) , (3) and (4) : Question whether debts of Es. 1,78,052, 
Es. 14,776, and Es. 40,813, became in fact irrecoverable in the 
account period ; and also whether the first of these items is in 
any event an accountable revenue item. 

These matters required for their proper solution reference 
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to the prior history of account ; and nnfortimately this is not as 
clear in records as it should be. (As a convenient summary of the 
state of prior record, copy of the Commissioner's order on the 
32-33 case is attached to the case, as an appendix). But there is 
enough in that prior history, together with the subject of the 
Sec. 34 addition to 32-33 assessment, and the under accounting 
of the non -agricultural income by the cross-transactions with the 
separate agricultural account. Appeal was laid on this matter, but 
withdrawn to suggest the need for dealing with the matters in 
issue strictly ; and it appears desirable, before setting out the 
material, to explain the importance of any strict assignment of 
these items to the proper periods of account. 

4. The Act lays charge upon the results of one year periods 
of account in isolation, without benefit of continuous adjustment 
in respect of losses : except only to the extent that ‘‘depreciation” 
if unabsorbed is allowed to be carried forward under Sec. 10 (2) 
(vi) Proviso (b), Thus if a particular loss can be brought out of a 
loss year, and put against a profit year, the charge laid by the 
Act can be reduced or avoided. (The graduated rate scale makes 
the same further true even of profit years in different grades. In 
the case of a Company this affects only the super tax amount.) 

The assessments in this case have been (from the first assess- 
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33-34 

15,152 

28,104 

28,104 


34-35 

16,371 

28,303 

66,407 


36-36 

1,91,047 

28,299 


106,341 


^Default assessment under Section 23 (4). 

It ^11 be apparent what a great difference may be made by 
any improper allocation of losses, (or of profit attributions like- 
wise). Section 13 makes the proper attribution of profits a fairly 
clear-cut question; but unfortunately the question of the date 
when a debt arrives at eventuated-irrecoverability is not so con- 
crete, and there may be room for wide divergence of even un- 
biassed views. 

Your Lordships have had before you cases where an assesses 
has claimed that such an event lay in one period ; one officer has 
ascribed it to an earlier period : and another to a later. The 
commentator publishing ^'Income Tax Beports (October 1936, 
page 52) has recently referred to the unsatisfactory position of the 
case law, in discussing Your Lordships * judgment in Earnand 
Ba% Harbhagat Bai (32-33), dated 23-1-36. I would like to 
mention however that where there is any difference of attribution 
of this kind, it has been my practice in reliably accounted cases 
(unless there was special reason to the contrary) to give relief 
related to what would have been due had claim been made in any 
earlier year of badness found : or, where the claim has been 
found ** premature, to direct that such finding shall automati- 
cally prolong the claim. 

In the present case, the finding is that in any event the 
1,78,052 item is not accountable. The 14,776 item will I think 
merit further examination in review, if Your Lordships* decision 
leaves it in issue, but I do not think any useful purpose would be 
served by taking further evidence about it and settling it finally 
at this stage. The 40,813 item will probably fall to be further 
examined in the subsequent assessment, but cannot on any footing 
(I think) be put in the present account. 

General Statement. 

5. The assessee is a company engaged in producing and 
merchanting cotton. It has more or less direct connections with 
various other concerns, principally a similarly named Manchester 
Company of which it appears to be a subsidiary ; but the only 
notable point in this respect is that its accounts show (at present 
shares in half a score of cotton-concerns which appear to be more 
or less related as subsidiaries. There are other concerns with 
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which it has substantial credit accounts. Details are in notes (S) 
and (F) under Annexure C. 

6. In circumstances already referred to^ the only Balance 
Sheets in record are those obtained this year and digested in 
Annexure C. 

The revenue accounts are in two sections, one headed 
‘*Farm”, and the other “Factory’’. The Farm account deals 
mainly with the landed estate, leased mostly to cultivating ten- 
ants whose crop is largely purchased by the Company. Loans are 
also made to these tenants. The “Factory” account deals with 
both the factory-working, and the actual dealing in cotton. 

The important points arising from past account are : — 

(a) The only traceable Bad Debt write-offs are those in 
present account, and the small amount, shown in the prior year, 
(included in the annexure). 

(b) As regards the taking of interest to suspense, I can find 
no previous reference ; except one (which appears in the annex- 
ure) against year ending September 1933, which was not elnci- 
dated in the relevant assessment. 

(c) As regards the account from which the 1,78,052 item 

arises (“Seeds Department”) there are no earlier particulars to 
show (1) why the profit from that concern was not returned 
with the “Factory Account” in years when there were profits ; 
or (2) how it was dealt within the earlier Balance Sheets: (i.e,, 
as between the heads, “ Capital in Partnership ’* and “ Current 
account with ”) 

It should be emphasized however, that all the issues are 
matters of claim — the Bad Debt claims essentially; and the In- 
terest item, in the circumstances explained with onus probandi 
on the assessee claimant. If he has left any lacunae in his sup- 
porting evidence, that is a matter he can put before me under 
Section 23 of the Act ; but your Lordships are not seized with 
the merits of the claims at large, only with the evidence placed 
by him before the authority whose findings lie in question. 

7. First issue. 

(Facts) The assessee had an extensive account with Wazir 
Chand Chaman Lai. The Balance Sheets details may be referred 
to in Annexure G, and compromise. 

Sept. 1932. Sept. 1938. Sept. 1934 
Against mortgage of factory. 1,35,165 1,38,978 

Against current account. 26,888 6,666 

1—37 
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The Balance Sheets also include under '^Current accounts”: 

Chistian Factory (owned by 

this debtor) : Nil 2,864 68,366 

I can trace no other relevant account. 

Ther Assessment Order (Vide Annexure B) details however 
five different accounts through which in the course of the year 
over 7 lakhs passed to credit. On these accounts a total of 12,447 
was charged as interest during the year, and this is the sura in 
issue. The assessee instead of putting it to interest account (in 
Profit and Loss), put it to “Interest Suspense Account” in the 
Balance Sheet direct. 

The Interest detail for account ending September 1932 in- 
cludes Es. 9,299 from this debtor duly credited to revenue ac- 
count. (There is no detail statement for any other year). 

There is no other material in record ; hut the present peti- 
tion sets out that a loan was made in 1930, on mortgage with 
possession, of Es. 1,60,000. During the present account, the 
assessee arranged to ^‘finance the working”, and to credit profits 
against the loan account. These credits were made ; and as shown 
by the above Balance Sheet figures, they reduced the balance 
from 1.47 lakhs to 0.68 lakhs after charge of the interest as above. 
If this state of affairs had been brought into the appellate find- 
ings from which the issues before the Court must arise, the case 
would have lain much more onerously against the assessee : for it 
means that there were over 90,000 of trading profits carried to 
capital account; and the burden would have lam on him to justify 
the exclusion of the whole of these profits as such. 

In an extremely careless assessment for 1934-35, the Income 
tax Officer overlooked a similar Interest Suspense credit, probably 
arising from the same accounts. Otherwise, it is not contested 
that the assessee’s regular method of account is “Mercantile”, and 
required normally that interest charged on debtors’ accounts should 
be taken as an accountable receipt ; and it is not suggested that 
there has been any regular practice of attribution to suspense. (The 
other suspense entries that do appear in the Balance Sheet are not 
explained, but appear to be normal suspense accounts and it is not 
suggested at any point that they have any bearing on the matter). 

Although the audited accounts describe various items as doubt- 
ful, no such description has been attached to the present balance. 

{Opinion) 8, There have been many cases on the question of 
interest accounted but not actually received in cash. Although 
the decisions have varied greatly it can I think be now taken as 
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concluded by your Lordships’ decision in Ahmad Din* Gomm^ 
and likewise J* Eesva Bao v. Gomm» (Madras) and V*S*A*B* Firm 
v« Comm. (Eangoon), that where there is a regular businessj and a 
regular method of accounting it, what is in issue is no question of 
actual receipt, only of accountability within Section 13 of the Ack 

I do not think the present matter then involves any question 
at all of appropriation of what certainly was received, between 
principal and interest. If it does, then the Privy Council in 
Maharajadhiraj Eameshwar Singh of Darbhanga^s case (follow- 
ed in such cases as Gopi Bam Gobind Bam Calcutta, 28*2-36) de- 
cided that there is a general presumption for attribution of re- 
ceipts in open account to interest ; but that the presumption no 
longer holds where the basis of that presumption (namely that 
attribution to interest is more favourable to the creditor) has 
been removed. In the circumstances, I think this would suggest 
that in the absence of any sort of proof, or even indication, that 
the balance is ‘‘bad”, the due interest would have been attribut- 
able even out of open accounk But as above, the debtor’s ac- 
count did actually include a computation of interest, its addition 
to balance and carrying forward of the nett balance. 

All that I think lies in issue is the leading case about excep- 
tional variation from regular course of account, which undoubtedly 
did prima facie require credit of this sum in revenue account. 
The Privy Council in Mian Feroze Shakes case held that where 
there w*as such exceptional variation, the essential question was 
“whether the appellant’s system of accounting, by whatever 
name called, required the inclusion in his accounts of the sum 
referred to” ; and “whether there was evidence on which the 
proper authorities could find that the item in issue was excluded 
from the accounts out of ordinary course and for reasons not to 
be justified.” 

9. I find the question properly arising to be: 

(Question) “Has the assessee established justification for ex- 
cluding the sum of 12,447 charged against Wazir Chand Chaman 
Lai from interest account (and crediting it to Suspense), out of 
ordinary course : by evidence so cogent that in issue of law it was 
impossible for the Assistant Commissioner to hold such justifica- 
tion not proved ? ” 

In the Commissioner’s opinion, no justification has even 
been propounded, let alone proved. 

10. Second Issue. 

{Facts) : The share in a registered firm noted against 30-31 
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and 3i-32 assessments in para. 4 above, was a two-third share in 
a separate partnership not returned by the assessee originally 
but made the basis of a subsequent Section 48 claim (30-31 case). 
The firm name was given only as “Seeds Department.” 

It is difficult to reconcile this with the detail in the appellate 
order ; (of two separate partnerships, of which the only one with 
specified share was four-fifths). As already noted, there is no re- 
cord of how the share was originally accounted by the assessee* 
but in the available balance sheets a debit was brought forward, 
as a “Current Account”, thus : — 

Sept. 1932. Sept. 1938. Sept. 1934. 
“Seeds Department” 4,15,486 4,13,927 2,36,831 

The Balance Sheet itself shows in 1934 a classification 
“Doubtful”. There appears to have been a like comment in the 
Auditors’ report on 1983 account. (The report itself is not in 
evidence : but this is asserted in the assessment order, and is not 
denied in petition). 

Bis returned accounts mentioned at least one payment 
(31-32) to that concern, as an “Expense”. 

The separate record of the assessment of the “Seeds Depart- 
ment” only makes the situation more confused. The only avail- 
able record is one relating to “ Seeds Department, Okara ; ” 
which was assessed for 30-31 (year ending September 1929) as an 
unregistered firm of 

B. C. G. A, 5 shares 

Seeds Department, Khanewal. 3 shares. 

Kuljas Eai 2 „ 10 shares. 

Eor 31-32, there was a default assessment. For 32-33 there was 
first a version that the business had been succeeded to by another 
B. C. G. A. subsidiary, styled “Produce Trading Company, 
Okara ”, but eventually it was held that that concern was not a 
successor, and assessment was made up to the closing of this con- 
cern 12-4-31. A loss was accounted, but by disallowance of cer- 
tain unproved bad debt claims, a profit assessment was made. 

Neither the profit nor loss is traceable in the Company’s 
accounts in recbrd. Its present Balance Sheets treat its invest- 
ments with those “ Produce Companies ” as “ Current accounts” 
]ust the same as the “Seeds Department.” The implication is 
that there were two Seeds Department partnerships, and that the 

present “ Current Account ” is an amalgamation of the invest- 
ments in both. 
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The assessee seeks offset of 1,78,052, amounting to practi- 
cally the whole difference 1933-34. It is made np of 38 debit 
balances listed at page 37 of the record ; against dates which 
appear to be those of last account entry or of pronote etc. The 
greater part fall against dates in the year ending September 1931; 
but not quite all. Those which do not are of small comparative 
total : and the principal items are all of that year including items 
of 66,000, 36,000, 32,673, and 21,000. 

The amount not yet written off is said to be wholly compris- 
ed of amounts reaching limitation in the subsequent year, 

11. The assessment order disallowed claim on the footing : 

(а) The debts were definitely considered to be bad in the 
Company’s balance sheet ending 30-9-33.” The present claim 
was only now on the score of limitation, which was not con- 
clusive of date of due offset. 

(б) The loss arose from a discontinued partnership, and 
was not allowable in any event, on the authority of South Indian 
Industrials^ Ltd. 

12. The grounds of appeal merely asserted the claim with- 
out any specific reply to these findings. No further evidence or 
material was proffered or propounded ; and indeed as noted in 
the final para of the appellate order, despite the Assistant 
Commissioner's specific offer to take evidence of the actual date 
of realised badness, the assessee declined to give any, and 
obstinately took his stand soley on the limitation issue. 

13. The petition gives a further description of the business 
done. It accepts the version that there was a separate partner- 
ship. It is said to have been started in 1930, and to he wholly 
financed by the assessee. The business is said to have been for- 
ward-dealings for constituents (including the assessee himself). 
The losses were incurred for the constituents, in excess of their 
margin deposits. The business was stopped in 31-32 account. 
The balance-sheet figure is described as the amount invested in 
financing the business.” (It is not explained how it tallies with 
the debts due to the partnership by the defaulting constituents). 

The petition includes no argument whatever as to the issue 
of accountability. One of the propounded questions is in general 
terms, but the detail questions advert only to the date issue. 

14. The petition seeks to allege in support of the limitation 
criterion a prior acceptance of that basis : doubtless for the 
purpose of argument on one of the case-decisions which will be 
mentioned below. 
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As already noted, there was no bad-debt items of any kind 
prior to 1933 account- That account showed the small loss of 
16,000 odd (para 3), The assessee included in this loss two dozen 
items of bad debts from zemmdari (Estate) tenants, totalling 
6677 : w^jbhout any date particulars in claim (page 6). 

The assessment was unfortunately handled by a slack and 
incompetent officer. (A note appended by him to his order would 
of itself be a reflection on his competence). He paid not the 
slightest regard to my comments in the 32-33 case, and did not 
even get the Balance Sheet, whose importance I had pointed out; 
(and it is apparent, if anything more is needed to show it, from 
the present case). His Inspector'sreport includes the more or 
less unintelligible sentence : To produce old ledgers. Old 
ledgers have been produced and examined. A list of bad debts 
has been placed on file. Bad debts are properly written off and 
may be allowed.’’ There is not a line of addition by the Income^ 
tax Officer to that record ; and his order is only a sketchy sum- 
mary of the Inspector's report, including “ Bad debts are properly 
written off and have been checked and I allow.” 

As already mentioned, some of the items in the Seeds Depart- 
ment books also reached limitation in that year, and were not 
then claimed. 

That is the whole recorded material bearing on the conten- 
tion in the petition that limitation has been accepted by the 
Department as an automatic criterion of badness in this parti- 
cular case* The version of any such past acceptance was not put 
before the proper officer (the Assistant Commissioner) at all, and 
accordingly is not dealt with at all in the appeal order out of 
which the questions of law lying in the competence of Your 
Lordships must arise. 

Opinion. — 15. I have already explained the necessity of a 
proper finding as to actual date of eventuation of realised 
irrecoverabiiity, for the proper determination of the charge 
imposed by the Act. 

Now the Privy Council in the cases of Sir S.M. Ghitnavis and 
F. £?. Diushaw have emphatically laid down that the ‘‘ point of 
time at which the debt becomes a bad debt is a question of fact 
to be decided m the event of dispute by the appropriate tribunal. 
Limitation will not of itself make the debt a bad debt. A statute 
barred debt is not necessarily bad ; neither is a debt which is not 
barred necessarily good.” Further the onus upon the assessee to 
establish his version by evidence is affirmed in the case of Sir S.M* 
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Ghitnavis as well as in less anthoritative judgments, sucti as 
Binjraj Huham Gkand In re and B. E. Haidar In re. 

It would seem that Counsel may have neglected to draw 
Your Lordships ’ attention to this Privy Council authority, in the 
cases of Ohand (24-1-36) Q.nd Hamand Bai Harbhagat 

Bai already cited in para 4, Your Lordships considered that that 
assessee “ would have been guilty of a fraud if he had claimed 
badness before the expiry of limitation,’’ even though the state- 
ment of case found in fact that all reasonable hope of recovery 
had been lost before that year. (It was added of course in Huham 
Ghand In re that it was open to find in fact that despite limitation 
debt was even then not yet ‘‘ bad ” : but obviously that could not 
arise after the facts stated). 

The question of limitation bar was examined in more detail 
in Banishidhar Poddar In re. The Court agreed that limitation 
was net conclusive either way, and that Badness was an issue of 
fact : but observed, ‘‘ It has been the practice of the Income-tax 
Officer, and one cannot say that it is an unreasonable practice, to 
regard a debt as bad prima Jade when it is barred by limitation 

There being no other finding of fact before us to 

show when the debt became bad, other than the finding of fact 
that it became bad by reason of the fact that it was barred, the 
assessee is entitled to the deduction.” I think this should be read 
in the light of the special circumstances of rhat case, and the 
Commissioner's volte-face in course of the proceedings. The dis- 
allowance was initially solely on the ground that limitation fell 
in an earlier period. On mandamus, the Commissioner had to 
accept that limitation fell in this period ; but (may I say, un- 
happily) sought still to negative the claim on the ground the 
assessee had not given evidence of badness other than limitation. 

16. ]t is obviously because of those rulings that Mr. Kirpa 
Earn has sought to introduce at this improper stage the matter 
discussed in para 14 above, although it was not referred to at all 
by the assessee and his original counsel before the proper tribunal. 

The whole history of the case leaves me in some doubt whe- 
ther the protraction of the claim was altogether deliberate whether 
the assessee, well knowing that these amounts were bad, but hav- 
ing losses already just enough to get as much carryforward as the 
Act allowed, decided to try to hold the claim over until an antici- 
pated or hoped for profit account. However that be, I am at least 
sure that the present position he is taking up amounts to the same 
thing. He is insisting on the limitation criterion because in the 
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event it does enable him very conveniently just to cover the real 
profit, {allowing for rejection of the claim under fourth ksue 
which he obviously does not expect to have accepted) and also 
leaves him with another 2i lakhs to carry forward. (It should be 
noted thaJi it is substantially a controlled company. About 62% 
of the capital is owned by the Manchester company : 14% by a 
subsidiary : and 22% by the managing director). 

I am satisfied that there is no prior history of specific accept- 
ance of limitation as a frima facie criterion in this particular 
case. On the other hand the Auditors ’ entries referred to in the 
assessment order were pfiiTha facie material for ascribing the 
irrecoverability of these debts to an earlier year. The assessee 
when put to proof under Section 23 (2) of the Act, absolutely 
declined to furnish any evidence at all. 

17, But I am not sure that it is these debts due to the part- 
nership that lie in consideration at all. The assessee’s account 
was with the partnership ; and the effective position is that as a 
partner he had rights against those debts which he was seeking 
to exercise. I to dot think a partner can have a bad debt against 
his own partnership, in view of the several liability of partners. 
(It is not a matter of the kind coming into Em. Ar. Ar. Em. Aru- 
naohalam Ghettiar d; Son and the Privy Council appeal there- 
from, dated 27-2-36. That was an issue as to liability of the 
other partner. Here the other partners are said in the petition 
not to have any liability. There is no evidence on that point, but 
I do not think it enters into relevance). 

This is another aspect of the line adopted by the Assistant 
Commissioner, that it was a loss in a “ discontinued business ” 
in other words, a loss that had been capitalised. His ground is 
supported by South Indian Industrials Ltd. (in contrast with 
Sidha Gowder d Sons). I may also refer to the Privy Council 
case in P.B.A.L. Muthukaruppan Ghettiar dealing with another 
aspect of a dissolved partnership. It was held that sums actually 
received at dissolution did not lose their character of profits. This 
is not inconsistent with the view that the capital reduced by 
losses is capital. 

I have already noted that the petition contains no reply, and 
no detailed question in this regard ; and I do not know whether 
the assessee contests it at all, or on what grounds he contests it- 
I think it was a capital loss. There is no suggestion, and cer- 
tainly no evidence, that the business was being continued by the 
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assessee as sole successor to the partnership. Indeed his own peti- 
tion uses the words, owing to these adverse circumstances, the 
partnership business had to he closed during 31-32 Moreover 
the amounts were real losses : they were not sums ascribed to 
received account in advance of realisation, and subsequently not 
recoverable, but were deficits on transactions for constituents, with 
recourse to them which failed and so not bad debts ” as such. 
From every possible aspect, the deficit lies in capital account. 

18. Question of “capital and revenue” are (as in 14 T.C.403 
etc,) primarily issues of fact : and I find the questions properK 
arising to be :■ — 

Second Question : — The assessee having been the sole finance 
ing partner in a business which had been discontinued, leaving 
sums due to the partnership from third parties in respect of their 
liabilities on contracts made on their behalf, was it impossible in 
law to find that the deficit in the account of the assessee with the 
partnership was not established by the assessee-claimant to lie in 
revenue charge. 

Third Question : — The assessee having claimed, as his deficit 
in the above account, the amount of sums due to the partnership 
which reached limitation in and before the year of account; and 
having failed to produce evidence to the Assistant Commissioner 
(who had material for ascribing their badness to an earlier year) 
either that the amounts reached de facto irrecoverabiiity in the 
year of account, or that there had been any regular practice of 
/aoie ascription of badness to the limitation year : query 
was it impossible in law for the Assistant Commissioner to find 
that the said amount was not proved to be a deficit in account 
with the partnership, reaching irrecoverabiiity m the said year ? 

In the Commissioner’s opinion the evidence did not establish 
that the deficit in issue would be in revenue account when it 
eventuated : and did not establish that the deficit eventuated in 
the year of account. 

Third Issue: — 19. The Balance Sheet record of loans to 
tenants runs : — 


Sept. 1932 1933 1934. 

Consider good 63,418 59,996 66,792 

Consider bad and doubtful 18,623 18,311 22,809 

The write-off of 6,677 in previous account has been described 
in para 14 above. In the present (1934) account, there was filed 
a list of 49 accounts, some at debit and some at credit ; and the 
36 debit items were shown as bad debts written off, 13,884. A 
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subsidiary list was also put in of 891, making up the claim now 
in issue, Es, 14,775« 

The assessment order assumes, and it is not denied, that 
these were all from the 1933 '‘bad and doubtful category. 

Again no date-particulars appear m record ; but the assess- 
ment order takes it that all the amounts did reach limitation in 
the period. No other particulars were put before the Assistant 
Commissioner- He indeed raised doubt whether the deficits were 
ail in Money-lending account at all, but in view of his rejection of 
claim on the matter of date did not resolve it. (Sometimes assessees 
of this class transfer unrealised agricultural rents to Loan-account; 
and this presumably is what the Assistant Commissioner had in 
mind). 

21. Thus the only question arising from the appeal order is 
this matter of date ; (though if Your Lordships’ order put the 
matter back into issue, the question of revenue admissibility will 
have to be dealt with). 

As above, there is no evidence of acceptance of a limitation 
criterion in the prior year. But whatever was then the basis for 
date, I personally should be prepared to adopt limitation as d^prima 
facie criterion for a comparatively petty account of this running 
nature* I do not think however that any useful purpose would be 
served by intervention under Section 33 at this stage ; and as the 
question has some bearing on the major item, I shall state the 
issue as it stands, and defer any Section 33 consideration until 
after judgment. 

In pure issue of law, the case is perhaps not quite as con- 
clusive in regard to this item as for the major item, if what 
happened as described in para 14 lies within Your Lordships’ consi- 
deration. (I do not think it does so lie). Even so, I think the audi- 
tors’ description of these items in 1933 as then “ bad and doubtful'* 
was sufficient primary reason for requiring proof that badness had 
not in fact eventuated in that period ; and as above (doubtless 
influenced by not wishing to weaken the absolute claim for the 
limitation criterion in the major item) the assessee refused to 
furnish any evidence. Hence in issue of law this detail stands 
likewise as one of absolute claim for deferring every bad debt to 
the limitation year, despite the express decision of the Privy 
Council that this is not sustainable. 

21. I find the question properly arising to be : — 

Fourth Question. 

The Assistant Commissioner having reason to believe that 
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debts in business account totalling Es. 14,776 reached de facto ir- 
recoverability in a prior account, and the assessee having declined 
to give any evidence of date of this de facto irrecoverability^ was 
the Assistant ComiDissioner bound in law to allow claim on the 
gronndof limitation reached in the account period? * 

In the Commissioner's opinion, he was not so hound. 

Fourth Issue* 

Mr. Dart was a Bombay cotton-speculator (trading as Dart 
and Go.) who got into financial difficulties and committed suicide 
in 1930. The official Assignee took charge of the deceased’s estate. 
Certain payments were made, apparently mostly in 1931-32. On 
enquiry in October 1934 the Official Assignee wrote, “ I cannot say 
definitely when and what dividend will be declared. Declaration 
of dividend depends on realisation of decrees. There would pro- 
bably be a dividend of 2 to 3 pies in about March 1936.” 

The assessment order states that in fact a dividend was re- 
ceived in November 1935. 

23. The original account with the deceased is not in record. 
It appears that cotton had been consigned to him for sale, and re- 
mained unsold, and was (the petition says) got hold of and sold by 
the assessee leaving an amount due. It is not clear what the 
deceased’s liability would be in such circumstances ; bat I need not 
get evidence of the nature of the claim, since it is apparent that a 
gross claim of 90,069 was admitted. Of this, part related to a 
subsidiary. The assessment order says that the assessee company 
accepted liability to the subsidiary ; and indeed the amount which 
Mr. Eirpa Earn has himself set out in his petition is the whole 
deficit (74,872), after payments against the gross sum above. But 
the claim in assessment and appeal is only for the appropriate 
share (40,813), the other part being attributed to the subsidiary 
without recourse. The Balance Sheet figures are : — 

September 1932 1933 1934 

77,217 75,810 

and these imply that the Income tax Officer's version was correct; 
but that what the assessee was doing was to split up his claim so 
as to get a reduction in the subsidiary’s case, since he expected his 
assessment in the event to make that balance share useless to 
him in his own case. 

24. Those matters however do not affect the actual issue 
raised, which is only as to date. 

The assessment order does (as the petition says) read ambigu- 
ously ; but allowing for defects of draftsmanship amounts to this; 
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that the amount was** bad ” long before, except in so far as divi- 
deads were obtainable : and these were certainly not ended within 
the account period. 

The Assistant Commissioner also tied himself up with refer- 
ence to the previous discussion of items classed ** Bad ” at an ear- 
lier stage by the auditors. (Actually neither of the Balance 
Sheets, as appearing in record, does label this item bad at all). His 
order similarly amounts to this, that whatever ** badness ” there 
was, was the same in this year as in the earlier years referred to : 
and on the other hand the dividends had not ceased. I imagine 
the drafting took this form probably because of some argument 
that the comparatively small amount of expected balance dividend 
should justify writing off without awaiting the winding up of the 
insolvency. 

Of course, no question of limitation comes into this item. 

25. As in F, E, Dinshaw's case the scheme of the Act does 
not allow for piecemeal write-off. The loss eventuates when the 
whole balance of any item reaches irrecoverability. On this footing 
the amount in issue certainly did not fall bad until after the period. 

And as argued by the Assistant Commissioner, if this were not 
the criterion, then the badness would certainly have matured 
earlier than this year. 

On no footing, whether strict or concessionary, could this defi“ 
cife possibly be attributable to the present year. 

26. I find the question properly arising to be : — 

Fifth Question, 

The assessee having an amount due from an insolvent estate, 
as to the badness of which the only evidence was that petty reali- 
sations were received during the prior year and the subsequent 
year, was it impossible in law for the Assistant Commissioner to 
find that badness thereof did not eventuate in the year of account? 

In the Commissioner’s opinion, the Assistant Commissioner’s 
finding was not only maintainable, it was incontestibly correcta 

Accordingly the five questions contained in paras 9, 18, 21, 
and 26 are referred for Your Lordships’ judgment. 

The tax in issue {after bringing into consideration the Depre- 
ciation balances) is approximately Es. 35,300. Although all the 
contentions are jpfiwa/aciem the category of fact, they involve 
principles of accounting practice of general applicability and great 
importance. In these circumstances, if Your Lordships please, it 
is requested that the case may be decided in Bull Bench/’ 
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Kirpa Mam Bajaj, for the petitioner, 

S. M. Sikri and J. N. Aggarwal, for the OommissioEer, 

JUDGMENT. 

Din Mohammad, J. — This is a reference under section 66 (2) 
of the Indian Income Tax Act. The five questions of law pro- 
pounded by the Commissioner have arisen out of the appellate 
order of the Assistant Commissioner in the matter of the assess- 
ment of theBritish Cotton Growers’ Association (Punjab) Limited, 
(hereinafter called the assessee) for the year 1935-1936. 

The assessee while computing his total income claimed the 
exclusion of certain items, but this was disallowed by the Income 
Tax Officer. On appeal the Assistant Commissioner affirmed the 
conclusions arrived at by the Income Tax Officer regarding these 
items. Thereupon the assessee petitioned the Commissioner chal- 
lenging the decision of the Assistant Commissioner on the points 
covered by these questions. Hence this reference. The first 
question formulated by the Commissioner is : — 

Has the assessee established justification for excluding the 
sum of Es. 12,447 charged against Wazir Chand-Chaman Lai, 
from interest account (and crediting it to Suspense), out of ordi- 
nary course ; by evidence so cogent that in issue of law it was 
impossible for the Assistant Commissioner to hold such justifica- 
tion not proved ? 

This question has arisen in the following circumstances. A 
cotton ginning and pressing factory belonging to the firm Wazir 
Chand-Chaman Lai was m 1930 mortgaged to the assessee for 
Es. 1,50,000. Sometime later it transpired that the mortgagors 
were not in a position to discharge the mortgage debt. Conse- 
quently, the assessee entered into an agreement with the mortga- 
gors by which it undertook to finance the working of the factory 
and to appropriate the profits to their loan account. In the year 
of accounting, the assessee made a profit of Es, 90,000 and after 
appropriating this sum to the entire amount outstanding against 
the mortgagors, debited them with a sum of Es. 68,366 which 
represented the balance due from them. This sum included an 
amount of Bs. 12,447 on account of interest which was, however, 
after being entered in the mortgagor’s account, taken to Suspense 
account, and was thus excluded from the computation of profits. 
At the assessment a question arose as to whether this amount 
could be so excluded. The assessee contended that it had been 
properly excluded while the department held otherwise. The 
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question now before us, in plain language, is whether this exclu- 
sion can be upheld. 

Counsel for the assesses has, at the outset, urged that the 
question has not been properly framed, and that the onus of pro- 
ving thaWhe amount in question could not be excluded or, in 
other words, was taxable, should have been placed on the Income 
Tax authorities and not on the assessee. In my view, the true 
legal position is this. By Sec. 13 of the Income Tax Act, income, 
profits or gains are to, be computed for the purpose of Sec. 10, with 
which alone we are at present concerned, in accordance with the 
method of accounting regularly employed by the assessee audit is 
common ground that assessee has been regularly following what is 
known as the mercantile system. Under that system entries are 
made in the accounts on the date not of receipt or expenditure 
of money but on the date of transaction irrespective of the date 
of payment. Ordinarily, therefore, as soon as the transaction in 
question was entered, the assessee could be said to have received 
the sum of Rs. 12,447 by way of interest, whether it was actually 
realized or not. In fact, the assessee admitted before the Assistant 
Commissioner that no other similar item had been credited to the 
Suspense account and further that the opening of this ‘ Suspense 
account ’ was not in accordance with its general system of ac- 
counts. Interest debited to the debtor’s personal accounts had in 
every other case been credited to the interest account and the only 
reason advanced for this variation was that the assessee was not 
hopeful of recovering it. It was on this account that the Income 
Tax authorities came to the conclusion that this item should have 
been included in the accounts of income and that its exclusion 
was ‘ out of ordinary course ’ and ‘ for reasons not to be justified ’. 
In these circumstances, whatever the form of the question, in my 
view, in the words of their Lordships of the Privy Council in 
Fotoz Shah v. Income Tax Oommissioner, Punjab , the only ques- 
tion open to judicial determination is whether there was any 
evidence before those officers upon which they might find that 
the appellant s system of accounting required the inclusion in his 
accounts of this item. 

Now, the assessee justifies the exclusion of this item before 
us on the grounds, first, that it was a part of its regular system 
of accountancy to exclude such items inasmuch as it had similarly 
excluded an item in the preceding year without any protest on 
behalf of the Income Tax authorities, and second, that in spite of 
the mercantile system, this item was liable to exclusion, as ^t was 
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not tinder its control in such a way as to be convertible into cash 
at any time that the assessee liked. In support of the first ground 
the assessee relies on its balance sheet for the year ending 30th 
September 1933. It is true that in that balance sheet, a sum of 
Es. 18,000 odd was credited to the Suspense account apd it was 
left unchallenged by the Income Tax authorities ; but that solit- 
ary instance is not, in my opinion enough to establish that the 
exclusion of that item was based on any system adopted by the 
assessee or that that system was regular. An assessee is, no 
doubt, at liberty to adopt any system of account that he likes, but 
as indicated in Para. 50 (1) of the Notes and Instructions regard- 
ing the Income Tax Law and Buies, it must be one that clearly 
reflects his income in respect of the fixed period of the ‘ previous 
year ’ and that it is the one regularly adopted by him for the pur- 
poses of his business. In this case, the assessee^s own admission 
that this crediting to the Suspense account is not based on any 
regular system clinches the whole matter. The first ground urged 
by the assessee, therefore, fails. 

Coming now to the second ground, the assessee has relied on 
Secretary to the Board of Bevenue^ Income Tax, Madras v. Aruna- 
chalam Chettiar ( particularly the remarks made by Sadasiva 
Ayyar J,), Pandurang Bamachandra v. Commissioner of Income 
Tax, Commissioner of Income Tax v. Nanhelal and Jagmandar Das 
Vaish V. Commissioner of Inco^ne Tax, Ge^itral and United Pro- 
riuces. In Secretary to the Board of Revenue, Income Tax, Madras 
V. Arunaclialain Chettiar, it was held by the majority of the Court 
that interest which accrued due to a money lending firm in the 
year of account was not assessable as a profit of the business 
unless it was received or realized in that year. In the course of 
bis judgment Sadasiva Ayyar, J., expressed an opinion that an 
income to be assessed must accrue or arise in the sense that it 
should be so completely under the assessee^s control that in the 
language of Lord Fitzgerald by an act of his will he would 
have it actually transferred to its bankers.” This judgment, how- 
ever, has lost its force as the Act was amended afterwards 
apparently to nullify its effect and is, therefore, no longer good law. 
See Simdaram^s Law of Income Tax in India, page 468. 

In Pandurang Bamachandra v. Commissioner of Income Tax, 
the assessee contended that he was not liable to be assessed on 
prospective interest, not actually realized by him or payable dur- 
ing the assessment period and on this ground a mandamus was 
issued to the Commissioner to state the case. All that was decided 
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in this case was that the question whether such interest was 
taxable or not was a question of law. 

In CoMTnissioneT of IncoMe Tax v. Nanhelal the method of 
accounting was mercantile but it was held that sums shown in 
the acco’pnts as having fallen due but not received or paid in cash 
or by adjustment of accounts could not be treated as assessable 
income- 

In Jagmandar Das Vaish v- Commissioner of Income Tax^ 
Central and United Promnces, a Division Bench of the Allahabad 
High Courts mainly relying on the three judgments mentioned 
above held that an unrealized decree, although shown in the 
account books, was not taxable. 

These judgments, however, in my view are not applicable 
in the present case, as, in all of them, the assessee does not 
appear to have shown the interest accrued as interest received 
while in the present case it is not denied that any sum entered in 
the interest account although not actually received in cash or 
realized is all the same received under the system of account 
adopted by the assessee. The only ground for exclusion relied 
upon by the assessee is that there was no hope of its recovery and 
apart from the fact that that is a different matter, there was not a 
shred of evidence before the Assistant Commissioner to substanti- 
ate that plea. 

On behalf of the Commissioner reliance has been placed on 
Commissioner of Income Tax, Madras v. Suhramanian Ghettiar, 
F, S. A, B. Firm v. Commissioner of Income Tax, J. Kesava Mao 
V, Commissioner of Income Tax, and Feroz Shah v. Commissioner 
of Income Tax, In Commissioner of Income Tax, Madras v, 
Suhramanian Cheitiar, a Full Bench of the Madras High Court 
held that the assessee having adopted the mercantile system of 
accountancy must be assessed upon that basis alone, and so asses- 
sed, the amount of interest entered in the accounts as a profit and 
as money actually received like other interest entries, was income 
accruing or arising within the meaning of Section 4 (1) read with 
Sections 10 and 13 of the Income Tax Act. 

In F, S. A, B. Firm v. Commissioner of Income Tax, in a 
case where the assessees treated as realized in the interest account 
as well as in the debtor’s accounts the interest included in fresh 
promissory notes or mortgages taken in a settlement of account 
to cover outstanding principal and interest and were assessed to 
income tax on the interest so included in the previous year, a 
Full Bench of the Rangoon High Court held that there was 
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material to justify the finding that the said sum was interest on 
loans that had accrued to the assesses during the accounting year 
and as such assessable to income tax. In that case, all the relevant 
judgments of their Lordships of the Privy Council were duly 
considered and explained. » 

Similarly, in/. Kesava Baov. Commr. of Income Tax, a Full 
Bench of the Madras High Court held that where in accordance 
with the method of accounting regularly followed by theassessee 
in his money-lending business year after year, interest included in 
renewed promissory notes and mortgages was debited to the 
debtors’ accounts and credited to the interest or profit account at 
the time of renewal interest so included could be considered as 
income realized for purposes of assessment to income tax, 

In Feroz Shah v. Income Tax Commissioner their Lordships 
of the Privy Council recognised that the outstanding feature of 
the mercantile system of account was that transactions were 
recorded on the dates when they were effected, whether cash 
payment was then made or not. 

The two judgments reported in 8 I.T.C, are distinguishable 
inasmuch as the account had been adjusted in those cases, but the 
other two judgments relied upon by the Commissioner do bear 
out his contention. 

In view of the above discussion, I would hold that there was 
evidence before the Assistant Commissioner to justify the course 
adopted by him and that the assessee had not placed any material 
on the record which would have warranted the exclusion of the 
item in dispute from its total income. 

Questions Nos. 2 and 3 relate to one and the same matter and 
may be set out together. They have been formulated as follows > 
Question 2 : “The assessee having been the sole financing 
partner in a business which had been discontinued, leaving sums 
due to the partnership from third parties in respect of their liabi- 
lities on contracts made on their behalf was it impossible in law 
to find that the deficit in the account of the assessee with the 
partnership was not established by the assessee-claimant to lie in 
revenue charge ? ” 

Questions: “The assessee having claimed as his deficit in 
the above account, the amount of sums due to the partnership 
which reached limitation in and before the year of account ; and 
having failed to produce evidence to the Assistant Commissioner 
(who had materia! for ascribing their badness to an earlier year), 
either that the amounts reached de facto irrecoverability in the 

1—39 
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year of acconntj or that there had been any regular practice of 
pAma facie ascription of badness to the limitation year ; query^ 
w%*8 it impossible in law for the Assistant Commissioner to find 
that the said amount was not proved to be a deficit in account 
with the^partnerships reaching irrecoverability in the said year,” 

The material facts are these. In 1928, the assessee started a 
separate business under the style of the “Seeds Department” at 
Khanewal, Okara, Mian Channn and Yihari. At Mian Channii and 
Yihari the business was conducted through paid employees while 
a partner each was taken at Xhanewal and Okara. These partners 
were allowed a definite share in the profts of the venture but 
were saddled with no liability for its losses. The business was 
however, to be financed by the assessee alone. The account books 
were maintained at Khanewal and contained separate ledger ac- 
count for each branch. The assessee suffered heavy losses in this 
business and had to close it in 1931. Tor some of the moneys 
outstanding against the debtors, bonds were accepted which, how- 
ever, could not be realized and which eventually became time- 
barred in the account year. These bonds were of the value of 
Es. 1,78,052. In the present assessment the assessee claimed to 
exclude these bond debts as irrecoverable loan and both the 
Income Tax Officer and the Assistant Commissioner disallowed 
the claim on the following grounds : — 

(a) That the claim related to a business which was dis- 
continued in 1931 and was thus inadmissible under Section ]0 of 
the Income Tax Act, which was confined to a current business 
alone. 

(b) That the claim related to distinct firms since discon- 
tinued. 

(c) That there was no evidence that the loans became irre- 
coverable during the account year inasmuch as the mere fact that 
limitation had expired during the account year was not enough to 
prove their irrecoverability during that year. 

The Commissioner in his statement of the case has endorsed 
these views and has farther remarked that in his opinion the 
amount claimed was not a revenue loss but a “ capital loss ”• 

The assessee contends at the outset that even on facts found, 
the Income Tax authorities were not justified in holding that there 
was any partnership in existence and that the so-called admission 
attributed to it was not conclusive inasmuch as it had used the 
word ‘partnership’ loosely in order to denote the nature of its rela- 
tionship with the two outsiders at Khanewal and Okara respec- 
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lively. In support; of its contention that the relationship in ques- 
tion did not constitute partnership in the eye of law, the assessee 
has relied on Commissioner of Income Tax v. Mahomed Eassim 
Bowthar. There, several persons had executed an agreement in 
favour of the assessee by which each of the executants was to have 
a certain share in the profits of the business when ascertained. 
No provision was made for their liability in case of loss and the 
complete control of the business was retained by the assessee who 
had contributed the whole capital. Not only was the assessee to 
have the control of the business but even persons holding power- 
of-attorney from him were to exercise the same power. Eurther 
the executants had ag[reed to be bound by his orders and the or- 
ders of his attorneys, and had also agreed that if they contravened 
the provisions of the agreement, they could be dismissed. The 
assessee as proprietor had also the power of altering their shares- 
It was in these circumstances that the learned Judges of the Mad- 
ras High Court held that there was no ‘ valid and genuine ’ part- 
nership. That judgment is obviously of no relevancy in the pre- 
sent case, as the facts on which it proceeds are entirely different 
from the facts before us. 

The mere circumstance that a person is to share profits only 
and not losses does not by itself militate against the presumption 
of partnership. Under section 4 of the Indian Partnership Act, 
1932, ‘ partnership ’ is defined as “ the relation between persons 
who have agreed to share the profits of a business carried on by 
ail or any of them acting for all.” In English Law, where the 
Act merely says that the receipt by a person of a share in the pro- 
fits of a business is prima facie evidence that he is a partner in 
the business, it has been held that the inference that where there 
is community of profit there is partnership is so strong that even 
if community of loss be expressly stipulated against, partnership 
may nevertheless subsist.” (See Lindley on partnership^ 1935 
edition, page 47). The same learned author at page 41 observes : 

“ The effect of sharing profits SiS prima facie evidence of partner- 
ship was considered by the Court of Appeal in the case of Badaley 
V. Consolidated Bank and was there explained to be that if 
all that is known is that two persons are participating in the pro- 
fits of a business, this, unless explained, leads to the conclusion 
that the business is the joint business of the two, and that they 
are partners.” I am of opinion, therefore, that the business in 
the name of the ' Seeds Department ’ was to all intents and pur- 
poses a partnership business. In fact from the various orders of 
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the Income Tax authorities it appears that throughout the pro- 
ceedings before them, the assessee had maintained that position 
and the only plea raised was that the amount represented ‘ valid 
bad debts’. 

This- being so, the question arises whether the assessee can 
claim any relief on account of those losses, the business having 
been long discontinued before the year of account. The answer 
is clearly m the negative. In South Indian Industrials Ltd. v. Com- 
missioner of Income Tax, Madras /m where the assessee had 

carried on several separate businesses before, but in the account 
year some of those businesses had closed, a Special Bench of the 
Madras High Court held thafe the assessee could not set off the 
losses of the discontinued businesses against the profits of the cur- 
rent businesses, inasmuch as Section 10 of the Income Tax Act 
dealt with businesses that were being carried on and not with 
businesses which had ceased to exist, and further that the losses 
were capital losses and not revenue losses. It is indisputable that 
where a person carries on two different trades, he is entitled to 
set off for purposes of income tax the loss incurred by him in res- 
pect of one against the profit made by him in the other. This 
principle was recognized by their Lordships of the Privy Council 
in Arunachalam Ohettiar v. Gommr. of Income Tax^ Madras^ and 
has been followed in several courts in India, (see among others, 
Gommr, of Income Tax, Madras v. Arunachalam Ohettiar) but for 
this principle to apply the condition precedent is that both busi* 
nesses should be alive during the current year. A dead business’s 
loss cannot be set off’ against a living business’s gains. I would, 
therefore, answer question No. 2 in the negative. 

In view of my finding on Question No. 2 as was conceded 
by the assessee in the course of arguments, Question No. 3 does 
not arise. 

I now come to Question No. 4. It reads as follows: — 

The Assistant Commissioner having reason to believe that 
debts in business account totalling B»b. 14,775 reached de facto 
irrecoverability in a prior account, and the assessee having dec- 
lined to give any evidence of date of this de facto irrrcoverability, 
was the Assistant Commissioner bound in law to allow claim on 
the ground of limitation reached m the account period.’* 

The facts beaiing on this question are simple. The assesses 
as a money-lender advanced certain loans to its tenants, which 
became time-barred in the year of account. These items were 
consequently claimed as bad debts but the claim was disallowed 
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both by the Income Tax Officer and the Assistant Commissioner. 
Both officers mainly relied on thel)alance sheet of the assessee 
for the year ending 30th September 1933 and remarked that the 
assessee having itself considered these debts as bad in that balance 
sheet could not urge that they had become bad during the account 
year merely because their limitation had expired in that period* 
The Commissioner while agreeing with this view has left the 
question of their admissibility open even if it were held that the 
debts had become bad during the ‘ previous year/ Counsel for 
the Commissioner has drawn our attention to Commissioner of 
Income tax^ G. P. d Berar v. S, M. Ghitnavis and P. E. Dinshaw 
V, Gommr. of Income tax, Bombay, and has urged that it is not open 
to us to go behind the finding arrived at by the appropriate tri- 
bunal as to when the debts had become bad. In Gommr, of 
Income tax, G* P. d Berar v. S. M* Ghitnavis their Lordships of the 
Privy Council observed : ‘‘ Whether a debt is a bad debt, and if 
so, at what point of time it became a bad debt, are questions 
which in their Lordships ’ view are questions of fact, to be decided 
in the event of dispute by the appropriate tribunal, and not by 
the ipse dixit of any one else. The mere fact that a debt was in- 
curred at a date beyond the period of limitation will not of itself 
make the debt a bad debt ; still less will it fix the date at which 
it became a bad debt. A statute -barred debt is not necessarily 
bad ; neither is a debt which is not statute-barred necessarily 
good. The age of the debt is no doubt a relevant matter to take 
into consideration. In every case it is a question of fact to be 
determined after consideration of all relevant circumstances.’’ 
The same principle was reaffirmed in F.E.Dmshaw v. Commn 
of Income tax, Bombay. There the debts were due from a going 
concern and in the judgment under appeal it had been remarked 
that to constitute moneys due by a company a bad debt or a busi- 
ness loss to the creditor, it is necessary that the company should 
have ceased to be a going concern. Animadverting on these 
remarks, their Lordships remarked : 

Their Lordships know of no principle or authority upon 
which these views of the learned Chief Justice can be supported. 
Whether a debt is wholly or partly and to what extent bad or 
irrecoverable is in every case (and whether the debtor is a human 
being or a Joint Stock Company or other entity) a question of 
fact to be decided by the appropriate tribunal upon a considera- 
tion of the relevant facts of that case. There is no justification 
for the suggestion that a practice should prevail in the Oommis- 
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sioEer’s office under which a debt due from a limited Company 
which is still a going concern is incapable of being treated as a 
bad debt.*^ 

In Yiew of such clear pronouncements of their Lordships of 
the PriYypOonncil, I consider that the only thing open to us in 
this matter is to determine whether the finding arrived at by the 
appropriate tribunal is vitiated on any ground or, in other words, 
is perverse or unwarranted by the material on the record. If 
once it is found that the finding is based on relevant and admissi- 
ble evidence, our interference will be barred. 

As stated above, the finding of the Assistant Commissioner 
that these debts had become bad during the preceding year is 
based on the balance sheet for the year ending September 1933 
where these debts were shown under the head ‘ Bad and Doubt- 
ful.’ It is further remarked by the Assistant Commissioner that 
the assessee has adduced no evidence to show that the debts had 
become bad during the year of account and that it has solely re- 
lied on the limitation test which is not final. In these circum- 
stances, it cannot be said that this finding is bad in law. It may 
be an erroneous finding of fact but nevertheless it is conclusive. 
It has been remarked by their Lordships of the Privy Council in 
the case of second appeals, that however gross the error, High 
Courts have no jurisdiction to entertain a second appeal on the 
ground of an erroneous finding of fact : Durga Ghowdhrani v. 
Jowahir Singh and Bajah of Pittapur v. Secretary of State, The 
same principle applies here. I would, accordingly, answer Ques- 
tion No. 4 in the negative. 

Question No, 5 is as follows; — 

The assessee having an amount due from an insolvent 
estate, as to the badness of which the only evidence was that 
petty realisations were received during the prior year and the 
subsequent year, was it impossible in law for the Assistant Com- 
missioner to find that badness thereof did not eventuate in the 
year of account ?” 

This question relates to a transaction which the assessee had 
with a trading concern known as Dart and Company. It is com- 
mon ground that the Official Assignee in whom Mr. Dart’s estate 
vests at present has not woundup the whole affair and has even 
after the year of account paid paltry dividends to the creditors of 
the estate. The Income Tax Officer, however, came to the con- 
clusion that the debt had in fact become bad long before the com- 
mencement of the previous year and consequently disallowed the 
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item. The Assistant Commissioner agreed with the Income Tax 
Officer but on grounds which were not correctly expressed. In 
fact, his reference to the previous balance sheets was erroneous. 
The Commissioner pointed out the mistake but supported the 
final conclusion on the ground that the scheme of the Act did not 
favour * piecemeal write-off.’ He observed “ The loss eventuates 
when the whole balance of any item reaches irrecoverability^ On 
this footing the amount in issue certainly did not fall bad until 
after the period.” The assessee contends that the mere expecta- 
tion of a negligible dividend does not keep the debt alive but, in 
my view, in maintaining this position, the assessee lays itself 
open to the criticism advanced by the Income Tax Officer and the 
Assistant Commissioner, and invites the finding that the debt may 
have become bad prior to the year of account. As I read the 
Commissioner’s order, however, that finding has been set aside 
and has now been replaced by a finding that the debt had not be- 
come bad even during the year of account. To my mind, this 
position in the circumstances of the case is most reasonable. So 
long as there is any ray of hope left to recover a debt, however 
dim it may be, and so long as a debt is in the process of realiza- 
tion, it cannot be said that it has become irrecoverable. I would, 
therefore, support the Commissioner’s view in this matter in pre- 
ference to the finding of the Assistant Commissioner and answer 
Question No. 6 in the affirmative. 

Moneob, J. — I agree. 

Bhide, J. — I agree. 

Questions answered accordingly. 


[In the Lahobe High Cotjet.] 

AMBIT SAE PBODUOE EXCHANGE LTD., In re. 

Sir Jambs Addison and Din Mohammad, JJ. 

February 8, 1937. 

Govebnment Sectjbitibs — Quasi Banking Business — In 

VESTMENT OF DEPOSITS EeOEIVED FROM OUSTOMBBS IN SECUBITIES 

— Pbofits Made By Sale of Sbcubities, Whetheb Acobetion 
TO Capital obEevenue — Whetheb Casual and Non-Eeourbing 
Begbipt — Assess ABILITY — Bubden of Pboof of Exemption — 
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PoEOHASB OF Dbbtoe’s Pbopeety — Pbofits Madb oh Eesale, 
Whethee Capital or Income — Intention op Pubchaseb — Ac- 
counts Kept ON Meeoantilb Basis — Assessment on Cash Basis 
FOB Subsequent Ybae — Assessbe^s Eight to Eeliep fob Ovbb- 
assbssmbNt — Indian Income Tax Act (XI op 1922), Secs. 13, 
4 (3) (VII), 48-A (1). 

It cannot be laid down as a general rule that in every case an 
investment in the shape of securities made hxj a concern should be 
fixed capital. On the other hand, in every case it is to be deter-^ 
mined on its own facts whether the investment was a part of the 
ordinary business of the investor or otherwise. 

If it could he found that an investment had been made for the 
purpose of permanently excluding a certain sum from the floating 
capital of a concern^ it might be permissible to hold that that sum 
was intended to serve as a reserve or, in other words, as fixed cap- 
ital having no concern with the stock-in-trade. If, on the other 
hand ^ the facts relating to the investment unequivocally point to the 
conclusion that the im^estment is to all intents and purposes a part 
of the business and that the sum so invested is intended to serve as 
stock-in-trade, the profits arising therefrom will form part of the 
incQ^ne of the concer7i. 

It is the intention of the assessed that is to he considered in such 
matters and when once it is found by the Department as a matter 
of fact that the assessee^s intention teas to make profits frovi these 
investments as a part of the assesseeh business it is doubtful whe- 
ther the High Court can go behind that finding. 

If exemption is claimed under Sec. 4 (S) {vii) of the Income 
Tax Act by an assesses, the burden is on him to show that it did not 
arise from business a7id is of a casual and non-recurring nature. 

The assessed carried on business as a Produce Exchange, a 
business of a guasi-banking nature, and received large amounts of 
deposits from its clients in the course of its business. The deposits 
were invested in Government Securities and in the accounting year 
the securities were sold at a profit. Held : (i) that the pro fit thus 
earned was not of a capital nature but was income ; (n) that it was 
not a receipt of a casual or 7ion-recwring nature not arising from 
business within Sec. 4 {3) (vn) of the Act and was therefore liable 
to be assessed to income tax. 

Dictum: English judgments can be utilised as aids in the 
interpretation analogous provisions of law, though not as binding 



1937] 


AMBITSAB PBOBUOE BXOHANG-B LTD.j In fe 


309 


authorities on those matters where the language of the English 
and Indian Acts differ. 

When a creditor takes over the property of Ms debtor in dis^ 
charge of the loan and makes a profit by selling the property the 
question whether this profit is an accretion to capital 0 %, revenue 
depends on the intention of the creditor at the time of purchasing 
the property ; if the object of the purchase was to resell at a profit 
as soon as a suitable opportunity arose^ the profit would come into 
the revenue account and would be assessable to income tax. 

The assessee was in the habit of compiling his accounts on the 
mercantile basis and even with regard to interest on securities it 
was brought into the profit and loss account though it had not 
been received. In the year in question the Income Tax Officer adopts 
ed the cash basis and assessed the amount actually received by way 
of interest. The assessee claimed that the current assessment 
should be reduced by the over -assessment'. Held, that the question 
whether the procedure adopted by the Income Tax Officer was ille* 
gal depended on the true construction of Sec, 48-A (I) and (3); 
that that section comes into play only when income tax had 
actually been paid in excess and not earlier^ and there was no 
provision of law under which relief could be granted to the 
assessee at this stage. 

Gases referred to : 

CaIiIFOBnian Coppeb Syndicate v. Habbis [1904] (5 T.C. 
169; 6F,894). 

Ghunilad Kalyandas, In re [1925] (1 I.T^G. 419 ; I.L.B. 47 
AIL 368). 

Commissioner op Income Tax, Bubma v. J. 1. Milne [1934] 
(7 I.T.C. 67 ; 1934LT.R. 25 ; I.L.R. 11 Rang. 454 ; AJ.E. 1934 
Rang. 4). 

OOMMISSIONBB OF INCOME TaX, BeNGAL ShAW WALLACE 
Co., [1932] (6LT.C. 178; 69 LA. 206; 136 LG. 742; 36 

aW.N. 653; 34 Bom. L.R. 1033 ; 63M.LJ. 124; A.LR. 1932 
P.C. 138 ; 1932 Comp, Gas. 276). 

Mahabajkumab Gopal Saban Nabain Singh v. Commis- 
siONBB OF Income Tax, [1936] (A.I.E. 1935 P.C. 143 ; 8 LT.C. 
340 ; 1935 LT.R. 237). 

Nobthbbn Assubanob Go. v. Russell [1889] (2 Tax Gas. 
571 ; 26 Sc. L.R. 330). 

Punjab National Bank v. Empekob [1926] (2 I.T.C. 184 ; 
7 Lah. 227 ; 27 P. L. B. 416 ; A. I. R. 1926 Lah. 373 ; 96 LG. 
380 ). 
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Tata Ihdijstbial Bank, Ltd. In re [1922]( 1 I.T.O* 162 ; 24 
Bom. L.R. 188 ; 46 Bom. 567 ; A.LE. 1922 Bom. 75 ; 66 I,C. 

979). 

Thbw V. South West Afeica Co. [1924] (9 T.C. 141 ; 131 
L.T. 248), 

Wbstmihsteb Bank, Ltd. v. Osleb [1932] (17 T.C. 381 ; 
1 K.B. 668 ; 101 L J.K.B. 292 ; 146 L.T. 441 ; 1933 I.T.E. 65 ; 
1933 A.O. 139 ; 102 L.J.K.B. 110 ; 148 L.T. 41 ; 49 T.L.E. 43). 

Case stated by the Oommisstoner of Income Tax, Punjab, 
N.W.F.P* and Delhi under Sec. 66 (2) of the Indian Income 
Tax Acts in the matter of the assessment of the Amritsar Produce 
Exchange Ltd. for the year 1935^36 [Civil Beference No. 34 of 
1936], 

STATEMENT OF CASE. 

Case stated under Sec. 66 (2) of the Indian Income Tax 
Act of questions arising out of the order on appeal of the asses- 
see, the Amritsar Produce Exchange Limited (Limited Com- 
pany), against 1935-36 assessment. 

The grounds of appeal, Appellate Order, and the questions 
which the assessee requires to be referred are copied in the an- 
nexure A. The questions which in the Commissioner’s finding 
arise and properly present the contentions are included within 
the statement of facts below. 

2. Analyses are annexed (B), of : — (i) the balance sheet and 
profit-and-loss account for the years ending Slst March 1933 
and 1984 and 1936, and (li) of the “ divergences ” between the 
asseasee’s account attributions and those which have been, and 
ought to have been, adopted. 

The present assessment is that in respect of the account-year 
ending 31-3-1936, and is on a total income of Es. 45,906. 

3, A preliminary short summary of the issues may be con- 
venient. (First Issue): The Company does business as a Produce 
Exchange and holds deposits for contracting parties, greatly in 
excess of its own paid-up capital. Some considerable part of the 
held moneys was put into Government Securities, Within the 
account year, one lakh’s face value of such securities were sold at 
an accounted profit of Ks. 3,656 : which profit has been assessed. 
The Company contends that because it was not a regular dealer 
in securities, this is a “ capital ” profit and not assessable. The 
contention presented for the Eevenue is that although the Com- 
pany was not a regular dealer in securities ad hoc^ the nature of 
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the whole business makes the profit properly assessable. 

(Second Issue) ; An earlier Company doing the same business 
went into voluntary liquidation, and its liquidation proceeded side 
by side with the current business of the re-organised Company 
which is the present assessee. The old Company took ©ver from 
one of its debtors a property, and transferred it to the assessee; 
wlio sold it after a short time at an accounted profit of Rs. 770, 
which has been assessed. The assessee contends that because he 
was not a regular dealer in property (and has not been held to be 
a Successor” to the old Company’s business within Sec. 26 of 
the Act), this was likewise a Capital profit. The finding of fact 
is that the object of purchase was the realisation (re-sale): and 
the contention for the Revenue is that the assessee has failed to 
establish that the profit is one that is exempt or outside the scope 
of the Act. 

(Third Issue) : In the prior assessment, the assessee’s Profit 
account had included credit of Es. 8,000 interest on the holding 
of Securities, not actually received or receivable, computed on a 
de^die •in-diem accrual basis. Of this sum, 2,166 was computed 
against the period prior to purchase ; and the remainder after pur- 
chase, up to the end of the period of that account. This Es. 8,000 
was in that assessment charged to income tax; and as decided by 
Your Lordships in Saveli Shah (6th May 1936) that was incorrect. 
The present assessment has followed the correct basis. (One of 
the assessee’s propounded questions presents contention that it is 
not the correct basis; but I have taken this as settled against him 
by the case cited). The assessee contends that this amounts to a 
double assessment, and is therefore illegal. The contention for 
the Revenue is that, in issue of law, there is no specific legal 
right to have a correct assessment reduced by amount of a prior 
over-assessment ; (and it is noted that it is not any issue within 
the scope of Sec. 13, as to change of method-of -accounting : the 
interest in issue being within Sec* 8 of the Act, and outside the 
applicability of that provision). 

The assessee^s contention does not separate the 2,166 and the 
balance ; and the figures that have been considered by the Assist- 
ant Commissioner and the petition would properly require adjust- 
ment, of a fairly complex character analysed in annexure B. 

It is necessary to explain, however, why under Sec. 33, 1 
have not thought fit to put the contention out of issue by reduc- 
ing the prior over-assessment. Besides the proper adjustments 
in reduction of the proper figure for claim already referred to 
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there are (as also detailed in annexnre B) also certain related items 
which have escaped assessment [Ex cautela^ I have directed 
the Income Tax Officer to serve Sec. 34 notice for asseessment of 
these; but if the present assessment be not disturbed tsnder 
orders of ^onr Lordships, this will not be proceeded with further]. 
The real nett “ double assessment ” would properly be about 
5^000. But in an appellate order (passed subsequently to that 
34-35 assessment order), the Assistant Commissioner reduced the 
33-34 assessment by about 16,000, on a reversal of the Income 
Tax Officer's finding that there had been succession to the ori- 
ginal Company's business : the nett effect of which (as between 
the two parties) was that about Es. 16,000, escaped Company 
super tax. I am fully satisfied that the Assistant Commissioner’s 
decision was wrong ; and although his finding must stand in 
favour of the assesses on the second issue above, and I cannot 
deal with the matter positively at this date, nevertheless where 
the question arises whether I should eliminate an erroneous over- 
assessment in 34-35, I deem that it is not improper to have in 
consideration at the same time the (greater) under- assessment 
resnlting from the Assistant Commissioner’s order, and simply to 
decide to let things stay as they are accordingly. 

Amritsar has a number of merchants dealing in produce (most- 
ly grain) ; both actual and “forward”. The assessee is an 
association of such merchants for the better conduct of their busi- 
ness, in the usual form of a Merchants’ “ Exchange ” Company. 
The terms of business are not actually in evidence, but it may be 
stated as of common knowledge, that business is only allowed to 
be done between, the members (shareholders) : they make deposits 
against contracts, and the Exchange holds these deposits, adjusts 
and balances the accounts when the contract matures, and charges 
commission at settled rates on each such contract handled. 

It may be as well to note that there is no contention of the 
kind dealt with in re a similar Company : Hapur Chamber ^ 
Allahabad 6-4*1936 ; and that if in any later assessment any such 
contention were raised, it would be negatived or resisted as far as 
might be necessary to establish that what the Company does with 
its members is Business and is not exempted on any version of 
“ mutuality. ” It may be mentioned also that practically the 
full available profits, since the first year of this Company, have 
been disbursed as Dividends. 

The business that is now being done by this Company used to 
be done by one styled “ Sugar and Grain Merchants Banking Com 
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pany.’* The connection between the two is directly involved in 
the second item of present contention; and is also the explana- 
tion of my decision not to reduce the 34*35 assessment. 

The old Company (started in 1929) had almost identical capi- 
tal ; generally comparable accounts position ; the sameOhairman 
of Directors, with a substantial number of the same directors, and 
almost the same share-holder-membership. It was doing the same 
business, in the same premises. I have no information as to why 
a reorganiziation was decided upon, but in August 1932 the new 
Company was floated and took over the active business from Nov- 
ember, side-by-side with the winding up (in voluntary liquida 
tion) of the old Company’s uncompleted contracts and disburse- 
ment of its assets. There was a cross-account between the two 
companies for such items as went to the new Company’s charge; 
but in the circumstances, this cross-account was never large ; 
(about half-lakh balance). 

Now, in my own view, this was as plain a case of ** Succes- 
sion ” as could be found. But in this province officers had a gene- 
rally wrong understanding of the matter, of the nature which 
your Lordships have already seen in one case {Dhani-Bam^ 
22-4-36). They looked at the discontinuity of persona, not conti- 
nuity of business done ; and the Assistant Commissioner in ap- 
peal reversed on these lines the right finding of the Income-tax 
Officer that there was a succession. 

Succession is, of course an issue of fact ; and the finding of 
the Assistant Commissioner that there was no succession stands 
and has not been changed by me. But I hold that I am entitled 
to have in mind that wrong finding which led to escape of 33-34 
Company super-tax in respect of about Rs. 16,000, when I am 
being asked to go back and remedy an over assessment of slightly 
less tax effect in 34-35 assessment, I do not see why I should 
draw the line, in exercise of my reserved powers under section 33 
for rectifying errors of the officers with statutory duties, at the 
particular point where the assessee wants to draw it. If it is a 
matter of date, the over-assessment (16th August 1934) was actu- 
ally prior to the appellate order bringing about the under-assess- 
ment. Looking at all these cases as a whole, there has been a 
slight under-assessment ; and 1 intended to leave things as they 
are, and not deal in isolation with any particular part of their 
inter-connection, in assessee’s favour. 

6. The first issue relates to the profit upon selling one-iakh’s 
face value of Government Securities in December 1934» 
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The proper figure for the profit is a matter coming into the 
‘^divergency’* issue (third) below ; but for the present purpose it 
is sufficient to take the figure actually appearing in the profit- 
aod-losB account, Es. 3,656. 

The Balance Sheet analysis (annexure B) will need to be had 
in mind. The old Company had its “ Eesources ” (to use the 
Banking term) of 5 to 9 lakhs partly in Fixed Deposits, partly in 
Treasury Bills. The new Company in its first Balance Sheet 
(March 1933) had the whole six lakhs in Fixed Deposit, In 
October 1933 it put three lakhs of this into Government Bonds. 
In December 1934, it realised one lakh of these Bonds (and in 
March 1936 had approximately that amount extra in liquid form). 
It is the profit on that realisation which is in issue. 

7. The orders refer to subsequent realisations of the remain- 
ing two lakhs, and the petitioner says there is some error of date 
about that. The Assistant Commissioner also said that there was 
no need ” for realisation : and the petitioner replies that there 
was such need because, at the time, one of his current accounts 
was in overdraft. As will be explained below, nothing could he 
more conclusively against him than his own version that he did 
effect the realisation because of business need. But I do not 
think it necessary to clear up these points of fact, beyond stating 
that the assessee had throughout full cover for all his excess of 
liabilities due and actual liquid cash to meet all cash-dues 
maturing, 

8, Now, the true reason why the profit on this realisation is 
properly to be credited (as indeed it was credited) to Eevenue, is 
to be found in the ratio decidendi of the Insurance and Banking 
cases. It has nothing to do with the question whether the assessee 
is a dealer in Securities as such ; and it is patent that this assessee 
was not “dealing in” them as a trade of itself ; but unfortunately 
that is the basis on which the Income Tax Officer and Assistant 
Commissioner found the profit assessable. I have to consider 
whether the proper basis can be stated before Your Lordships 
without first setting aside the appellate Order and guiding the 
Assistant Commissioner to the right issues. That course could 
only result in delay and needless trouble to all concerned ; and it 
is plain that there is only one finding possible in the case. If 
Your Lordships consider that the proper basis cannot be brought 
into statement under Sec. 66 (2), then (as in various United 
Kingdom cases of remit) the case should be remitted for findings 
by the Assistant Commissioner accordingly. But even so the 
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issaes can be now treated as referred under Sec. 66 (1) and un- 
less the assesses himself asks to be troubled with a futile forma- 
lity, objection of this kind may perhaps be waived. 

Perhaps Punjab National Bank v. Emperor with Tata Indus, 
trial Bank Ltd., dealing with write-down claims, stbps short 
enough to be misleading. But really it is incontestable law that 
the realisations of their investments by Banka and Insurance 
Companies come into taxable account. For Insurance Companies 
it is settled in Northern Assurance Go. v. Bussell ; and it has never 
been doubted in the case of Banks (as to which the only cases are 
those like Westminster Bank Ltd. v. Osier, where the sole ques- 
tion was what constituted “ realisations ”). Of course, on the 
other hand as in 8 LT.C. 395 — and 12 T.C. 483 and 494, etc., 
simile (?) these cases explaining that the essence of the issue in 
this class of case is one of fact — it is equally incontestable that 
when part of a trading assessee’s own capital moneys goes into 
any form of “fixed” assets which are not part of what he is deal- 
ing in (even though “connected with” the trade), those are not in 
revenue account. The line of demarcation is explained in the 
Insurance leading case, namely, that when a person is (like the 
present assessee) dealing not in goods but in money, and is taking 
from his customers money, and has to hold that money as part 
of his business, and does so in ordinary business course in the 
form which is most profitable having in mind security and the 
requisite degree of liquidity, then all his dealings in that money 
lie in revenue account ; but (as in the Bank case) the invest- 
ments should not be treated like stock-in-trade and be stock 
valued, but only be brought in when there is actual “realisation” 
in some form. 

10. Questions of “capital or revenue”, and of proper ac- 
count attribution are issues not primarily of law but of fact — cf., 
e.g., Whelan v. Dover Harbour Board and Sun Insurance Office 
V. Clark. Where there are profits, the onus of showing that 
they lie outside the charge must lie on the claimant. 

If the question be of “any material”, the assessee’s own 
attribution to profit is some material (as in the leading case on 
“ Eemittances”, Scottish Mortgage Go. v. McEelvi) even though 
there are dicta to the effect that rights of the revenue do not de- 
pend one way or the other on mere book-keeping. The assessee 
suggests that on the other hand his description of hisEesource as 
“ Investment ” is conclusive in his favour. The real evidence 
lies in the Balance Sheet figures as they stand; and it is incon- 
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testable that in fact the assessee was dealing in money, not 
goods ; that his holdings of customers’ moneys resulted in a held 
balance of roughly seven lakhs against less than a lakh of own 
capital, and that the form in which he held this excess was dicta- 
ted by th^ needs of his actual business (and was not an invest- 
ment of own savings). 

I think the proper question arising is : — 

First Question f — “Was there no material enabling a finding 
that the proper account attribution for the profit on sale of 
Government Securities within the account period was in Profit- 
and-Loss (and not to capital) account ? ” 

In the Commissioner’s opinion not only there was material : 
no competant person could conceivably come to any other con- 
clusion, 

11. The second issue relates to a property taken over by the 
old Company from a debtor against his debt, and then taken over 
by the present Company for realisation, and actually realised as 
profit. 

Had the present Company been held to be a successor in fact, 
the issue would presumably fall to be decided on the same prin- 
ciples as if it had handled the whole transaction. The Case law 
08 to foreclosure-accounting is not very consistent or clear in 
India: but I think the question whether anything taken over 
comes into capital or revenue account would depend upon evid- 
ence of intention at take over — whether the evidence indicated 
an intention to hold or to realise as early as sensibly practicable. 
On that footing, I think this profit would certainly have appeared 
taxable : but as the actual finding has not been of Succession (and 
the relations with the old Company only appear as an item of 
evidence in considering what the present Company was really 
doing), considerations different, and more favourable to the asses- 
see, apply. 

There are no evidenced particulars of the dealings between 
the Old Company and its debtor : or of when it took over this 
property from him. Ail that lies in evidence is the fact of take 
over by the present Company, at a cost-figure of Es. 8,031 brought 
into Its 1934 Balance Sheet. Then the item goes out of the 1936 
Balance Sheet and 770 is taken to Profit-and-Loss account as 
^ Profit on Sale of Property.” The assessee claims that this is a 
capital, casual and non-recurring” gain, because (he says) 
there is no sufficient evidence to hold that he did invest money 
in the building with the intention of doing business in buildings.” 
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12. The matter of ** depreciation claim ’’ and some alleged 

interim use for storage — I gather, of stationery — pending the re- 
sale, is dealt with in the appeal order. The ultimate finding is 
that “ the object of purchase was re-sellmg at a profit as soon as 
a suitable opportunity arose. • 

The tax in issue (on Es. 770) is comparatively small ; and I 
think the finding, as it stands, is adequate for the purpose. 

13. The theoretical aspect of this matter is comparatively 
difificult. I do not know v^hether the proper touchstone to be ap. 
plied is a general consideration of what is or is not income ; or the 
specific exemption clause Section 4 (3-vii) which seems to aim at 
defining what is not income ; or some combination of both. 

In Mercantile Bank {Yule Trustees) the Privy Council seem 
to prefer the general consideration : but even then the United 
Kingdom cases up to 18 T. C. 680, and Lord Macmillan’s com- 
prehensive summary in 19 T. C. 390, hardly seem to me to get 
much further than saying that that consideration is one to be settled 
on principles which no commercial man would misunderstand ”, 
but which cannot be successfully crystallised in words. Then 
there is the difficulty that some Indian decisions have distinguished 
profits or gains ” (Section 4-1) as an enlargement of the single 
word Income. And in 8 I.T.O. 320 the Madras Chief Justice men- 
tioned the difficulty about the dictum at 6 I.T.C. 180 (in regard to 
the series of Single Transaction ” cases). 

On the other hand, a great many profits that certainly are 
capital could hardly be described as casual ” in the ordinary sense 
of that word — for instance the surplus derived from prudent 
investment is not what most of us would so describe. And there 
is a sense in which no profit can ever be other than “ non- 
recurring, ” 

I suggest without further expanding the theory, that where 
there is a profit and its exclusion is contended for, it is /or 
assessee to establish either that it was an accretion of his invested 
assests, not acquired with the primary object of yielding a surplus 
on realisation (but primarily as a means of bringing in its recurrent 
fruit) ; or else that it was a mere windfall not arising from any 
special activity on his part. And that in deciding on which side 
of a difficult border-lme any particular item lies, connection with 
the assessee’s regular trade is a relevant consideration. 

14. The question of law for Your Lordships ’ resolution 
seems to me to be only — 

Second Question , — “ The only relevant evidence in respect of 

I-~4l 
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fche profit on sale of property being that the said property was 
acquired in connection with the business of the assessee for the 
purpose of realising moneys, and that this realisation was actually 
effected within a short time of acquisition, was this such conclu- 
sive prooi of the profit being outside the scope of the Act, that, 
as a matter of law, the Assistant Commissioner could not hold 
that this was not proved ? 

In the Commissioner’s opinion the answer is that this was 
not so proved, 

15. The third issue involves for reconciliation of the actual 
figures, fairly close analysis of the details of account ; and this is 
given in the Annexure* Here I will try to deal with the gene- 
rality of the problem. 

It is commonplace that a business-man’s account for his 
own purposes is not by any means certain or even likely to be 
the requisite account for the purposes of the Act, Section 13 does 
give considerable latitude in regard to ‘‘ Business ” ; and for 
whatever does lie within charge of Section 10, a computation at 
the end of account, of de-die4n*diem accrual, is a method of ac- 
count that could hardly be diverged from, as far as that goes. 

In the assessee’s first Balance Sheet (and of course correspon- 
dingly in his Profit-and-Loss account) he dealt with his Fixed 
Deposits, and possibly with other accounts, on a computed accrual 
footing. He has slightly improved the placing in subsequent 
X Balance Sheets, but the essential treatment has continued, and 
has been acquiesced in. 

But what has not been acquiesced in, this year, is a like 
treatment of the Interest chargeable not under Section iO, but 
under Section 8. 

16. His de-die4n-diem accrual-computations comehnto account 
in two ways. First, there is purchase-and-sale figure, of the 
same nature as in the Haveli Shah case. The assessee has been 
putting such accrual ” (with a still further complication of a 
computation of income-tax- at-source proportionate deductions, 
and also an indefensible attribution of Bank Commission on these 
transactions to the Interest account) into Profit-and-Loss account* 

Secondly, he has been taking the like computed accruals on 
his holdings^ into his interest account. 

17. The first matter stands as a simple issue of figures, after 
Your Lordship’s Haveli Shah decisioo. Leaving aside the sub- 
sidiary complications for the moment, the position is that at pur- 
chase in the previous account Rs. 2,166 of which some part is 



1937] AMBITSAE PBODUCB EXCHANGE LTD. hi fe 3l9 

attributable to the present sold item, was wrongly credited to In- 
terest account. But now, at time of sale, the Income-tax Officer 
has correctly brought in -the like item, m the sale price of which 
the profit is the subject of the first issue. 

18. As to the second matter, again eliminating the minor 
complications, the position is that Bs. 5,834 was put to Interest 
account last year; quite properly for assessee^s own purposes, but 
be returned* it incorrectly for the purposes of the Act, and it was 
assessed. 

Now, a like erroneous attribution has been rightly excluded 
by the Income Tax Officer, who has assessed only the interest 
properly assessable (as received) under Sec. 8. 

The assessee claims to deduct Rs. 8,000 which is the total of 
these two different types of “ divergence ” in the previous year’s 
credits. 

19. He does not apparently now contend that he is entitled 
to adhere to the de die in diem basis on these items ; and I need 
say no more about that than : — 

(a) Even though as above the investment-realisations come 
into Revenue accountability, that does not make them in any way 
part of Revenue Stock account, for reasons explained in the 
“ Realisation ” cases. The Sec. 8 income is not made Sec. 10 

* The assessee’s reply to the Statement in draft includes ob- 
jection to the statement that he returned this sum. I have noted 
on this as follows: — 

“ The assessee’s 34-35 Return at page 9 of the miscellaneous 
Record brings in the Profit-and-Loss account total, including the 
8,000 in issue. This is then deducted against the heading in the 
prescribed form for items “ already charged to tax ” (and there is 
a contra-item as shown in Annexure B for tax-at-source computed 
to be deductible thereon). Because it had not, in fact, been 
already so charged, the Income Tax Officer did not acquiesce in 
this deduction. The assessee appealed on other matters, but not 
on this. 

He seeks to represent that it is incorrect to describe him as 
having “ returned ” the amount ; and to say that it was an erro. 
neons addition by the Income Tax Officer, I think the description 
of his actions as returning the amount is correct ; and, in any 
event, it is irrelevant to the question pnt, whether the actual 
over-assessment in that year has the legal effect of necessitating 
a correspondingly incorrect under-assessment, in the assessment 
in present issue of law. ” 
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income by reason of this view about the principal amount. 

{&) As a practical matter, there may be cases where difficulty 
of any divergence from assessee’s account to a theoretically right 
account, excuses an acceptance of assessee s account as it stands. 
But here, where there is this contest about the principal amounts, 
and there have been these misattributions between capital and 
income account, I could not approve of any such connivance. 

20. Hence, the case is simply one of claim to reduce a correct 
assessment by the amount of assessee’s own over-credits to his 
returned accounts m the past: the two parts of the over credit 
being of the different characters detailed above ; and there being 
also over-debits which he says nothing about. 

(These, however, would not altogether wipe out the excess). 

The question arising seems to me to be : — 

Third Question : — “ The assessee having in past assessment 
erroneously attributed part of the cost of an asset other than 
stock-in-trade to Interest account, and having also returned 
“Interest on Securities” in excess of what was actually then 
receivable and chargeable under Sec. 8, is he entitled as a matter 
of law to have his current assessment reduced by the over-assess- 
ment (or by any detail entering into that over assessment) ? ” 

In the Commissioner’s opinion, he has no legal right of this 
character ; (and although he ought ordinarily in such circum- 
stances to have his prior assessment corrected, it is not wrong to 
refuse to deal with such correction when there stands in subse- 
quent record what in the Commissioner’s finding is an approxi- 
mately equal under-assessment which cannot be speoiflcally en- 
hanced). 

Kirpa Bam Bajaj for the Assessee. 

S. M. Sikri for J. N. Aggarwal for the Commissioner. 

JUDGMENT. 

Dm Mohammad, J. — Under Sec. 66 (2) of the Indian In- 
come Tax Act, the Commissioner of Income Tax has referred the 
following three questions to us : 

(1) Was there no material enabling a finding that the proper 
‘ account-attribution ’ for the profit on sale of Government Securi- 
ties within the account period was to profit and loss (and not to 
capital) account? 

(2) The only relevant evidence in respect of the profit on 
sale of property being that the said property was acquired in 
connection with the business of the assessee for the purpose of 
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realising moneys, and that this realisation was actually effected 
within a short time of acquisition, was this such conclusive proof 
of the profit being outside the scope of the Act, that as a matter 
of law the Assistant Commissioner could not hold that this was 
not proved ? 

(3) The assessee having in past assessment erroneously 
attributed part of the cost of an asset other than stock-in-trade 
to interest account, and having also returned “Interest on securi- 
ties in excess of what was actually then receivable and charge- 
able under Sec. 8, is he entitled as a matter of law to have his 
current assessment reduced by the over-assessment (or by any 
detail entering into that over-assessment) ? 

The facts bearing upon the first question formulated by the 
Commissioner are these. The assessee does business as a Produce 
Exchange and receives a large amount of deposits from his clients 
in the course of his business. These deposits he had invested in 
Government Securities and in the accounting period he sold these 
securities in profit. A question arose whether this profit was on 
capital account or on revenue account and it is this question that 
has been formulated by the Commissioner in the form indicated 
above. The controversy existing between ‘ capital ’ and ‘revenue* 
has defied solution so far and it is difficult, therefore, to lay down 
any general considerations which would conclusively determine 
whether a certain income falls under one head or the other. In 
this case, however, it is more a question of fact than of law and 
it is on that basis that we propose to decide the matter at issue. 
It is not even denied by the assessee that the deposits that were 
invested in the shape of securities represented the moneys receiv- 
ed by him from Jais clients in the course of business and the 
burden lies on him therefore to prove that the profits realised 
therefrom could not be charged to income tax. 

Counsel for the assessee contends that the investment in 
question was in the nature of ‘ fixed capital * and not in that of 
‘ stock-in-trade and consequently the profits realized from the 
securities could in no way form part of his profits or gains of busi- 
ness as contemplated by Sec. 10 of the Income Tax Act. He has 
further urged that the profit realized from these securities is cover- 
ed by the exemption provided in Sec. 4 (3) (vii) and that as these 
profits are of a casual and non-recurring nature, the Act does not 
^pply to them. In support of his contention, he has relied on 
Tata Industrial Bankt Ltd*^ In re, Punjab National Bank v. Em- 
peror, Commissioner of Income Taa, Bengal v. Shaw Wallace d 
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Go* and Gommis&ioner of Income Tax^ Burma v* f* I* Milne, But 
in our Tiew, these authorities are not applicable in this case. 

In Tata Industrial Bank, In re, a banking concern claimed 
to deduct from the taxable profits a certain sum which represent- 
ed the amcgunt of depreciation on war bonds and securities belong- 
ing to it. A Diyision Bench of the Bombay High Court held that 
that deduction could not be allowed under Section 9 of the 
Income Tax Act of 1918 (corresponding to Section 10 of the 
Income Tax Act of 1922). The ratio decidendi of that judgment 
was that the assessing officer was not entitled in his discretion to 
allow any deduction for sums paid or debited other than those 
properly paid and debited as detailed in sub-section (2) of Sec- 
tion 9. It would be observed that that judgment does not touch 
the points awaiting solution before us. Section 10 of the present 
Act which corresponds to Section 9 of the old Act does expressly 
mention certain deductions which ate permissible, and whenever 
a deduction is claimed an assessee is bound to bring his case 
under one clause or another. Here, the assessee has put forward 
a claim not for deduction but for exclusion on the ground that 
the income earned by him cannot be computed in calculating his 
total taxable income and the question whether a certain income 
is or IS not profit or gain within the meaning of sub-Section (1) 
of Section 10 has nothing to do with the deductions permissible 
under sub-Section (2) thereof. Counsel for the issessee, however, 
urges that the converse of the principle laid down in the Bombay 
judgment holds good in the present case, but we do not agree 
with him. That judgment did not deal with the question of pro- 
fits and concerned itself only with the point whether a certain 
deduction fell within the four corners of Section 9. It will not, 
therefore, be a safe guide in this matter. 

In Punjab National Bank v* Emperor the Punjab National 
Bank Limited had invested some moneys in Government securities 
and claimed deduction on account of some depreciation in the 
value of those securities. A Division Bench of this Court dis- 
allowed the claim on the ground that the investment in question 
represented ‘ fixed capital ’ and not ‘floating capital,^ of the Bank. 
The learned Judges remarked, “It cannot be denied that the 
Bank purchased these securities not for the purpose of trading in 
them but for the purpose of retaining them permanently for use 
in an emergency. It is the practice of ail properly managed Banks 
to invest a portion of their capital in high class securities in order 
to have a readily available supply of cash in a crisis. Those seen- 
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rities were not held by the Bank as floating capital ; they were 
not held by the bank with the object of being dealt in day by day 
in the ordinary course of business. They were held as an emer- 
gency reserve and regarded as the equivalent of ready cash with 
this considerable advantage over ready cash that they brought in 
a small but secured amount of interest.^* A superficial reading 
of the judgment no doubt supports the contention of the assessee 
to some extent hut in our view what the judgment intends to lay 
down is that in every case it is to be determined on its own facts 
whether the investment was a pact of the ordinary business of the 
investor or otherwise. If it could be found that an investment 
had been made for the purpose of permanently excluding a certain 
sum from the floating capital of a concern, it might be permissible 
to hold that that sum was intended to serve as a reserve or, in 
other words, as fixed capital having no concern with the stock-in- 
trade, If, on the other hand, the facts relating to that invest- 
ment unequivocally point to the conclusion that the investment 
is to all intents and purposes a part of the business and that the 
sum so invested is intended to serve as stock m-trade, the profits 
arising therefrom will form part of the income of the concern. 
If the learned Judges, however, intended to lay down a rule of 
general application that in every case an investment in the shape 
of securities made by a concern should be treated as fixed capital, 
we respectfully beg to differ from that conclusion. In our view, 
a sweeping assertion of that nature would be altogether opposed 
to law. 

In Commissioner of Income Tax, Bengal v, Shaw Wallace 
d Go. Lid.^ the question before their Lordships of the Privy 
Council was whether a sum of money received as compen- 
sation for loss or cessation of an agency was not income, profits or 
gains within the meaning of the Income Tax Act, and their Lord- 
ships came to the conclusion that it was not, ** Income did not in- 
clude receipts of any kind which were not specially exempted 
under the Act,” and the ‘ object of the Indian Act is to tax ’ * in- 
come ’ which IS expanded into * income, profits and gains ’ though 
the expansion is more a matter of words than of substance ”, In 
their Lordships ' view, “ income in the Indian income-tax Act 
connotes a periodical monetary return, coming m with some sort 
of regularity or expected regularity from definite sources. The 
source is not necessarily one which is expected to be continuously 
productive but it must be one whose object is the production of a 
definite return excluding anything in the nature of a mere wipd- 
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fall Their Lordships further thought that the expression ‘ re- 
ceipts ’ arising from business as used in Sec. 4 (3) (vii) meant re- 
ceipts arising from the carrying on of business. We are in res- 
pectful agreement with the principles laid down by their Lord- 
ships of the Privy Council, but we fail to realise how they help 
the assessee. As indicated above, m every case that arises it is 
to be determined whether a certain profit is in the shape of a 
windfall or it is a part of a periodical monetary return with some 
sort of ' regularity ’ or ‘ expected regularity ’ and if it is found 
that the assessee intended to make these profits regularly the 
judgment of their Lordships of the Privy Council will not stand 
in the way of the Income Tax Department assessing those profits. 
Besides, the Commissioner here contends that these profits arose 
from the carrying on of the normal business of the Company and 
if that be so the exemption claimed by the assessee will not be 
available to him even under the Privy Council judgment. It may 
further be noted that in Maharaj Kumar Gopal Saran Narain 
Singh V, Commissioner of Income Tax, Bihar and Orissa their 
Lordships of the Privy Council have observed; The word 
* income' is not^imited by the words 'profits’ and 'gains’. 
Anything which can properly be described as income, is taxable 
under the Act unless expressly exempted ”. 

In Commissioner of Income Tax, Burma v. /. J. Milne the 
assessee was a tin mine owner who had been lending money to a 
mining Engineer for working a tin area. He made a further 
advance to him of a considerable amount of money under an 
agreement stipulating for payment of a share of the price of the 
mining area then contemplated to be sold and received a large sum 
of money under the agreement. The Income Tax Department 
contended that the profits made by the assessee were taxable. 
The assessee, however, resisted it on the ground that they did not 
form part of a regular business. It was held by a Division 
Bench of the Eangoon High Court that these profits were covered 
by Sec. 4 (3) (vii) of the lucome Tax Act. Page C.J. who deli- 
vered the principal judgment remarked, “ It does not appear to 
me that it was a business transaction in any sense, but was only a 
mode by which the assessee sought to secure himself against lose 
if he lent to Mr. W. S. this further sum of Es. 10,000. . . .. 
it is clear to my mind upon the face of the agreement that the 
transaction out of which the £ 6,000 accrued to the assessee for- 
med no part of any business that the assessee was carrying on. 
......the transaction was a receipt, not being a receipt arising 
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from business, of a casual and non-recurring nature within Sec, 

4 (3) (vii) of the Act’’. With the principles underlying these re- 
marks we are in respectful agreement, but the question still re- 
mains whether they apply to the case before us. 

On behalf of the Commissioner, on' the other bandf reliance 
has been placed on 6 I, T. 0, 74, Ghuni Lai Kalyandas^ In re, 
Northern Assuranoe Go.Y.Bussel^Westminster Bank Osier, 

Them Y, South West Africa Go, Ltd, and Galifornian Gopper Syndi-^ 
cate Ltd, y. Harris. 

In 8 1. T. G. 74, the assesses had purchased a plot of land 
with the idea of parcelling it into small plots and selling them 
as building sites at a profit and he sold some plots in furtherance 
of this intention. Later, the land remaining unsold was acquired 
by Government on payment of compensation. The Department 
assessed the profits which had thus accrued to the assessee aad 
the assessee contested their right to do so. It was held that the 
transaction was an adventure in the nature of trade coming 
within the defi.nition of ‘ business ’ in Sec. 2 (4) of the Income 
Tax Act and that the receipts from the sales were profits of busi- 
ness and not casual receipts exempt from assessment. 

In Ghunilal Kalyan Das, In re, the assessee who was once in 
regular business as a cloth and grain merchant which he had 
given up received a sum as brokerage for the sale of certain mills 
and this brokerage transaction was an isolated one in the year of 
assessment. On a question raised by the assessee that the sum as 
received by him was not assessable to income tax as it fell within 
the meaning of Sec. 4 (3) (vii) of Income Tax Act, a Division 
Bench of the Allahabad High Court decided against him and held 
that the transaction came within the definition of ^ business ’ and 
Was not therefore exempt under Sec. 4 (3) (vii). The learned 
Judges in the course of their judgment remarked, ** In taking the 
view we do, we found ourselves mainly upon the use of the word 
* nature ’ in the exemption. The word is not ‘ occurrence If 
the language were ‘ a casual or non-recurring occurrence ’ there 
would be much to be said for the contention of the assessee. But 
the expression ‘ nature ’ appears to ns to be a word used indepen- 
dently of the accident of the event happening in fact once only 
or more often in a fortunate year. It connotes a class of dealing 
which might occur only once, but which might occur several 
times. Now the adventure of a businessman who is enabled 
throughout his business associations to negotiate a large transac- 
tion and thereby to earn a heavy commission, may undoubtedly be 
I — 42 
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in fact non-recurring in the sense ^hat so successful an adventure 
would not be likely to occur again. But, on the other hand, it is 
a class of transaction which might occur to any such businessman 
once only or half a dozen times again, during the course of the 
year 

In Northern Assurance Go. v. Bussell^ the Lord President 
remarked, “ where the gain is made by the Company by realising 
an investment at a larger price than was paid for it, the difference 
is to be reckoned among the profits and gains of the Company 

In Westminster Bank Ltd. v. Osier ^ certain Banks converted 
their holdings of National War Bonds into 5 per cent. War Loan 
and 3f per cent. Conversion Loan, the value of the stocks receiv- 
ed in exchange being greater than the cost to the Banks of the 
National War Bonds converted. It was held by Rowlatt, J., 
they have got a new thing and at the moment they get it they 
have got something which is worth more than that which is re- 
presented in their books as the thing they got it for. That is the 
whole of it, and it seems to me that for the purpose of arriving 
at this system of making profits, which is a perfectly proper sys- 
tem, there is a profit here, and therefore the Crown must succeed 
in this case 

In Thew v. South West AJrica Go. Ltd.^ it was held by the 
High Court of Justice (King’s Bench Division) that any profits 
derived by the Company from sales of land must be taken into 
account in computing for income tax purposes the profits arising 
from the trade, adventure, or concern in the nature of trade exer- 
cised by the Company. Pollock, M. E., observed, “ The question 
that we have to determine is whether the moneys derived from 
those sales of land fell into income or are to be treated as capital 
of the company. That is the question which often gives rise to 
difficulties and gives rise to different opinion. We have to decide 
upon the substance of the case and not upon what any individual 
company may deem the particular item in the course of its trad- 
ing...! think the Company could, if they pleased, deal with the 
proceeds of the sale of land either as capital or in profit and loss 
account according as they determined to be right. ..The facts 
are not for us ; the facts are for the Commissioners who had the 
case before them 

In Galifornian Copper Sijndicaie Ltd. v. Harris^ it was held 
that the difference between the purchase price and the value of 
the shares for which the pioperty was exchanged is a profit assess- 
able to income tax. There the assesses which was a company 
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formed for the purpose, inter alia, of acquiring and reselling min- 
ing property had after acquiring and working various properties 
resold the whole to a second Company receiving payment in fully 
paid shares of the latter Company, 

The assessee contends that the English authorities are not 
of much help in the solution of the problem before us. As re- 
marked by their Lordships of the Privy Council in 6 LT,C, 178, 
The Indian Act is not in pari materia ; it is less elaborate in 
many ways, subject to fewer refinements and in arrangement and 
language it differs greatly from the provisions with which the 
Courts in this country have had to deal. Under such conditions 
their Lordships think that little can be gained by attempting to 
reason from one to the other, at ail events in the present case in 
which they think that the solution of the problem lies very near 
the surface of the Act, and depends mainly on general considera- 
tions’^ This is true and we propose, therefore, that the decision 
of this case should proceed on its own facts and in the light of 
the Indian judgments, it any. We, however, consider that the 
English judgments can be utilised as aids in the interpretation of 
analogous provisions of law though not as binding authorities on 
those matters where the language of the English and Indian Acts 
differ. 

The word ‘ business ’ has been defined in the Indian Income 
Tax Act as including ‘ any trade, commerce or manufacture or 
any adventure or concern in the nature of trade, commerce or 
manufacture.” The term ‘ total income * has been defined as 
meaning “ total amount of income, profits and gains from all 
sources to which this Act applies computed in the manner laid 
down in Sec. 16.” Under Sec. 6 those headings of income have 
been enumerated which are chargeable to income-tax and 
under Sec. 10 sub-Sec. (1) it is provided that the tax shall be 
payable by an assessee under the head ‘ business * in respect 
of the profits or gains of any business carried on by him. Sec. 4 
(3) (vii) exempts only those receipts which are not receipts arising 
from business or the exercise of a profession, vocation or occupa- 
tion and are of a casual and non-recurring nature. The combin- 
ed effect of all these provisions of law appears to us to be this: 
If exemption is claimed for any item of income received by an 
assessee, it is for him to show that the receipt does not arise from 
business and is of a casual and non-recurring nature. If he fails 
to prove either of these alternatives, he cannot bring his case 
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within the purview of Sec. 4 (3) (vii) and he will be liable to pay 
income tax on the item of income so received. 

We have already indicated that the business of the assessee 
was a quasi-banking business and it received moneys from its 
clients for the purposes of the business. It is further clear to us 
that the investments that had been made had also been made as a 
part of the same business and the receipts arising therefrom were 
to all intents and purposes receipts from business. In these cir- 
cumstances, even if the receipts were of a casual or non-recurring 
nature, they will not be covered by Sec. 4 (3) (vii). Apart from 
this, it is the intention of the assessee that is to be considered in 
such matters and when once it is found by the Department as a 
matter of fact that the assessee’s intention was to make profits 
from these investments as a part of the assessee’s business, it is 
doubtful whether we can go behind that finding. On these 
grounds, our reply to question No. 1 will be in the affirmative. 

The second question need not detain us long. The property 
in question had been taken over by the old Company from a 
debtor in discharge of his loan, and the new Company realized 
profits out of it. As remarked by the Commissioner, the question 
whether anything taken over comes into capital or revenue ac- 
count would depend upon evidence of intention at the time. The 
finding at which the Department arrived was that ‘‘ the object of 
purchase was reselling at a profit as soon as a suitable opportunity 
arose.” The assessee has failed to establish that the property 
was not acquired with the primary object of yielding a surplus on 
realization or that it was a mere windfall. We accordingly 
answer this question in the negative. 

Coming now to question No. 3, it is admitted by the De- 
partment that the assessee was in the habit of compiling his 
account on the strictly mercantile basis even with regard to the 
interest on securities. The interest due on the securities was ac- 
cordingly brought into the profit and loss statement last year even 
though it had not been actually received. The Income Tax Offi- 
cer, however, adopted the cash basis in the present year and 
assessed the amount actually received by way of interest. The 
procedure adopted by the Income Tax Officer will no doubt result 
in double assessment but whether this is illegal or not will depend 
on the true interpretation to be put on Section 48-A (1) and (2). 
Further, that Section comes into play only when the income tax 
has been actually paid in excess and not earlier and we have not 
been referred to any other provision of law which we can invoke 
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at the present stage of the assessment to grant to the assessee the 
relief prayed for. We are consequently constrained to answer 
this question too in the negative. 

We answer the three questions referred tons accordingly and 
order the assessee to pay the costs of the Commissione». 


[In the Lahobb High Court.] 

MELA MAL SHIV DAYAL 

V, 

OOMMISSIONEE OE INCOME-TAX, PUNJAB. 

Sir James Addison and Din Mohammad, JJ. 

November 26, 1936. 

Accounting — ‘ Previous Year ’ — Assessee Adopting Sam - 
bat YEAR Fob Head Office and Financial year Eor Branches 

Ebsults of Two years of Branches Cannot Be Brought 

WITHIN one Previous year of Head Office — Indian Income-tax 
Act (XI of 1922), Sec. 13 — Income Tax Manual, para, 6 (viii). 

Though, in view of the instructions contained in the Income 
Tax Manual an assessee is entitled to have two 'previous years 
one for the head office and one for the branches, he cannot incor- 
porate two years' results of the branches in one year's account on 
the ground that the two years' results of the branches happen to 
come within one previous year of the head office. 

Case stated by the Commissioner of Income Tax, Punjab, 
N.W.F.P. & Delhi, under Sec. 66 (3) of the Indian Income Tax 
Act as directed by the High Court of Lahore in its order dated 
February 10, 1936 (reported at 1936 LT.E. 206), i’n the matter 
of the assessment of Messrs. Melamal Shiv Dayal for the assess- 
ment year 1932-33. [Civil Reference No. 19 of 1936]. 

STATEMENT OF CASE. 

“Case stated under Section 66 (3) of the Indian Income Tax 
Act, as required by the High Court of Judicature in Miscellane- 
ous Side Civil Case No. 620 of 1933, referring question of law 
arising from the appeal of the assessee Hindu Undivided Family 
styled Mela Mai Shiv Dayal, in the matter of 1932-33 assess- 
ment.” 

2. The question required by your Lordships to be referred is : 
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‘^Whether in the circumsfeances mentioned above, the losses 
of the branches ought to have been allowed in the assessment 
year 1C32-33.” 

In para. 4 of my order refusing the original application for 
referencep, it was pointed out that the actual result (whether loss 
or profit) of the businesses and periods in issue had not been deter- 
mined; and it is submitted that the question may be changed to 
the form 

‘‘Whether the loss or profit of the branches in the year end- 
ing 31-3-31 ought to be determined and brought into account in 
the assessment for the year 1932-33.’’ 

3. The “circumstances mentioned ” may be thus extracted 
from Your Lordships’ Order : — • 

“ the Head Ofl5oe of the assessee firm is at Hoshiarpur 

and they also carry on business at Ferozepore, Mahalpur, Hari- 
ana and Moga. The accounting period of the Head Office is the 
Sambat year from Chet Sudi 1 to Chet Badi 16. The length of 
the Smibat year is not constant, and sometimes it extends over 
two dates of the 31st March, and sometimes it does not include 
even a single date of the 31st March. The accounting period of 
the branch offices which mainly deal with excise contracts is from 
the 1st of April to the 31st March, that is, the ordinary financial 
year. According to the assessees there was a loss at the Feroze- 
pore excise branch amounting to Es. 2,062 and at Mahalpur, 
Hariana and Moga branches amounting to Es. 4,663 during the 
accounting period 1st of April 1930 to SIst of March 1931. The 
accounting period of the Head Office for the assessment year, 20th 
March 1931 to the 5th April 1932, happened to correspond to the 
period from the “30th of March 1930 to the 19th of March 1931.” 
As the accounting period of the Head Office ended before the ac- 
counting period of the branch offices came to an end, the losses 
of the branch offices during 1930-31 were not shown m the Head 
Office accounts dealing with the accounting period ”30th of 
March 1930 to the 19th March 1931.” In the assessment for the 
year 1932-33 the losses referred to above were sought to be 
claimed as they could not have been claimed in the previous year, 
as the accounting period of the Head Office ended before the 
accounting period of the branch offices had come to an end.” 

4. As the contention is mainly related in the remainder of 
Your Lordships’ Order to “ Eegular Method of Account ” it is 
necessary to add the following facts, (taken from my order of re- 
fusal already mentioned), thus ; — 
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“ For several years prior to 29-30 this assessment had been 
made in respect of bnsinesses regularly accounted by the Sambai 
Year the length of which varies, and sometimes extends over two 
dates of 31st March (English) : sometimes does not include one at 
all, In 29-30 some Excise businesses were brought ia for the 
first time. Although the Miscellaneous Eecord is available, nei- 
ther it nor the Assessment Eecord shows exactly what was includ- 
ed (what period) ; nor explains how these new items came into 
the case, but in respect of one very small detail of Hariana (No. 
8) it is mentioned that both the Excise (financial) years fell in 
this Sambat period. The implication seems to be that results of 
two Financial years were being brought into the period. 

2. The 30-31 order (heading) misstates the account period, 
but in its contents notes that Excise losses for the year ending 
31st March 1930 did not end in this Sambat year and would be 
claimed in the following year. 

3. The 31-32 assessment was an undetailed estimate under 
Sec. 23 (4), and the Income-Tax Officer (erroneously) gave the 
account period as the previous financial year. There was a 
similar error in an initial assessment under the same provisions for 
32-33 ; but subsequently the accounts were seen and a probable 
income larger than the estimate was established. Action was 
taken for assessing this under Sec. 34 in this present order. It 
again misstates the period in the heading, but gives separated 
details in the text of order, and takes the central accounts for the 
Sambat year running 20th March 1931 to 5th April 1932. 

4. The items in issue are claims of loss in Ferozepore 
branch (Es. 2,062) and Mahalpur, Hariana and Moga branches 
(Es. 4,663) in the twelve months ending 31-3-31. I cannot see 
what happened about Ferozepore for the period ending 31-3-31, but 
the other branches for that period were brought in to reckoning.” 

5. Eelevant exracts from the Assessment Order are annex- 
ed, Annexure A. 

The grounds of Appeal are copied as Annexure B. Those 
directly relevant are Nos. (6) and (7) with (12) ; but further light 
is thrown upon the nature of the p’resent contention by compara- 
tive consideration of Nos. (8) to (11). 

It may be noted that although the 31-32 Moga account is 
brought in only as a 5-8 share, and the Phillaur account as a 3-4 
share, it has nowhere been contended that these were separate 
Partnerships. They are treated throughout as Branches, distinct 
from the Shares-in-Fitms which also came into the case ; and 
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deduced therefrom, with reference to Sec, 13 proYiso. This is the 
gist of the Income-tax Officer’s decision on the claim, and of it- 
self that decision is not a subject of law (7 LT,C, 372 etc.). 

The assesses however in his second question says that his 
method has been “accepted from year to year”. The above 
history will show that this is not correct. In any event, it is 
settled law that there is no res judicata bar in these matters. 
What the assessee might contest on fundamental principles 
is that the treatment followed in one year could not be changed 
without allowance for the effect of change : that the decision 

in 30-31 could not be diverged from in 31-32 without allowing 
the amount excluded in the 80-31 treatment. But there is no 
means of showing that there was any such erroneous treatment 
in the 31-32 estimate here relevant. 

11. In the Commissioner’s opinion, the answer to the ques- 
tion is in the negative.” 
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Executive Notes and instructions regarding the Income Tax Law 
and rules at page 148 of the Income Tax Manual. This execu- 
tive instruction runs as follows: — 

“If an assessee closes his accounts in different dates for dif- 
ferent businesses or different sections of the same business, or 
different sources of income, his income should be calculated sepa- 
rately for each business, section of business or source, according 
to the accounting year adopted for it and the aggregate of the 
income thus computed should be treated as the income of the 
previous year. Each of the years of which the income is thus 
added together must, of course, satisfy the definition of ' previ- 
ous year ’ in Sec. 2 (11) of the Act with reference to the same 
year of assessment ”. 

Whether this instruction is in accorance with law or not, 
is not very important as the assessee^would be entitled to take 
advantage of it if it is in his favour j seeing that it has been pub- 
lished for general information. The scheme of the Act and the 
definition of “previous year” would, however, seem to show that 
there can be only one previous year in one assessment. The In- 
come Tax Commissioner has remarked that he had no desire to 
go against the instruction embodied in paragraph 6 (viii), but he 
says that the concession allowed by it does not mean that the 
assessee can incorporate two years’ results of the branches in one 
year’s account on the ground that the two years’ results of the 
branches happen to come within the previous year of the main 
office. This is actually what the assessee is contending for. As 
we read this instruction it means that under it the assessee is 
entitled to have two ‘previous years’, one for the Head Office 
and one for the Branches, but in his assessment he must add the 
results of the two each year and make his return on this basis. 
He cannot accumulate the results of two years of the branches 
and account for them in one year’s results of the main office. 

For the reasons given we answer the question in the nega- 
tive and allow the Commissioner his costs. 

Question answered in the negative. 
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[In the Lahobb High Cotjbt] 

SOMGHAND MALUK OHAND 

V. 

OCMMISSIONER OE INCOME TAX, PUNJAB. 

Tee Chahd and Abdul Rashid, JJ. 

May 3, 1937. 

Eepbbenoe — Best Judgment Assessment — Question Whe- 
THBB Assessment was Made Abbitbaeily, Eeoklessly oe 
Oapbiciously — Question of Law — Indian Income Tax Act 
(XI OF 1922 Secs. 23 (4). 66 (3). 

Whether an assessment to the best judgment made under Sec. 
83 (4) of the Indian Income Tax Act, has not been made arbitra- 
rily, recklessly or capriciously without the Income Tax Officer ex- 
ercising his 'judgment' in the matter is a question of law on 
which the High Court can require the Commissioner of Income 
Tax to state the case. 

Cases referred to : 

Abdul Baei Chowduey ®. Commissionbb of Income Tax, 
Buema [1931] (I.L.E. 9 Rang. 281 ; A.I.R. 1931 Rang. 194 ; 133 
I.C. 81 ; 5 I.T.C, 352), 

OOMMISSIONBE OP INCOME TaX, C.P. V. LaXMINABAIN BaDEI 

Das [1934] (1934 I.T.R. 246; A.I.R. 1934 Nag. 183; 31 N.L.E. 
32; 153 I.C. 7) reversed by the Privy Council in Commissionbb op 
Income Tax U.P. & C.P. v. Laxminaeian Badeidas [1937] 
(1937 I.T.E. 170 ; A.I.E. 1937 P.C. 133). 

Petition under Sec. 66 (3) of the Indian Income Tax Act, 
praying that the Commissioner of Income Tax, Punjab, North 
West Prontier and Delhi ProYinces, may be required to state 
and refer the petitioner’s case to the High Court for orders. 
[Civil Mis. No. 42 of 1937]. 

Kirparam Bajaj, for the petitioner. 

Obdeb. 

This is an application under Sec. 66 (3) of the Income Tax 
Act praying that the Commissioner of Income Tax, Punjab, be 
required to state and refer to this Court certain questions of law, 
which are alleged to arise from orders passed by the Income Tax 
authorities in the coarse of the assessment for the year 1934-36. 
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These questions are six in number and are set out in detail in 
paragraph 10 of the application. In support of his contention? 
that the questions raised are questions of law, the learned counsel 
for the petitioner relied upon a number of rulings of Courts in 
India, including Commissioner of Income Tax, C.Pfv, Laxmi- 
narain Badridas, The decision of the Judicial Commissioners 
in this case, however, has recently been reversed on appeal by 
their Lordships of the Privy Council. [See Commissioner of In- 
come Tax, U.P, d G.P. V. Laxminarain Badridas, 1987 I.T.B* 
116\. In their judgment, their Lordships dissented from the view 
which had been taken in several cases in India, as to the scope of 
Sec. 66 of the Act, and approved of the decision of the Puli 
Bench of the Eangoon High Court in Abdul Bari Ghowdhwy v. 
Commissioner of Income Tax^ Burma. 

In the light of this authoritative pronouncement, counsel 
conceded that questions (a) to (e), as formulated by him in para- 
graph 10 of the petition, cannot be regarded as questions of law, 
on which this Court can require the Commissioner of Income 
TaK to state the case. 

He contended, however, that question (f) falls within the ex- 
ception mentioned in Abdul Bari Chowdhury v. Commissioner of 
Income Tax, Burma. He pointed out that the Commissioner in 
his order of the 26th of May 1936, dismissing the petitioner’s ap- 
plication under Sec. 66 to state and refer the case to this Gours, 
has observed that the Income Tax Officer has acted contrary to 
all the instructions ” which the Commissioner had issued to him 
and other subordinates for making assessments in cases of this 
kind, and that, in his opinion, “the assessee has been unfairly 
and incompetently treated on prima facie In view of 

these observations, counsel urged that the assessment has been 
made arbitrarily, recklessly and capriciously. It seems to us that 
there is force in his contention. 

We accordingly require the Commissioner of Income Tax^ 
Punjab, to state the case and refer it to us on the following 
points : — 

“Whether in the circumstances of this case the assessment 
of the petitioner was not made arbitrarily, recklessly or caprici- 
ously, without the Income Tax Officer exercising his “judgment^* . 
in the matter, and is it not liable to be set aside ? ” 

As there is no appearance on behalf of the Commissioner of 
Income Tax, there will be no order as to costs* 

Petition allowed. 
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[In The Bombay High Oourt.] 
COMMISSIONEE OF INCOME TAX, BOMBAY 

V. 

PmOJBAI N. CONTBACTOE 

SiB F. W. Beaumont, C. J., and Eangnbkab, J. 

October 6, 1936. 

Ee-assbssment — Omission to Issue Notice undeb Sec. ‘22 
(2) — No Peevious Assessment at All — Poweb to Assess Undeb 
Sec. M — ‘ Escape Assessment Meaning of — Indian Income 
Tax Act {XI of 1922), Secs. 22 (2), 34. 

Section 84 of the Indian Income Tax Act ( which empowers an 
Income Tax Officer to assess income which has escaped assess- 
ment) is wide e^iough to include cases where no notice mider Sec. 
S2 (2) had been issued to the assesses and his income had not been 
assessed at all under Sec. 28. 

[Observations Sir George Eankin in Lachhiram Basanilal, 
In re (68 Cal. 909) dissented from.} 

Where an assessment starts with a notice under Sec. 84 all 
the relevant provisions of the Act apply as effectively as where 
the assessment starts with a notice under Sec. 22 (2). 

Gases referred to : 

COMMISSIONEB OF INCOME TaX, BoMBAY V. G, V. MaNOHAB 
[1935] (1935 I.T.E. 373 ; 59 Bom. 626 ; 37 Bom. L.E. 697 ; 
A.I.E. 1936 Bom. 410 ; 158 I.C. 757 ; 8 I.T.C. 273). 

COMMISSIONBB OF INCOME TaX, BuBMA V. N. N. BuBJOBJEE 
[1931] (A.LE. 1931 Bang. 101 ; 131 I.C. 507 ; I.L.E. 9 Bang. 
161; 5 LT C. 270). 

Lachhibam Basanilal, In re [1931] (I.L.E. 58 Cal. 909 ; 
133 LG. 187 ; 35 C.W.N. 310 ; A.I.E. 1931 Cal. 545 ; 5 I.T.C. 114) 
Madam Mohan Lal v. Commissioneb of Income Tax, Pun- 
jab [1935] (1935 I.T.E. 438 ; 16 Lab. 937 ; 168 I.C. 718 ; A.I.E. 
1935 Lab. 742 ; 8 I.T.C. 413). 

Eajendbanath Mukhbbjbb V. Commissioneb of Income 
Tax, Bengal, [1934] (1934 I.T.E. 71; 61 Cal. 285; 114 7 I.C. 
663 ; A.I.E. 1934 P.C. 30; 7 I.T.G. 143). 

Case stated by tbe Commissioner of Income Tax, Bombay 
under Sec. 66 (2) of tbe Indian Income Tax Act (XI of 1922). 
[Civil Eef. No. 5 of 1936). 
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Civil Ecf. No, 5 of 1936, decided on 6tli October, 1936 made 
by Commissioner of Income Tax, Bombay Presidency and Aden, 

K. Me, L Kemp and E, M. Easily, for the Commissioner, 

Jamshed Kanga, for tbe Assesse,e. 

JUDGMENT. 

Beaumont, C. J. — This is a reference by the Commissioner 
of Income tax under S. 66 (2) of the Income Tax Act, XI of 1922, 
which raises a question within a narrow compass but of consider- 
able importance in the administration of the law relating to in- 
come tax, and there appears to be no direct authority upon the 
point. The question is ; 

“ Inasmuch as the income of the assessee for the year ending 
Slst March 1934 was not at ail assessed in the year 1934-1935, 
was the Income tax Officer justified in taking action m the 
following year under S. 34 of the Act to assess the said income 
which had escaped assessment ? 

In spite of the absence of authority, I do not feel any doubt 
as to how the question should be answered. The material facts 
are these. The year of assessment is the year ending 31st March 
1935, and the previous year ended on 31st March 1934. No 
notice was served on the assessee under S. 22, sub-s. (2), during 
the year of assessment, but on 24th June 1936, a notice was ser- 
ved on the assessee under S. 34, alleging that her income for the 
year of assessment had escaped assessment. Under S. 3 of the 
Income tax Act, ,a tax is charged in respect of all income, profits 
or gains of the previous year of every individual. In S. 22 (2) it 
is provided that : 

“ In the case of any person other than a company whose total 
income is, in the Income tax Officer’s opinion, of such an amount 
as to render such person liable to income tax the Income tax 
Officer shall serve a notice upon him requiring him to furnish, 
within such period, not being less than thirty days as may be 
specified in the notice, a return in the prescribed form and veri- 
fied in the prescribed manner setting forth {along with such other 
particulars as may be provided for in the notice) his total income 
during the previous year.” 

So that in the case of an individual his liability to assessment 
starts with a notice from the Income tax Officer requiring him to 
make a return, and if he receives no notice, he is not liable to 
make a return. In this case the assessee received no notice during 
the year of assessment. Then we come to S. 34 which pro- 
vides that : 
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If for any reason income, profits or gains chargeable to in. 
come tax has escaped assessment in any year or has been assessed 
at too low a rate, the Income tax Officer may, at any time within 
one year of the end of that year, serve on the person liable to 
pay tax 013. such income, profits or gains or in the case of a com- 
pany, on the principal officer thereof, a notice containing all or 
any of the reqnirements which may-be included in a notice under 
sub-s. (2) of S. 22 and may proceed to assess or re-assess such in- 
come, profits or gains, and the provisions of this Act shall, so far 
as may be, apply accordingly as if the notice were a notice issued 
under that sub-section*’^ 

There is no doubt in this case that the assessee had income, 
profits or gains chargeable to income tax, but it is said that the 
income, profits or gains had not escaped assessment within S. 34, 
because no assessment had ever been started and therefore there 
was no assessment to escape. Beliance is placed by the assessee 
on a dictum of SiB Geoeoe Eankin in In re LachJiiram BasantlaL 
There the learned Chief Justice said as follows, {p* 912 of 68 Cal.) 

“ Section 34 deals with income which has escaped assessment 
and it may be, though it is not necessary for the present purpose 
to decide it, that income cannot be said tp have escaped assess- 
ment m the case where an assessment has been made which does 
not include the income. I do not proceed upon that footing be- 
cause it is unnecessary for the purpose of the present case,” 

Reliance is also placed by the assessee on some observations 
of the Privy Council in Bajendranath Muherjee v. Commissioner 
of Income Tax in which their Lordships held that the expression 
has escaped assessment ” in S.'34 is not equivalent to has not 
beea assessed” but their Lordships were dealing with a different 
point in that case, and later m their judgment they sav this 
(p. 16 of 61 I.A.) : 

It may be that if no notice calling for a return under S« 22 
is issued within the tax year, then S. 34 provides the only means 
available to the Crown of remedying the omission, but that |is 
a different matter.” 

So that the actual point which we have to deal with, was 
expressly left open by the Privy Council. With all respect to 
SiB George Rankih, I do not think there is any force in thesub- 
gestion he made. It is quite true that the word * escape ’ denotes 
that some risk has been avoided. If a man were to say that he 
spent a month in Bombay and escaped the plague, one would infer 
that there was an epidemic of plague, or, at any rate, some risk of 
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plague at the time, in Bombay, otherwise the use of the word 
* escape ’ would be inappropriate ; but under S. 34 what must be 
escaped is assessment and that means the whole process of assess- 
ment, which, in the case of individuals, starts with the service of 
a notice under S. 22 (2), The liability to assessment a risk to 
which every person in British India entitled to income is liable, 
and I cannot see why the process of assessment has not been just 
as much escaped by a person who receives no notice under S, 
22 (2) as by a person who receives such a notice which proves 
in fact ineffective. It seems to me that a person who receives no 
notice under S. 22 (2) has escaped assessment, although through 
no fault of his own, the process of assessment has never been set 
in motion. 

It is argued by Sir Jamshedji Kanga on behalf of the assessee 
that the scheme of the Act is against applying S. 34 to a case in 
which no notice has been given under S. 22 (2). But I do not see 
the force of that argument, because S. 34 itself provides that the 
notice served under that section may contain all or any of the 
requirements which may be included in a notice under sub-S. (2) 
of S. 22, and then the assessment may proceed, and the provisions 
of the Act are to apply, so* far as may be, as if the notice were a 
notice issued under that sub-section. In my opinion, where the 
assessment starts, as in this case, with a notice under S. 34, all 
the relevant provisions of the Act are to apply as effectively m 
where the assessment starts with a notice under S. 22 (2). In 
my opinion therefore the view of the Income Tax Commissioner 
is right, and the question submitted to us should be answered in 
the affirmative. The assessee to pay the costs less the amount of 
the deposit of Es. 100. Costs to be taxed on the Original Side 
scale by the Taxing Master. 

Eangnbkab, J. — I agree. The question raised on this refers 
ence is not covered by any direct authority, and counsel therefore 
have, not unnaturally, relied upon the scheme of the Act and some 
judicial dicta in several cases in support of their respective con- 
tentious. Shortly put, the assessee^s contention is that, having 
regard to the scheme of the Act, S» 34 is inapplicable when no 
notice at all has been issued to an individual under S. 22 (2) and 
consequently his total income not at all assessed under S- 23. He 
says that in that case the expression ‘ escape assessment ’ used 
under S. 34 cannot apply, and that the expression is only appro- 
priate when an individual has been assessed in respect of his total 
income but for some reason or other part of the income charge- 
1—44 
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the Privy Council. The learned counsel also relied on some 
observations made by me in Commissioner of Income tax v. Gopal 
Vaijinaih. I do not think that I have said anything in that case 
which is contrary to the view which I am now taking on this 
reference. In that case we had to consider S. 34 with reference 
to the facts before us. The facts were that a person had 
already been assessed previously by one Income tax Oicer. 
In the next year of assessment, another Income tax Officer 
thought the previous assessment was wrong and was made at a 
lower rate, and it was in that connection that the observations I 
made became necessary. On the other hand, the view which we 
are taking was also taken in Commissioner of Income tax v. 
N. N. Burjorjee and Madan Mohan Lai v. Commissioner of 
Income tax, Punjab, It is true that the facts in those cases were 
not similar to the facts before us: but I think the opinions 
expressed in those cases seem to me, with respect, to be correct. 
I agree therefore that the question should be answered in the 
way proposed by my Lord the Chief Justice. 

Beference answered accordingly. 
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[In the Lahore High Court.] 

BANKE BIHAEI LAL 

COMMISSIONEE OF INCOME TAX, PUNJAB. 

CoLDSTEEAM and Din Mohammad, JJ. 

April 28, 1937. 

Salary — Depebbing Drawing op Salary to Avoid Higher 
Bate of Tax — Legality — Disbursing Officer, whether Trus- 
tee OB Bailee — Salary, whether Assessable until Actually 
Eeoeived — Indian Income Tax Act (XI of 1922), Secs. 7, 18 
(2), 60 (2) — Civil Account Code, Art. 70. 

The aasessee was an Assistant Superintendent in the office of 
the Auditor General, His monthly pay during the year oj account 
1984-86 was Bs, 4S7-8-0 and his pay for twehe months would ac- 
cordingly have amounted to Bs, 6^130, He wrote to the head of his 
office to pay him his salary for February 1986 on the 1st of April 
instead of on the 1st of March so that his total income for 1984^6 
may be less than Bs. 6,000 and the officer complied with his re- 
quest, The income tax authorities included the February salary 
also in computing the total income of the assesses on the ground 
that it was drawn in March by the disbursing officer and must be 
regarded as having been paid to the assessee in that month as this 
amount must be treated as having been held by the head of the office 
in trust for the assessee until it was actually paid over to him. Held, 
on a reference by the Commissioner , that there was no reason why 
the head of the office in such circumstances should he treated as a 
bailee or trustee ; that income tax is to be assessed upon salary with 
reference to the time at which it is actually received by the employee 
and that the income tax authorities acted wrongly in including the 
February salary in computing the total assessable income of the 
assessee. 

Cases referred to : 

Bhikhamchand Laxmichand V, Commissioner of Income 
Tax, U.P. & C.P. [1935] (7 LT.C. 184; 1935 LT.E. 120). 

Commissioner of Income Tax, Burma v. Bombay Burma 
Trading Coepobation [1933] (11 Eang. 172 ; 1933 I.T.E. 162)* 

Case stated by the Commissioner of Income Tax, Punjab, 
under Sec. 66 (2) of the Indian income Tax Act, XI of 1922, in 
the matter of the assessment of Bank© Bihari Lai for the assess- 
ment year 1936-36* 
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Bhagawat Dayal, for the kBsmsee* 

S. M. SiJcri for J. N. Aggarwal, for the Commissioner. 

JUDGMENT. 

CoLRSTBBAM, J. — This IS a reference made to this court by 
the Commissioner of Income Tax, Punjab, North West Frontier 
and Delhi Provinces, under Sec. 66 {%) of the Indian Income Tax 
Act of 1922 arising out of the assessment to Income Tax of a 
Government servant. 

The circumstances stated by the Commissioner are as follows : 

The assessee is an Assistant Superintendent in the office of 
the Auditor General. His monthly pay during 1984-36 (assess- 
able for 1936-36 assessment) was Es. 427-8-0. His pay for the 
twelve months would accordingly amount to Es. 5,180 chargeable 
at 9 pies per rupee plus 26 per cent. If however his February 
pay, normally payable in March were deferred to 1935-36, his sal- 
ary in 1934-85 would be taxable at the rate of 6 pies plus 25 per 
cent and the remaining Es. 428 would be taxable at whatever 
rate was found appropriate to the 1936-37 assessment which in 
ordinary expectation would be 9 pies plus one* sixth. In May 1936 
the assessee made a return including his salary for March 1934 
(paid normally in April) to January 1936 accompanied by a letter 
submitted through the head of his office who noted on it that pay 
for February 1935 was * disbursed to him ’ on let April 1936. 
Assessment was made originally on the basis of that return. 

Meanwhile the Income Tax Officer, under instructions from 
the Commissioner, served notice on the assessee for inclusion of 
the salary for February. In his reply the assessee stated that in 
a letter dated the 5th February he had asked the head of the office 
to pay him his February salary on the Ist April instead of on let 
March 1936 and that the head of his office had complied with his 
request. The letter of the 6th February ran : 

“ I beg to request may pay for the month of February 1936 
may kindly be paid to me on the 1st April 1935 instead of on let 
March, 1936. By doing so my total income for the financial 
year ending on 31st March 1936 will be less than Es. 6,000 and 
I will be assessed to income-tax at the rate of 6 pies per rupee 
instead of 9 pies per rupee.” 

The assessee^s salary was drawn by the head of his office 
either on the 21st or 27th March. 

The Income Tax Officer included the salary for February in 
the yearns assessment on the ground that as it was drawn in 
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March it; must be regarded as having been paid in that month, 
because it was held by the head of the ofiSce in trust for the as- 
sessee until it was actually received by the latter. 

The assessee appealed pointing out that under article 70 of 
the CivillAccount Code the head of the office is responsible to 
Government for pay drawn by him until he has paid it to the 
person entitled to receive it and obtained his receipt, that in ex- 
actly similar circumstances salary for eleven months only had 
been assessed in previous years and that the action of the Income 
Tax Officer had overruled the decision of his predecessors. 

The Assistant Commissioner rejected the appeal and the as- 
sessee asked for a reference to this Court. 

The question referred by the Commissioner is ‘'was it im- 
possible as an issue of law for the Assistant Commissioner to find 
that the assessee^s salary for February 1935 was paid by or on 
behalf of Government before the end of March 1935 ? ” The Com- 
missioner’s opinion is that, as section 7 of the Indian Income 
Tax Act does not require salary which is taxable to be received 
by the assessee but paid by the employer within the period con- 
cerned, and, as it was the duty of the head of the office to dis- 
burse the salary with reasonable promptitude and return it to the 
Treasury if he could not disburse it, and as it was at the assessee’s 
request that he retained it longer than was necessary, the head 
of the office can have retained it only as a bailee or agent for the 
assessee. In his opinion therefore payment was made when the 
money was drawn from the Treasmy and the head of the office 
began to hold it as the assessee’s agent. 

I am unable to see why the head of the office in the circum- 
stances of this case must be regarded as a bailee or trustee. The 
obligation to pay a certain sum of money to the assessee could 
not make him a bailee ; for bailment can be of specific property 
only He was clearly not acting as the assessee’s agent in draw- 
ing the salary for February for he had not been authorised by the 
assessee either to draw the February salary in March or to keep 
it on the assessee’s behalf, and if the view taken by the Income 
Tax Authorities that the salary was in law paid when it was drawn 
be correct, he was acting in a manner prejudicial to the assessee- 

That income tax is to be assessed upon salary with reference 
to the time at which it is actually received by the employee 
seems clear from the provisions of Sec- 18 (2) and Sec. 60 (2) of 
the Act. Sec. 18 (2) lays down that income tax is to be deducted 
at the time of payment and as no deduction was made in March 
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in this case it follows that the Febinary salary was paid not in 
March but in April. Sec, 60 (2) clearly indicates that the assess- 
ment is to be OB the amount actually received during the period 
for which the tax is assessed. 

Eule^ 70 of the Civil Account Code makes it clear that the 
assessee^s February salary did not under the rules belong to him 
in March for had the head of the office lost it the responsibility 
would have been his, no receipt for it having been given by 
the assessee. 

Here I may say that we have not been referred to any law 
or rule making it obligatory for an employee to demand payment 
of his salary in the month following that for which it is payable 
or forbidding him to ask for its payment to be postponed. 

In support of the Commissioner’s view counsel for the Crown 
has cited Bhikam Chand Laxmi Cliand v. Commissioner of Income 
Tax, Central and United Provinces (7 I.T.G. 184) but that judg- 
ment does not deal with the taxation of salaries for which Sec. 7 
of the Act specially provides. 

The Full Bench judgment of the Eangoon High Court in 
Commissioner of Income Tax, Burmah v. Bombay Burmah Trad- 
ing Corporation, (l.L.R, 11 Eangoon 172) on which reliance is 
placed by counsel for the assessee dealt with a case relating not to 
the assessment of salaries but to the assessment of contributions 
by the employer to his employee’s provident fnnd, but much of 
what is said in that judgment goes to support the present as- 
sessee. The opinion was there expressed that upon a tme con- 
struction of Sec. 7 (1) read with Sec, 18 (2) salary is not assess- 
able to income tax until it has been paid to and received by the 
employee, the scheme of the Act being to levy income tax not 
upon potential but actual profits. 

Lastly it is to be noticed that the prescribed form for the re- 
turn of income tax on salaries includes not the months of the 
income tax year for which salary is payable but the month! 
March to February in which the salary is paid. 

For the reasons I have indicated I would answer the ques 
tion referred in the affirmative. 

The assessee will have his costs and his deposit will be r€ 
turned to him. 

Din Mohammad, J. — I agree. 

Question answered in the affirmative^ 
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[In the Calcutta High Court.] 

NOETH BEITISH AND MERCANTILE 
INSURANCE 00., In re 

Sir Harold Derbyshire, C. J., Costello, J., and Panokridgb, J. 

March 20, 1937. 

Income Tax — Insurance Company — Profits Asgbbtain- 
BD' under Rules 25 and 35 — Company’s Eight to Claim De- 
duction OF Interest on Tax Free Securities Prom Profits 
so Ascertained — Eight to Claim Credit for Income Tax on 
Interest on Securities Deducted at Source — Ebfbbence^ — 
Mode of Framing Questions — Conflict Between Act and 
Rules — Act Must Prevail — Indian Income Tax Act (XI of 
1922), Secs. 8, 18 — Income Tax Rules, Rb. 25, 36. 

Per Derbyshire, C.J., Costello, J., and Panckridgb, J. — 
Where incoine tax is charged in respect of the income^ profits 
and gains of a life insurance company computed in the manner 
prescribed by Buies 26 and 35 of the Buies framed under Sec* 69 
of the Indian Income Tax Act, the company can claim credit under 
Sec, 18 {5) of the said Act for any deductions of tax on interest on 
securities made at source. 

Per Derbyshire, C.J., and Costello, J. (Panckbidge, J., 
dissenting : — Where the profits of a life insurance company have 
been ascertained under Buies 25 and 85 of the Buies framed under 
Sec. 59 of the Indian Income Tax Act, the company is entitled to 
claim that from the amount so ascertained so much of the income, 
profits and gains of the company as are due to interest on tax free 
securities of the Government of India should be deducted in com- 
puling its assessable income. 

Where there is a conflict between Buies framed under a 
statute and the enactment of the Statute itself, the enactment must 
he treated as the governing consideration and the rules as sub- 
ordinate to it even though the rules may have statutory authority. 

A privilege or exemption ought always to he taken into account, 
whether assessment is made under one part of a taxing statute or 
another part of the same Act. 

1—46 
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Panokbidge, J. — The notional figure arrived at under Buies 
M and 35 ofi the Income Tax Buies cannot be analysed or dis- 
sected so as to allow the proviso to Sec. 8 to operate. 

The ‘^previous year ’ in the case of insurance companies means 
the twelve months ending with the last day of the year last preced- 
ing the beginning of the year of charge. 

Because a question is a question of law it is not necessary to 
state in a general form, and it is often preferable to formulate it 
with reference to the facts of the particular case. 

When what is appealed against is an assessment or re-assess- 
ment under Sec. 8i, the Assistant Commissioner is bound to confine 
himself to what is covered by such assessment or re-assessment and 
cannot deal with the matter covered by the previous assessment 
under Sec. 33. In any event he has no power to enhance the assess- 
ment when the assessee rightly objects to the assessment or re- 
assessment on the ground that the proceedings of the Income Tax 
Officer were without jurisdiction on the face of them. 

Cases referred to ; 

Hughes v. Bake of New Zealand [19361 (63 T.L E 268 
3 All E. E. 975). 


Institute of Patent Agents 'v. Lockwood [18941 (1894 
A. 0. 347). ^ ^ 


Kashihath Bagla v. Commissiohbb of Income Tax U P 
[1931] (4 I.T.C. 472; 136 I.C. 576 ; A.I.E. 1932 A. 1). ’ ' ’ 

Ministeb of Health v. The King [1931] (1931 A. C. 494). 
Queen v. Bied & Othees. [1898] (Q. B. 340). 


Sattendeamohan Eoy Choudhbx, In re. [1930] (34 C.W.N. 

816 ; I.L.E. 68 Cal. 326 ; A.I.E. 1930 Cal. 627 ; 129 I C 405 
4 I.T.C. 447). 


Case stated by the Commissioner of Income Tax, Benual, 
under Sec. 66 (2) of the Indian Income Tax Act, in the matter 

of the assessment of the North British and Mercantile Insurance 

oo. 
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STATEMENT OF CASE. 

At the request of the North British and Mercantile Insurance 
Company Limited (hereinafter referred to as the assessee) a State- 
ment of Case is submitted for the decision of Their Lordships 
under Sec. 66 (2) of the Indian Income Tax Act on the questions 
of law which will be found formulated in paragraphs 9 and 12 of 
this statement. 

2. Facts of the Case. — The assessee, which is an insurance 
company incorporated in England, has asked for a reference in res- 
pect of questions arising out of the assessments for the years 
1932-33, 1933-34 and 1934-35. The point at issue in respect of 
the assessments for the last two years are identical, but in addition 
the assessee has formulated two further questions in respect of the 
assessment for 1932-33 and in these two questions, the legality of 
the Income-tax Officer’s action in starting and making a supple- 
mentary assessment under Section 34 of the Act and the legality of 
the Assistant Commissioner's action in enhancing the assessment 
when the case came before him on appeal have been questioned. 
I propose to state a case for the assessment year 1984-35 in res- 
pect of the questions which are common to the three assessment 
years and decide the questions at issue so far as they relate to the 
assessment years 1932-33 and 1933-34 in accordance with Their 
Lordships’ decision on this reference : while as regards 
the two additional questions in respect of the assessment year 
1932-33, 1 am stating a case herein on one of them for Their Lord- 
ships’ decision. 

3. This Company does business in Life Insurance and Fire 
Insurance in India as well as in other parts of the world and the 
assessment for the year 1934-35 was made on an income of 
Es. 6,90,883 of which Es. 5,24,967 is from Life Assurance busi- 
ness and Es. 1,65,916 from Fire Assurance business. There is no 
objection regarding the income from the latter and I shall there- 
fore confine myself to the Life Assurance business in 
this statement. 

4. In accordance with Sec. 59 (2) (a) of the Income Tax Act 
the Central Board of Eevenue may make rules prescribing the 
manner in which, and the procedure by which the income, profits 
and gams shall be arrived at in the case of insurance companies. 
According to Clause (5) of Sec. 59, rules made under this section 
shall have effect as if enacted in this Act. The Central Board of 
Eevenue have framed Eules and the Eules, so far as they are rele- 
vant to this case, are Eules 25, 27, 30 and 35. In accordance 
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with Enle 35, the total income of the Indian branches of non- 
resident insurance companies (Life, Marine, Fire, etc)., in the 
absence of more reliable data, may be deemed to be the proportion 
of the total income, profits or gains of the companies, correspond- 
ing to the proportion which their Indian premium income bears 
to their total premium income and for the purpose of this Enle, 
the total income, profits or gains of non-resident Life Assurance 
Companies whose profits are periodically ascertained by actuarial 
valuation shall be computed in the same manner as is prescribed 
in Enle 25 for the computation of income, profits and gains of 
Life Assurance Companies incorporated in British India. 

Eule 25 reads as below : — 

In the case of Life Assurance Companies incorporated in 
British India whose profits are periodically ascertained by actuarial 
valuation, the income, profits and gains of the Life Assurance 
Business shall be the average annual net profits disclosed by the 
last preceding valuation, provided that any deductions made from 
the gross income in arriving at the actuarial valuation which are 
not admissible for fehe purpose of income-tax assessment, and any 
Indian income-tax deducted from or paid on income derived from 
investments before such income is received, shall be added to the 
net profits disclosed by the valuation’*. 

The computation of profits in the case under discussion has 
been made in accordance with Eule 35 read with Eule 25. The 
average annual net profit disclosed by the last preceding actuarial 
valuation which has been made the basis of the assessment under 
discussion is of the quinquennial period ending 31st December, 1930. 
The accounting period in respect of the assessment year 1934-35 
is the year ended 31st December, 1933. The average annual pro- 
fit the quinquennial valuation period ended 31st December, 1930, 
has according to the provisions of Eule 25 been taken to be the 
income of the “ previous year.” 

5. The company did nob submit their all world account to the 
Income-tax Officer but a statement of accounts of Life Business 
in India (including Burma) was submitted. The Income-tax Officer 
however in making his assessment went on this statement which 
reads as below . 

Life Business in India (including Burma). 

The profit or loss on the Life Business cannot be ascertained 
by simply taking the difference between the income on the ou© 
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hand and the ontgo on the other. It can only be ascertained by 
actuarial calculation in which the whole amount of the interest 
received is taken into account. 

Valuations were made as at 31st December, 1925, and 31st 
December, 1930, and the profit for the 6 years 1926- tc? 1930 in- 
clusive, including the interest received, amounted to Es. 26,24,835, 
of which one-fifth is applicable to the year 1933. 

Rs. 6,24,967-0-0 

Less expenses in 1933 in 

collection of interest ... 1,620-4-0 

The sum of Es. 1,520-4-0 relates to interest received in the 
year ended 31et December, 1933, and does not concern the valua- 
tion period ended 3l8t December, 1930. 

Total Intbebst Rbobivbd — 

(1) Interest on Investments on which tax has already been 

paid — 

(a) Interest taxed at source Gross ... Es. 6,90,921-4-0 
Tax 1,16,953-1.6. 

(5) Interest received free of Tax equals net 22,100-0-0 

(2) “Interest from which Tax has not been deducted — 

(a) Interest on loans granted by the Company on 

security of its policies ... 1,56,628-12-0. 

(6) Interest on Bank Deposits 1,098-7-0 

1,67,627-3.0 


8,70,648-7-0 ” 


The Income-tax Officer asked the company to produce a cer- 
tificate as to the composition of the interest item entering into the 
profit on life Business for the quinquennium 1926-30 in response 
to which the following statement signed by the London Actuary 
of the Company, dated 15th June 1934 was submitted. 

“ Indian Income Tax — 

Life Profits 1926-30 — Indian Business. 

Liability 1st January 1926 including new bonus 1,93,31,960 
Premiums ••• 1,21,93,333 

Interest 48,08,196 


3,63,33,489 
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Claims 

Surtenders and Bonus Surrendeis 
CommiBsion and Expenses of Management 
Liability 31st December 1930 
Profit for Quinquennium 


Yearly profit for purposes of Indian Taxation 
1931-32 to 1935-36, one fifth of Es. 26,24,835 ... 

“ The interest collected in India during the 
1926-1930 on our Indian Life Investments 
Bs. 40,75,708 as will be seen from the accompanying statement A.” 

“ The amount of interest considered to have been earned on 
the Indian Life business, however, during the same period, cal- 
culated at the average rate earned on the total Life funds of the 
Company, amounted toEs. 18,08,196 and in computing the Indian 
Life Profits of 1926'30 for the purposes of the valuation of our 
Indian Life business, an amount of Es. 7,32,488 has been added to 
the amount of the interest Es. 40,75,708 collected in India in 
order to arrive at the figure of Es. 48,08,196 credited in the valua- 
tion statement.” 

The statement marked “ A ” referred to above is subjoined. 

“A” 

NOETH BEITISH & MEECANTILE iNStTBANCE COMPANY LIMITED. 

Interest collected in India on Indian Life Investments. 



Taxed at source 

Free of Indian 

Without deduc- 

Year 

in India 

Income 

tion of Indian 


(Gross interest) 

Tax 

Tax 


Es. 

Es. 

Bs. 

1926 

4,44,692 

2,04,790 

88,195 

1927 

4,49,834 

2,04,790 

98,031 

1928 

4,97,074 

2,04,790 

99,713 

1929 

6,32,093 

1,95,911 

1,08,421 

1930 

7,90,060 

22,577 

1,34,767 


27,13,723 

8,32,858 

5,29,127 
Deposits, etc. 


ve,52,860 

12,20,286 

27,43,600 

2,20,92,009 

26,24,835 

3,63,33,489 


5,24,967 


quinquennium 
amounted to 
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Sdmmaey foe Quinquennium 1926-1930. 

Es. 

Taxed at source in India (Gross Interest) ... 27,13,723 

Free of Indian Income Tax ... 8,38,858 

Without deduction of Indian Tax ... 6,29,127 

Total Interest collected in India on Indian 

Investments .. 40,75,708 


6. In making the assessment, the Income-tax Officer took the 
Life Assurance business income to be Es. 6,24,967 as returned 
by the company but he classified it under the following heads — 

Business loss ... Es. 18,433 

Interest on securities — 

Taxed ... Bs. 5,42,744 

Tax-free ... Es. 1,66,672 ... 7,09,316 

6,90,883 


The income from Fire Assurance business being Es, 1,66,916 
the balance Es. 5,24,967 relates to the Life Assurance business. 
The amounts of interest on Indian securities received by the 
Company during the five years ending 31st December, 1930, for 
which the last actuarial valuation was made are as below. (There 
is no dispute about these figures.) 


Year. 

Gross interest. 


Tax 



Es. 

Es. 

A. 

P. 

1926 

... 4,46,692 

41,689 

16 

2 

1927 

... 4,49,834 

42,172 

1 

3 

1928 

... 4,97,074 

46,608 

9- 

4 

1929 

... 6,32,063 

49,877 

1 

3 

1930 

... 7,90,060 

76,814 

2 

8 


27,13,723 

2,59,661 

13 

8 


Average 6,42,744 

61,332 

6 

0 


Purporting to act under provisions of Rule 27 of the Rules 
under the Income-Tax Act, the Income-tax Officer gave credit 
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of Rs, 51,322-6-0 in the asBeesment which worked out as 
below — 

Fire Profit ... Rs. 1,65,916 

One-fifth of life profits as per valua- 
tion as on 31st December 1930 
as settled, ... Rs. 5,24,967 


Total income ... Rg. 6,90,883 


Less Interest on tax free securities 


being one-fifth of same as in- 


eluded in the above surplus . 

.. Rs. 

1,66,572 



Interest on taxed securities 

as 




above ... Rs. 6,42,744 . 

.. Rs. 

7,09,316 



Business Loss 

Rs. 

18,433 



Less interest on taxed securities., 

1 . Rs. 

5,42,744 



Taxable income 

.. Rs. 

5,24,311 



Add tax-free interest 

.. Rs. 

1,66,572 



Total income 

. Rs. 

6,90,883 



Income-tax on Rs. 6,24,311 at 26 

pies 

Rs. 

A 

P 

per rupee 

.. . 

71,000 

7 

0 

Less credit under Sec. 18(6) being one 




fifth tax deducted as already 

worked 




out 


51,332 

6 

0 



19,668 

1 

0 

Surcharged 26 per cent 

« • « 

17,760 

2 

0 


37,418 3 0 


Super-tax. 

... 6,90,883 

50,000 


Total income 
Less 


6,40,880 
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Es. 

A. 

P. 

Super-tax thereon at 12 pies per rupee 

40,055 

3 

0 

Surcharge 25 per cent 

10,013 

13 

0 


50,C69 * 

0 

0 


Ifc will be seen that the Income-tax Officer here classified the 
average of the actuarial surplus, although according to rule 25, 
the average annual net profits disclosed by the actuarial valua- 
tion are to be held as income, profits and gains of the Life As- 
surance Business and according to rule 36, these average profits 
will be the basis of the determination of notional total income. 
In making this classification and saying that he gave credit under 
Sec. 18 (6) he accepted the statement of the assessee without exa- 
mination and proof and in this he was clearly wrong. The credit 
was really given in accordance with Eule 27 of the Enles framed 
under the Act. 

7. The Company appealed to the Assistant Commis- 
sioner and relevant extracts from the grounds of appeal are 
subjoined. 

‘*5. Your Petitioner had, however, in point of fact already 
paid income tax in the year ending 31st December 1933 amount- 
ing to Es. 1,16,953-1-6, by deductions at source from interest on 
securities under Section 18 of the said Act. 

“6. Notwithstanding this, however, the Income-tax Officer 
in contravention and in disregard of the express provisions of 
Sec. 18 (5) of the said Act failed to give your Petitioner credit 
for the said sum of Es. 1,16,953-1-6 in the said assessment under 
appeal, being the assessment for the following year within the 
meaning of the said Section. The Income-tax Officer only gave 
your Petitioner credit for a sum of Es. 61,332-6-0. In the result 
your Petitioner has suffered double taxation to the extent of the 
difference, viz,, Es. 65,620-11-6. 

*‘7. Your Petitioner contends and submits that Sec. 18 (6) 
of the said Act is clear and unambiguous in its meaning and is 
mandatory. The provisions of the said section cannot be varied 
or modified by rules or directions introduced by the Income-tax 
Manual or otherwise and your Petitioner is entitled as of statu- 
tory right to the full credit in the assessment under appeal for 
the whole amount of income-tax paid as aforesaid by deduction 
during the year ending 31st December 1933. 

1—46 
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8, If such credit had been given by the Income-tax Officer 
yonr Petitioner would have been entitled to a refund of 
Es. 28,202‘8-6 instead of which a demand has been made on your 
Petitioner to pay a further sum in tax of Es. 37j418-3 0. 

“ 9T Your Petitioner claims that the assessment be reduced 
by giving the full credit of tax previously paid in conformity with 
the provisions of Section 18 (5) of the said Act and your Peti- 
tioner claims a refund accordingly/’ 

The complaint of the assessee before the Assistant Commis- 
sioner of Income-tax was that they should have been given credit 
for a sum of Es. 1,16,953-1-3 under Sec. 18 (6) while the Income- 
tax Officer had allowed a credit of Es. 51,332-6-0 purporting to 
act under Eule 27. In disposing of the appeal under Sec. 31 
(3) (a), the Assistant Commissioner of Income-tax enhanced the 
assessment (after giving the appellant a reasonable oppoitunity 
of showing cause) by holding that the income assessed although 
shown by the Income-tax Officer as classified into the heads stated 
above is in fact Life Assurance Business income not capable of 
such classification. A copy of the Assistant Commissioner’s ap- 
peal order is in Appendix 

8. In their application under Sec. 66 (2) the Assessee Com- 
pany formulated three questions as arising out of the appellate 
order. As I do not propose to refer any of those questions as for- 
mulated by the assessee, they need not be reproduced here. These 
questions, however, will be found in Appendix “D”. 

The questions of law that really arise out of the appellate 
order may be formulated as below : 

Question 1 : — Whether, when the income, profits and gains 
of a Life Assurance Company are arrived at for the purpose of 
charging income-tax for any year, in the manner prescribed by 
Eule 35 read with Eule 25 of the rules made by the Central Board 
of Eevenue in exercise of the powers conferred by Section 69 of 
the Indian Income-tax Act (Act XI of 1922) it is open to the as- 
sessee to go behind this notional figure by referring to the actual 
sources of its receipts and claim exemption from taxation in res- 
pect of any portion of the income. 

Question — Whether, when the income, profits and gains 
of a Life Assurance Company are arrived at for the purpose and 
in the manner specified in question 1, and income-tax is charg- 
ed in respect of such amount, it is open to the assessee to go be- 
hind this notional figure and refer to the actual sources of its 
receipts in order to claim that a portion of the total income 
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calculated represented income chargeable under the head “interest 
on securities 

Question 3 : — Whether, when income-tax for any year is 
charged in respect of income, profits and gains of a Life Insurance 
Company computed in the manner prescribed by the ruleS referred 
to in question 1, the assessee can claim credit under Sec. 18 (5) 
of the Indian Income-tax Act, for any deductions of tax made at 
the sources. 

Instead of referring the questions as framed by the assessee 
I beg to refer the above three questions to the Hon’ble High 
Court and as required by Sec. 66 (2) of the Indian Income-tax 
Act I give below my own opinion thereon. 

10, In my opinion when for the purposes of assessment of 
Insurance Company its income, profits or gains are determined in 
the manner prescribed by the Rules 25 to 36, it is not open to us 
to analyse the figure thus arrived at and determine the several ele« 
ments constituting the total. It is indeed difficult thus to analyse 
the figure arrived at by the empirical method prescribed by the 
rules. The question of determining the profit and loss of an Insur- 
ance Company is very complex and it was with a view to avoid 
all such complex calculations involved in the matter, that certain 
empirical rules were framed for the assessment purposes. What- 
ever may be the reason why these empirical rules were so fram- 
ed, we have given those rules and we are bound to apply them and 
them only for the purpose of finding out the total income of an In- 
surance Company. For such a Company therfore the total income 
becomes only a notional income amd unless otherwise provided by 
these rules it is not open to us to introduce any dissection or ana- 
lysis of this total. In my opinion in the case of an Insuranc 
Company, its income, profits and gains are not even classified 
under the heads referred to in Sec. 6 for determining the manner 
in which these are to be charged to income-tax. Such manner 
of its chargeability is otherwise provided by the Act. Assessment 
of such a company is specially provided for by these rules and 
it is to be remembered that Sec. 59 (6) makes them as effective as 
if enacted in the Act. Sec. 3 of the Income-Tax Act, generally 
known as the charging section, provides that while charging in- 
come-tax for any year, it shall be charged in respect of all income, 
profits and gains of the previous year of the assessee. Sec. 2 (11) 
(6) defines the ‘ previous year ’ in the case of a company or class 
of company to be ‘ such period as may be determined by the 
Central Board of Revenue or by such authority as the Board 
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may authorise in this behalf’. Section 22 (1) requires that every 
company shall furnish a return of the ‘ total income ’ of the 
Company during the previous year and Section 23 (1) provides for 
assessment of this * total income ’« It may be pointed out that 
'the previous year ’ does not necessarily mean the preceding year. 
It may be any other period, and the Central Board of Eevenue is 
given power to determine such a period* W^hatever be the period 
that may be determined to be the previous year for a Company, it 
must be remembered that assessment for any year does not mean 
assessment in respect of the income of that year, but assessment 
in respect of the income of ‘the previous^'year Consequently, 
if for example, 1930 be determined to be the previous year of a 
Company for its assessment for 1934-35, the income which will 
have to be found out must be the income of the year 1930 and it 
is this income which will be assessed during 1934-36. This will 
no doubt be arrear assessment. Indeed the scheme of the present 
Income-tax Act is one of arrear assessment. Only ordinarily the 
year’s income is assessed daring the next succeeding year. Ordi- 
narily this is so. But this is not the general rule for all cases and 
it has already been pointed out how in cases of Companies it is 
open to the Board to determine otherwise. In the case of an 
Insurance Company Bales 25 to 35 determine this ‘ previous year’ 
to be the average year of the preceding valuation period and Buie 
35 gives the special rule for computation of ‘ total income ’ in 
case of a foreign insurance company. These rules it has been 
pointed out, have been made in the exercise of power conferred 
by Section 59. Section 59 empowers the Board to make rules for 
carrying out the purposes of this Act and for ascertainment and 
determination of any class of income. In particular the Section 
empowers the Board by making rules to prescribe the manner in 
which, and the procedure by which the income, profits and gains 
shall be arrived at in the case of Insurance Companies. “The 
income, profits and gains here, in my opinion, means ‘ the in- 
come, profits and gains’ in respect of which income-tax is to be 
charged under Section 3. In exercise of this power conferred by 
Section 59 the Board has made several rules, of which rules 26 
to 30, 32 and 35 relate to the Insurance Companies. The one 
relevant for our present purpose is Buie 35 which prescribes the 
manner in winch the total income of the assessee company is to be 
determined. The assessee itself while submitting its return work- 
ed up the proportion referred to in the rule and the Income-tax 
OflScer simply accepted this calculation of the assessee. The 
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calculation made by the assessee for the purpose of this rule has 
already been gWen. It will appear therefrom that for the purpose 
of finding out the total income, profits and gains of the Company 
taken in all its branches, the assessee took the figures for the 
period of 6 years ending *31st December, 1930, Thu^ the total 
income calculated for the Indian branch was really the average an- 
nual income of the branch during the period of 5 years ending 31st 
December, 1930. This is the income in respect of which income- 
tax has been charged for the year 1934-35. Eemembering that 
the Central Board of Revenue cannot only prescribe the manner 
in which income to be charged shall have^to be calculated, but can 
also determine which year’s income shall be charged during which 
year, it seems obvious that by sanctioning the above method of 
determining the income to be charged for the year 1934-35, ‘ the 
previous year’ for an Insurance Company within the meaning of 
Section 3 becomes not the preceding year but a year of the preced- 
ing valuation period. If this view be correct then the average 
year of this valuation period becomes the only relevant year for the 
purpose of assessment for any year till the next valuation. To my 
mind this seems to be quite reasonable also. Ascertainment of 
income, profits and gains of an Insurance Company is always a 
difficult matter. Where, therefore, there has been ascertainment 
of its profits by experts, the assessment may reasonably be directed 
to proceed on this expert calculation. Income of the valuation 
period is charged to income-tax by spreading it over another 
equally long period succeeding the valuation period.This makes the 
assessment quite reasonable and equitable. Otherwise if we take 
the previous year for an Insurance Company thus assessed to be 
the preceding year then for the assessment for 1934-35 we are to 
make assessment in respect of the income of the year ended 31st 
December 1933. But in determining this income the rules take us 
to the average annual income of the periods of 5 years ending 31st 
December 1930 and 31st December 1931. This will really be 
taking the average annual income of the valuation period to be the 
income assessable in 1934-35. Or in other words while Section 3 
requires that assessment must be in respect of income of the pre- 
vious year, these rules while professing only to prescribe the man- 
ner of computation of the income will, as a matter of fact, require 
us to make assessment in respect of income of a different year; To 
my mind such an interpretation of the rules will render them 
‘ ultra vires ’ of the powers conferred upon the Board by Sec. 69, 

I would therefore respectfully submit that these rules not only 
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prescribe ihe manner of computation of the income but also deter- 
mine ' the previous year ’ for an Insurance Company, As regards 
the determination of the assessable income the rule is empirical 
and helps ns to arrive only at a ‘ notional figure ^ not necessarily 
the actual figure of any particular yean In my opinion this figure 
does not refer to any particular source or sources as contemplated 
by S. 6 of the Act and does not admit of any dissection or analysis. 
The figure thus determined cannot be said to comprise income 
under one head or other as classified under Section 6. It is an empi- 
rically determined figure and represents only the total assessable 
income of the insurance company for its assessment for 1984*35. 
This figure of actuarial net profits is an item by itself and it has 
been directed m Eule 25 that this will be held to be Life Assur- 
■ance business income. In this connection I veould refer to the 
decision of the Lahore High Court m the case of the Lakshmi 
Insurance Company (V LT.G. 24). It has been held in that case 
that Eule 25 of the rules made by the Central Board of Eevenue 
under Section 59 (2) (a) is of a mandatory character and that it 
provides the only manner in which the income, profits and gains 
of Life Insurance Companies can be determined. It does not 
give any discretion to the assessing officer to depart from its 
provisions and to have recourse to the other provisions of the 
Income-tax Act for the purpose of determining and assessing the 
income, profits and gains of a Life Insurance Company. Sec. 10 
of the Income-tax Act which provides for computation of business 
income (other than of Insurance Companies) will not therefore 
apply. These rules are intended to be self-contained provisions for 
assessment of insurance companies and to a case where these rules 
will apply the provisions contained in Secs. 6 to 12 shall have no 
application. That this is the intention of the law will be evident 
from Eule 30 which provides for allowing depreciation on assets 
(otherwise allowable under Sec. 10) and losses which are not ordi- 
narily allowed. Again, in Eule 25, there is provision for adding 
to the average annual net profits, the tax deducted from invest- 
ments of the company during the valuation period. If the other 
provisions of the Act applied, this provision m Eule 25 would be 
redundant, for according to Sec. 18 (4) of the Act, the tax deducted 
at source is to be deemed to be income received. If the average 
annual net profits could be held as containing income from taxed 
securities the provisions of Section 18 (4) would have been applic- 
able to that portion of the income. It is because it is Life Assurance 
business income and not income from interest on securities or 
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from dividends as one of its components that it has been neces- 
sary to make provisions for giving credit of income-tax deducted 
from interest on the investment of a company doing life assurance 
business. This has been provided for in Eule 27. No part of the 
total income calcuiated in the manner provided by these rules 
can be said to represent any receipt by the Company which might 
not have been liable to pay tax. The amount thus determined 
must be taken to be the amount in respect of the whole of which 
income-tax is chargeable. In my opinion therefore both ques- 
tions 1 and 2 should be answered in the negative. 

11. As regards the third question I beg to submit that Sec. 
18 (5) of the Income-tax Act has no application to a case where 
the assessment is not made per different heads of income as speci- 
fied in Section 6. It has already been pointed out how in making 
assessments of an insurance company its assessable income is 
determined quite empirically and how the figure thus determined 
is taken as the * total income’ of the Company without any re- 
ference to the amount and sources of the receipt. Section 18, in 
my opinion, has no application to a case like that. This section 
applies only when an assessee is chargeable in respect of income 
under the heads ‘salaries* and ^interests on securities’. In the 
case of the assessee Company there has been no assessment in res- 
pect of any such income. It has been assessed only in respect of 
a notional sum and it is not open to ns to go behind this deter- 
mined amount and examine the details of the calculation in order 
to discover which elements entered into this empirical calcula- 
tion. In my opinion therefore this question should also be 
answered in the negative. It may be noticed here that in the above 
view of Section 18 (S) the allowance, even of the average deduc- 
tion made by the Income-tax Officer may be held to be untenable. 
Eeference, however, may be made to Eule 27 in this connection 
which seems amply to support the allowance made by the Income 
tax Officer. The rule says that if the Indian Income tax deduct- 
ed from interest on the investments of a company exceeds the tax 
on the income, profits and gains thus calcuiated, a refund may be 
permitted of the amount by which the deduction from interest on 
investments exceeds the tax payable on such income, profits or 
gains. The rule does not explicitly speak of allowing credit for 
such deductions and does not state the period during which the 
deductions referred to have been made. Sec. 18 (6) provides that 
when certain deductions at the sources are made credit for the same 
must be given in the assessment made for the following year. 
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Eules 27 says nothing about which year’s deductions are to be 
credited against which year’s income tax As, however, these 
rules are contemplating the valuation, and as the expression “in- 
come, profits and gains thus calculated ”, refers to the period of 
valuation and refers to the annual average of that period’s in- 
come, it is fair to take the * deductions ’ also as referring to that 
period, and in the absence of any clear provision such deduction 
to be credited against annual average income should also be 
taken as annual average deduction. If this be correct, this is 
another reason why Section 18 (6) should not apply to these 
cases. For m that case credit for deductions made at sources 
during the valuation period shall have to be given under Kule 27 
and then deductions made during the preceding year also 
shall have to be credited under Section 18 (5) and this last 
item will again have to be credited during the next quinquen- 
nial period. 

12. I now set out the circumstances which have given rise 
to the two additional questions formulated by the assessee in con- 
nection with the assessment for the year 1932-33 referred to in 
Paragraph 2. For that year the Income tax OfScer has computed 
the income in the following manner and the order of assessment 
is dated 20th March 1933. 

Es. 

Profit on Fire business, ... 2,09,544 

Profit on business transacted in the 
name of the Insurance Office of 
Australasia Limited. ... 32,962 

l-5th of Life profits as disclosed by 
the actuarial valuation of 31st De- 
cember 1930. ... 5,24,967 

7,67,463 

Less l-5th of the interest on securities 
received during the quinquennium 
ended Slst December 1930 (included 
in the average annual profit) B.F..., 7,67,463 

Es. 

5,42,744 

1,66,572 7,09,316 
68,147 


Taxed 

Tax-free 
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Income-tax at 26 pies, 7,874-1-0 

Surcharge 26 per cent, ... 1,968-8-0 


9,842-9-0 


SUPBE-TAX. 

Total income ... 7,67,463 

Less free ... 50,000 


7,17,463 


Supertax at 12 pies 
Surcharge 25 per cent 


44,841-7-0 

11,210-6-0 


66,061-13-0 


It will be seen that tax was charged on Ks, 58,847, i.e., after 
deducting income from interest on securities taxed and tax free. 
The effect of this was that the income from securities was taxed 
at the rates prevailing at the time of deduction at source. These 
rates were lower than the rate for the year of assessment. The 
Income-tax Oifficer therefore on the 17th August, 1933, issued 
a notice under Section 34 of the Act on the assessee which runs 
as follows : 

“Whereas I have reason to believe that your income from 
interest on securities which has been assessed in the financial 
year ending 31st March, 1933, has been assessed at too low 
a rate and I therefore propose to re-assess your said income at 
the correct rate, I hereby require you to deliver to me not later 
than 16th September, 1933, or within 30 days of the receipt of 
this notice a return in the attached form of your income from all 
sources which were assessable in the said year ending 31st March 
1933 .’’ 

The assessee thereupon submitted a return of income the 
figure returned being the same as in the previous return. The in- 
come-tax Officer then proceeded to make a fresh calculation in 
the following manner ; 

I--47 
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Profit on Fire business and Life as already 

Rs. 

worked out 


7,67,463 

Less interest on tax-free seen- 



rities as before 

1,66,672 


Taxed 

6,42,744 

7,09,316 



68,147 

Add interest on securities 

... 

5,42,744 

Taxable income 

• • « 

6,00,891 

Tax-free interest 

... 

1,66,672 

Total income 

• ft « 

7,67,463 


Es. 

Income-tax on Ea. 6,00,891 at 26 pies ... 81,370 10 

Less income-tax already paid ... 7,874 1 

Credit under Sec. 18 (5) ...61,832 6 ... 59,206 7 



22,164 3 

Surcharge already paid ... 20,342 10 

Less surcharge paid ... 1,268 8 

... 18,374 2 


43,638 5 

Stjpeb-tax. 

Total income 

Less 

7,67,463 

60,000 


7,17,463 

Super-tax thereon at 12 pies per rupee 
Surcharge 25 per cent 

... 44,841 7 

... 11,210 6 


56,061 13 

Less super-tax and surcharge paid 

... 66,081 13 
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Eevised under Secs. 34 and 23 (1) for 1932-33 on Es. 7,67,463 
and income-tax and surcharge demanded amounts to Es. 40,538-5. 
The super-tax demand is the same. 

In this assessment the amount of taxed securities suffered in- 
come-tax at the rate for the year of assessment which was 324 piss 
including surcharge. The credit given of Es. 787-1-0 as shown 
above is the amount of income-tax paid under the original assess- 
ment and the sum of Es. 61,332-6-0 is the average of the deduc- 
tions at source in the actuarial quinquennium ended 31st Decem- 
ber, 1930. In the original assessment the Income-tax OfScer 
classified the income in the assessment form as below : — 


Business 

Interest on securities 


Es. 

58,147 

7,09,316 


7,67,463 


In the assessment under Sec. 34, the assessment form showed 
the following classification : — 

Es. 

Business ... 58,147 

Interest on securities taxed ... 5,42,744 

Tax free ... 1,66,672 


7,67,463 


When the case came on appeal before the Assistant Commis- 
sioner of Income-tax that authority being of opinion that the In- 
come-tax Officer had wrongly computed the assessee’s income 
and tax by classifying the income under different heads as stated 
above instead of showing the entire income under “ Business ” 
as required by Eule 25, issued a notice on the assessee calling on 
him to show cause why the assessment should not be enhanced by 
treating entire income as Business income and on hearing the 
assessee-appellant, the Assistant Commissioner of Income tax pro- 
ceeded to enhance the assessment treating the whole of this income 
as business income directing that this should be taxed accordingly. 
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The questions of law formulated by the assessee are as 
follows : — 

(1) Whether upon the facts of this case and having regard 
to the form of the said notice under Sec. 34, the Income-tax Officer 
has jurisdiction to reopen your petitioner’s assessment under the 
provisions of Sec. 34 of the Indian Income-tax Act, 1922, or to 
reassess in snch manner as above mentioned, 

(2) Whether in any event the Assistant Commissioner of 
Income-tax had jurisdiction to enhance the said assessment, 
having regard to the terms of the said notice under Sec. 34 and 
the general provisions of Indian Income-tax Act, 1922. 

13. As regards the first question, the law is clear and I do 
nod think that 1 should trouble Their Lordships by stating a case 
on it but as the second question is co-related with the first and it 
would be difficult for Their Lordships to appreciate the matter at 
issue on which the second question is based unless I set forth the 
circumstances which have given rise to the first question also, I 
respectfully venture to do so and also to state the grounds on 
which I am unwilling to state a case on the first question raised 
though such grounds should normally not find place in this 
statement. 

I made a full note of the arguments advanced by the assessee’s 
representative at the time of hearing of this application under 
Sec. 66 {2j, but in those notes I can find no argument in support 
of the assessee’s contention that the Income-tax Officer’s action 
under Sec, 34 was without jurisdiction and in my respectful 
opinion it was not. 

The question in what circumstances an Income-tax Officer 
can proceed under Sec. 34, has been discussed and decided on a 
number of occasions in the different High Courts in India and the 
matter has been before Their Lordships the Judges of the Calcutta 
High Court in the case of Anglo Persian Oil Company (I. L, E. 60 
Cai. 84, 37 0. W. N, 430 (435), 6 I. T. C, 419 at page 426) and 
there Eankin, C. J, observed as follows : — 

“ I see no way of holding that Sec. 34 is inapplicable to put 
right an assessment by which a deduction has been improperly 
allowed. Such a case is m my opinion a case of income escaping 
assessment — not the whole income of the assessee but a part of it 
escaping assessment, and there is nothing in Sec. 34 which limits 
it to cases of non-disclosure by the assessee or discovery of new 
matter by the Income-tax authorities or inadvertence as dis* 
tinguished from erroneous deliberations on the part of these 
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authorities. We have been referred to the Madras decision in 
Baja of Parlakimidi v, Commissioner of Income-tax, Madras (2 
LT«C. 104) from which I see no reason to differ and to the Eng- 
lish case of Anderton and Halstead v. Birrell (16 T,0. 200 ; (1932) 
1. K.B. 271) which does not seem to afford any assistance upon 
the construction of the Indian Act,” 

The same view was taken by the Lahore High Court in the 
case of Messrs. Amir Singh Sher Singh y. Commissioner of In- 
come-tax, Punjab, decided on the 26th February 1936, (1936) Lah, 
361. Further in the English case of Williams v. Trustees of W* 
W* Grundy, (1934), 1 K.B. 524, it was held that where a previous 
Inspector of Taxes had considered a certain sum as not liable to 
tax, but his successor in a subsequent year arrived at a different 
conclusion and proceeded to raise tax on this sum, the change of 
opinion by the succeeding Inspector amounted in fact to a dis- 
covery by the Inspector that an item chargeable to income-tax 
has been omitted within the meaning of Sec. 126 of the Act. 

It is perhaps not necessary to quote other rulings of the 
Indian Courts, bearing on this point, except the Full Bench rul- 
ing of the Lahore High Court in the case of Madan Mohan Lai v. 
The Commissioner of Income-tax, Punjab (1936) Lah. 742, decided 
on the 22nd July, 1936 where all previous rulings are discussed. 

14. For the reasons stated above, I do not state a case on 
the first of the two questions mentioned above. 

15. The second question set out in paragraph 12 above is 
respectfully submitted for the Court’s decision. With regard to 
this question I would respectfully submit that under Sec. 31 of the 
Act, the Assistant Commissioner of Income-tax may in disposing 
of an appeal confirm, reduce, enhance or annul the assessment 
provided that he shall not enhance an ass essment unless the ap- 
pellant has had a reasonable opportunity of showing cause against 
such enhancement. No time limit within which the Assistant Com- 
missioner of Income-tax may enhance an assessment is fixed in 
the Act, nor are the circumstances in which he may enhance laid 
down anywhere in the Act and I do not think any argnment is to 
be drawn from the analogy of Sec. 34 of the Act which lays down 
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that the Income-tax Officer can. initiate action for the taxation 
of income which had escaped assessment or the taxation at a cor- 
rect rate of income which has been assessed at too low a rate 
only within a certain period, nor, I think, can the assessee argne 
that in this case if the Assistant Commissioner had not taken 
action for enhancement, the Income-tax Officer could not have 
done so by reason of the limitation imposed by Sec. 34 and there- 
fore he is unfairly penalised for another course was open to the 
Assistant Commissioner in this case and he conld have, if he had 
so chosen cancelled the assessment made by the Income-tax 
Officer in the Sec. 34 proceedings at the stage immediately pre- 
ceding the assessment order and asked or directed the Income-tax 
Officer to recompute the income in a certain way and in that event 
no fresh notice under Sec. 34 would have been required. In my 
respectful opinion, therefore, the action of the Assistant Commis- 
sioner in enhancing the assessment at the appellate stage is in no 
sense illegal or without jurisdiction. 

16. The following papers are submitted as Appendices to 
this statement : 


1934-36. 


(1) Assessment order 

Appendix A. 

(2) Grounds of appeal 

„ B. 

(3) Appeal order 

.. c. 

(4) The application under Sec. 66 (2) 

... „ D. 

1932«33 under Sec. 34. 


(5) Assessment order 

...Appendix B. 

(6) Grounds of appeal 

F. 

(7) Appeal order 

... ,, G" * 

(8) The application under Sec. 66 (2) 

... , , H* 


W. Johnston. 

Commissioner of Income-tax, Bengal. 
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Isaacs and S. Mitra, for the Assesseeg. 

The Advocate-General, B.B. Pal and E.C. Pal, for the Com- 
missioner of Income Tax. 

The Judgment op the Court was as follows : — 

Dbbbtshiee, CJ. — The facts of this case are set out very 
fully in the case which has been stated by the Commissioner of 
Income Tax and I do not propose to re-state them here. 'There 
are, however, two matters which were admitted by both sides 
during the argument. The first is that we have been asked by 
both sides to decide this matter as if the return of income-tax by 
the North British Mercantile Insurance Company were made 
strictly under rules 26 and 35 made by the Central Board of 
Eevenue under Sec. 69 of the Indian Income Tax Act, 1922. 

Eule 25 provides : 

“ In the case of Life Assurance Companies incorporated in 
British India whose profits are periodically ascertained by actu- 
arial valuation, the income, profits and gains of the life assur- 
ance business shall be the average annual net profits disclosed by 
the last preceding valuation, provided that any deductions made 
from the gross income in arriving at the actuarial valuation 
which are not admissible for the purpose of income-tax assess- 
ment, and any Indian income-tax deducted from or paid on income 
derived from investments before such income is received, shall 
be added to the net profits disclosed by the valuation.” 

Eule 35 provides : 

‘‘The total income of the Indian branches of non-resident in- 
surance companies (Life, Marine, Eire, Accident, Burglary, Eide- 
lity. Guarantee, etc.) in the absence of more reliable data, may 
be deemed to be the proportion of the total income, profits or 
gains, of the companies, corresponding to the proportion which 
their Indian premium income bears to their total income. Eor 
the purpose of this rule, the total income, profits or gains of non- 
resident Life Assurance Companies, whose profits are periodically 
ascertained by actuarial valuation shall be computed in the same 
manner as is prescribed in Eule 25 for the computation of in- 
come, profits and gains of Life Assurance Companies incorporated 
in British India.” 

The second is that the tax-free securities in question are 
Government of India tax-free securities which come within the 
proviso to Section 8 of the Indian Income Tax Act of 1922, the 
words of which are : 
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“Provided that no income-tax shall be payable on the interest 
receivable on any security of the Government of India issued or 
declared to be income-tax free.” 

The North British Company made a return for the year 
1934-36 of the profits of its Life Business in India and the Income 
Tax Officer asked the Company to produce a certificate as to the 
composition of the interest item entering into the Life Business 
for the quinquennium 1926-30 in reply to v?hich the following 
statement signed by the London Actuary of the Company dated 
the 5th of June, 1984, was submitted. 

Indian Income Tax — 


Life profits 1926-30 — Indian business, Liability 

Es. 

1st January, 1926, including new bonus 

1,98,31,900 

Premiums 

1,21,93,333 

Interest 

48,08,196 


3,63,33,489 

Claims 

76,53,860 

Surrenders and Bonus surrenders 

12,20,286 

Commission and Expenses of Management 

27,43,600 

Liability Slst December, 1930 

2,20,92,009. 

Profit for Quinquennium 

20,24,836 


3,63,83,489 


Yearly profit for purpose of Indian Taxation 

1931-32 to 1935-36, l-5th of Es. 26,24,836 ... 6,24,967 

“ The interest collected in India during the quinquennium 
1926-1930 on our Indian Life investments amounted to Bs. 
40,75,703 as will be seen from the accompanying statement ‘A’ ”. 

“ The amount of interest considered to have been earned on 
the Indian Life business, however, during the same period, cal- 
culated at the average rate earned on the total Life funds of the 
Company, amounted to Es, 48,08,196 and in computing the Indian 
Life Profits 1926-30 for the purposes of the valuation of our 
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Indian Life business, an amount of Rs. 7,32,488 has been added 
to the amount of the interest Rs, 40,76,708 collected in India 
in order to arrive at the figure of Rs. 48,08,196 credited in the 
valuation statement.” 

The statement ‘‘ A ” shows that the following amounts were 
received free of Indian Income Tax : 


1926 

... 2,04,790 

1927 

2,04,790 

1928 

... 2,04,790 

1929 

... 1,96,911 

1930 

22,577 


8.32,868 


It was stated by the assessee’s Counsel and accepted by the 
Advocate-General for the Income Tax {authorities that the word 
“liability ” in the table above should be read as “ fund available 
to meet liability.” 

One-fifth of the amount of interest collected in India free of 
income-tax is Es. 1,66,672. The assessees claim that this item of 
Rs. 1,66,672 comes within the exemption given by the proviso to 
Sec. 8 of the Act of 1922. The Income Tax authorities contend 
that the income, profits and gains are to be ascertained by rules 25 
and 35, that those rules are a code complete in themselves and 
once the income, profits and gains have been ascertained under 
that code, it is not permissible m law to make any additions to or 
subtractions from that sum save in accordance with the provisions 
of rule 26. It is said that the total income so ascertained becomes 
only a notional income and unless otherwise provided by the rules, 
it is not open to the Income Tax authorities to introduce any dis- 
section or analysis of that total, so as to allow the proviso to Sec. 8 
to operate Great stress is laid by the Income Tax authorities 
upon the fact that the profits in the case of Life Assurance Com- 
panies are periodically ascertained by actuarial valuation. 

It is, in my view, necessary to refer to the Life Assurance 
Companies Act {Act VI of 1912) for some indication as to what 
is the prescribed form and substance of that actuarial valuation. 
Sec. 7 of the Life Assurance Companies Act provides that every 
Life Assurance Company shall, at the expiration of each financial 
year, prepare — (c) a balance-sheet or balance sheets in the form 
or forms set forth in the Third Schedule, 


1—48 
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Sec. 8 (i) provides — 

Every life assurance company shall once in every five years 
or at such shorter intervals as may be prescribed by the instru- 
ment constituting the company, or by its regulations or bye-laws 
cause an investigation to be made into its financial condition, in- 
cluding a valuation of its liabilities, by an actuary, and shall cause 
an abstract of the report of such actuary to be made in the form 
set forth in the Fourth Schedule.” 

The Fourth Schedule to the Act prescribes what is called 

consolidated revenue account fbr the .years commencing 

and ending ” 

The statement of the Indian Income Tax Life profits 1926- 
1930 rendered by the North British Company dated the 15th of 
June, 1934, set out at page 3 of the Reference referred to above 
in general follows the forms of this Consolidated Revenue Account. 
In the right hand column of the Consolidated Revenue Account 
the lasfe item is as follows : “ Amount of Life Insurance fund at 
the end of the period as per Third Scheduled In the Third 
Schedule of the Act are set out the assets and investments of the 
Company and in the specimen form are shown Indian Govern- 
ment Securities ” and a space is left for the amount thereof. In 
the left hand column of the Consolidated Revenue Account (sixth 
schedule) there occurs this item ‘‘Interest, dividends and rents 
less income tax thereon.” 

It is clear, therefore, that the actuarial valuation prescribed 
for the Life Assurance Companies Act is not simply concerned 
with a final figure like the answer to an arithmetical sum but seta 
out the various assets of the Company and the interest derived 
form them. In fact it informs and is intended to inform all con- 
cerned what the assets and the income and liabilities of the Com- 
pany are in a way which goes much beyond the ordinary com- 
pany balance-sheet. It may be that the forms in Schedule 3 and 
Schedule 4 of the Act do not provide for each individual invest- 
ment and item of interest to be set out. Nevertheless they do 
show the different classes of investment, the interest as a whole 
derived therefrom and the income tax paid thereon. If the asses- 
see making a full and proper return chooses to show that he has 
certain tax-free investments and the income derived therefrom, 
it is in my view impossible to say that he has not made a proper 
return in accordance with the Life Assurance Companies Act of 
1912. Where the return shows that some of the interest has been 
derived from securities of the Government of India declared to be 
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tax-free, it is impossible in my view for the Income Tax authori- 
ties to ignore the plain provisions of the proviso to Sec. 8 of the 
Income Tax Act which say that no income tax shall be payable 
on the interest receivable on any security of the G-overnment of 
India issued or declared to be income tax free. •> 

It was argued by the Income Tax authorities that rule 25 
which is made under Sec. 69 of the Act has by sub-Sec. (5) there- 
of effect as if it were enacted in the Act. That is true. It was 
further argued that rule 25 overrules the provisions of Sec. 8 as 
far as Life Assurance Companies were concerned. I am unable 
to agree with that argument. In the case of the Institute of 
Patent Agents v. Lockwood, rules were made under the Patents, 
Designs and Trade Marks Act. The Act declared that rules which 
were made in the prescribed manner were to be of the same effect 
as if they were contained in the Act. The House of Lords held 
that this provision precluded enquiry as to whether the rules were 
ultra vires or not. At page 860 [of 1894 A.C.] Herschell, L. C., 
said ; — 

“No doubt there might be some conflict between a rule and 
a provision of the Act. Weil, there is a conflict sometimes bet- 
ween two sections to be found in the same Act. You have to try 
and reconcile them as best you may. If you cannot, you have to 
determine which is the leading provision, and which must give 
way to the other. That would be so with regard to the enact- 
ment, and with regard to rules which are to be treated as if 
within the enactment. In that case, probably the enactment 
itself would be treated as the governing consideration and the 
rule as subordinate to it.” 

Those words were cited with approval by Lord Dunedin in 
the case of Minister of Health v. The King. 

In the conflict here between the Income Tax authorities’ 
contention under rule 25 and the assessees’ contention under the 
proviso to Sec. 8 of the Act, it seems to me that the true position 
is that in this particular case the actuarial valuation as prescribed 
by law discloses the existence of item of interest Rs. 48,08,196. 
That item of interest was (at the request of the Income Tax 
Officer) shown to contain an item of Rs 8,32,868, interest derived 
from tax-free securities of the Government of India. That item 
of interest does not affect the liabilities of the company and 
clearly contributes pro tanto to the total profit concerned. In 
my view, therefore, it is not open to the Income Tax authorities 
to disregard that item or to say that it camnot be differentiated 
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from the total. In my view that tax-free interest or its annual 
one-fifth part must be deducted from the income, profits, and 
gains and is not assessable to income tax. I am fortified in this 
conclusion by the decision in the recent case of Hughes v. Bank 
of New Eealand where Lord Justice Greene said : — 

“ Section 46 of the Income Tax Act, 1918, provides that the 
interest of certain securities shall be exempt from tax and super- 
tax. The securities in question are securities which have been 
issued with a particular condition annexed to them, that condition 
being : * that the interest thereon shall not be liable to tax or 
supertax, so long as it is shown, in manner directed by the Trea- 
sury, that the securities are in the beneficial ownership of persons 
who are not ordinarily resident in the United Kingdom.’ Speaking 
for myself, I find in that language a perfectly clear Legislative 
provision that, so long as the securities are in the beneficial 
ownership indicated in the section, no tax is to be levied in respect 
of the interest on them. To say, as has been said on behalf of 
the Crown, that the true effect of the section is merely that the 
interest is not to be taxed as interest but can be taxed as part of 
an aggregate of profits of trade, appears to me to override the 
perfectly plain language of the section.” 

In my view the answer to questions (1) and (2) propounded 
by the Commissioner of Income Tax is in the affirmative. The 
assessees may claim exemption from income-tax in respect of 
such part of the income, profits and gains of the Life Assurance 
Company as they can show are due to interest from securities 
issued by the Government of India declared to be income-tax free. 

Question (3) is as follows : 

“ Whether, when income-tax for any year is charged in res- 
pect of income, profits and gains of a Life Insurance Company 
computed in the manner prescribed by the rules referred to in 
question 1, the assessee can claim credit under section 18 (6) of 
the Indian Income Tax Act, for any deductions of tax made at the 
source.” 

Sec. 18 sub-Sec. (3) provides: 

“ The person responsible for paying any income chargeable 
under the head ‘ Inleresu on securities * shall, (unless otherwise 
prescribed m the case of any security of the Government of India)^ 
at the time of payment, deduct income-tax (but not super-tax), on 
the amount of the interest payable at the maximum rate.” 

(There is a proviso which has nothing to do with the present 
case). 
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Sub-Sec. (5) provides : 

“Any deduction made in accordance with the provisions of 
tihis section shall be treated as a payment of income-tax (or super- 
tax) on behalf of the person from whose income the deduction 
was made, or of the owner of the security, as the case may be and 
credit shall be given to him therefor in the assessment, if any, 
made for the following year.” 

The two snb-Sections refer entirely to deduction of tax at 
source by or on behalf of the Government of India and the giving 
of credit for such deduction when the assessees come to settle their 
final account for payment of income-tax with the Government in 
the following year They do not depend upon the way in which 
the tax is assessed. They are simply machinery for deducting tax 
at source and giving credit for that deduction in adjusting the final 
account. Indeed the Advocate-General who appeared for the in- 
come-tax authorities abandoned the contention which has been set 
out above by the Commissioner. In my view sub-Seo. (3) and 
sub-Sec. (5) of Sec. 18 apply equally whether the income of the 
assessee has been ascertained under rules 26 and 35 or not. In my 
opinion the answer to question (3) is in the affirmative. 

The last question submitted by the Commissioner of Income- 
tax for our opinion is : 

** Whether in any event, the Assistant Commissioner of In- 
come-tax had jurisdiction to enhance the said assessment, having 
regard to the terms of the said notice under Section 34 and the 
general provisions of the Indian Income Tax Act, 1922.” 

In view of the answer I have given to the preceding questions 
it is not necessary for me to answer the last question. 

The assessees are entitled to their costs m these proceedings. 

CosTBXiUO, J. — The questions put for our consideration in this 
reference are of some complexity and difficulty. The matter which 
came to be argued before us arose out of the assessments made on 
the North British and Mercantile Insurance Company Limited 
for the years 1932-33, 1933-34 and 1934-35. The Commissioner 
of Income Tax stated that “ the points at issue in respect of the 
assessments for the last two years are identical. Two further 
questions arise in respect of the assessment for the year 1932-33.” 
These two questions were concerned with the legality of the action 
of the Income Tax Officer in initiating and making a supplement- 
ary assessment under Sec* 34 of the Income Tax Act and the lega- 
lity of the Assistant Commissioner's action in enhancing the ori- 
ginal assessment when the case came before him on appeal is also 
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challenged. The case stated by the Income Tax Commissioner 
related to the assessment for the year 1934-35 but it is clear that 
actually the questions we are required to answer are common to 
and govern the assessment for all the three years. The assessee’s 
case wag that the total income for the previous year (namely, the 
tax year ending the 31st December, 1933) amounted to the sum of 
Rs. 6,90, 883 and such income included a sum of Es. 6,24,967 which 
represents the profits of the company’s Indian Life Insurance 
Business, being one-fifth of the previous quinquennial surplus as 
ascertained by actuarial valuation of the business done by the 
Company from the 1st January, 1933, to the 31st December, 1933, 
The assessees’ case was that in ascertaining that quinquennial sur- 
plus there had been taken into account interest on securities 
declared to be tax-free amounting in the aggregate to the sum of 
Eh. 8.32, 860 of which one-fifth would be the sum of Es. 1,60,672. 
The Company was assessed to income-tax for the year 1934-35 
on Its aforementioned total income of Rs. 6,90,883 less the sum of 
Rs. 1,66,572 that is to say, on the sum of Es. 6,24,311 which 
at 26 pies in the rupee amounted to the sum of Rs. 7,100-7 as. 
The surcharge thereon amounted to Rs. 17,716-2 as, and the total 
liability to income-tax for the year of assessment accordingly 
amounted to Es. 88,715-9 as. The Company objected that they 
had already in point of fact paid income-tax for the year ending 
the Slst December, 1933, amounting to Es. 1,16,953-1 anna 
6 pies through deductions at source from interest on securities 
which deductions had been made by virtue of the provisions of 
Sec. 18 of the Income Tax Act. The Company put forward the 
objection that the Income Tax Officer in contravention and in dis- 
regard of the express provisions of sub-Sec. (5) of Sec. 18 had failed 
to give them credit for the full sum of Es. l,16,993-l-6p. when 
making the assessment although the assessment should have been 
taken as an assessment for the following year within the meaning 
of that sub-Section. The Income Tax Officer had, in fact, only 
given the Company credit for the sum of Es. 51,332-6as. and so 
the Company complained that they had suffered double taxation to 
the extent of the difference, namely, Es. 65,620-11-6 pies. The con- 
tention of the Company as regards the meaning and effect of Sec. 
18, sub-Sec. (5) of the Act was that the provision of that Sub Sec- 
tion was clear, unambiguous in its meaning and mandatory. The 
Company argued that the provisions of the Sections could not be 
varied or modified by any rules or directions in any way whatever 
and therefore they were entitled as of statutory right to full credit 
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I am of opiaion that the cause shown is not acceptable, and that 
the assessment is liable to enhancement.®’ 

The material part of the reasons given by the Assistant Com- 
missioner of Income-tax was that he came to the conclusion that 
the whole of the life income of the assessee should be regarded 
as business income. The effect of that decision being that the 
assessees were liable to enhancement as the income previously 
regarded as accruing under the head tax-free securities would 
have to be charged to tax. It was consequent upon the order 
made by the Assistant Commissioner on the 13th March, 1935, 
that the assessees requested the Commissioner of Income-tax to 
refer the questions of lawtarising out of the decision of the Assist- 
ant Commissioner under Sec. 66 (2) of the Income-tax Act to 
the High Court. It was admitted that the returns made by the 
Company, although the Company was not registered in India, 
was upon the basis of Rules 25 and 35 made by the Board of In- 
land Revenue in exercise of the powers conferred by Sec. 59 of 
the Income-tax Act (XI of 1922) and promulgated by the Board 
of Inland Revenue Notification No. 3-1. T., dated the first April, 
1922, as subsequently amended. The rules in question are known 
as the Indian Income-tax Rules, 1922. It is the meaning and 
effect of these rules that we have to consider. It is not necessary 
that I should re-state the questions of law which were formulat- 
ed by the Commissioner of Income-tax in the case stated by 
him under Sec. 66 (2). Stated shortly, the points we have to 
consider and determine are these: How far, if at all, were the 
assessees entitled to claim exemption in respect of tax-free secur- 
ities held by them and to claim credit in respect of taxes deducted 
at source from other securities held by them and lastly, what was 
the scope of the powers of the Assistant Commissioner of Income- 
tax as regards enhancing the assessment which originally came 
before him by way of appeal on an objection taken by the as- 
sessees themselves. 

The contention on behalf of the Crown amounted to this: 
For the purpose of assessment to income-tax of an insurance busi- 
ness Company its income, profits or gains are determined in the 
manner prescribed by rules 25 to 36, and the figure arrived at on 
such basis is not open to any analysis nor can it be looked into 
or, as the Assistant OommisBioner puts it, dissected ” for the 
purpose of ascertaining or determining the several elements going 
to make up or constitute the total. The Commissioner of In- 
come Tax expressed the opinion that the question of determining 
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profit and loss of an Insurance Company is a 7ery complex matter 
and ifc is with a view to avoid difficulties that ** certain empirical 
rules were framed for assessment purposes ’* and that whatever 
might be the reason why the empirical rules were so framed in 
the way they were, the Income tax authorities are bound^to apply 
those rules and nothing bnt the rules for the purpose of fiinding 
out the total inconae of a-B Insurance Company. The idea of 
the Commissioner of Income-tax is that the total income of In- 
surance Companies under the provisions of the relevant rules is 
only notional and unless it is otherwise provided by the rules 
themselves, it is not competent to the income-tax authorities to 
attempt or even consider any analysis of the total sum arrived at 
upon the basis of an actuarial valuation. The Commissioner of 
Income-tax took the view that “ Sec. 10 of the Income-tax Act 
which provides for comptitation of business income (other than 
of Insurance Companies) will therefore not apply. The rules 
are intended to be self-contained provisions for the assessment of 
Insurance Companies to a case where these rules apply the 

provisions contained in Secs. G to 12 shall have no application,*’ 
and he further says that this is the intention of the law will be 
evident from rule 30 which provides for allowing depreciation on 
assets (otherwise allowable under Section 10) and losses which are 
not ordinarily allowed. Again, in Eule 25, there is a provision 
for adding to the average annual net profits, the tax deducted 
from investments of tbe Company during the valuation period. 
If the other provisions of the Act applied, this provision in rule 
25 would be redundant, for according to Sec. 18 (4) of the Act, 
the tax deducted at sotirce is to be deemed to be income received. 
If the average annual profits could be held as containing in 
come from taxed securities, the provision of Section 18 (4) would 
have been applicable to that portion of the income. It is be- 
cause it is Life Assur’U'Oce business income and not income from 
interest on securities or from dividends as one of its components 
that it has been necessary to make provisions for giving credit of 
income-tax deducted f I’oni interest on the investments of a Com- 
pany doing Life Asstirance business. Further, the Commissioner 
of Income-tax is of opinion and it has been contended before us 
that Sec. 18 (5) of thr© Income-tax Act has no application to a case 
where the assessment is not made under different heads of income 
specified in Sec. 6 au^ so 8. 18 has no application to a case like this. 

The matter may summed up in this way. The opinion 
of the Commission of Income-tax was and the argument put 
1—49 



382 


INCOME TAX EEPOETS 


IVOL. y 


forward before ue on behalf of the Crown came to this that be- 
canse a particular method is laid down by Eules 25 and 36 for the 
ascertainment of the taxable income of the Company’s Life In- 
surance business, the figure put forward upon the basis of a 
quinquefinial valuation must be taken finally and conclusively as 
being the amount of the profits or gains for the particular year in 
respect of which it is prepared. It is however not without signi- 
ficance that the form to be used in making a return of the total in- 
come of Companies required under Sec. 22 (1) (and the assessment 
originally made in the present case was under that section) is that 
prescribed by rule 18 of the Income Tax Eules, 1922. That Form 
contains this mam heading: “Income, profits or gaine as per profit 
and loss account for the year ending 19.” Eule 18 requires that the 
Form should be accompanied by a copy of the profit and less 
account referred to therein. Then there are on the Form no less 
than twelve headings for stating additional items and then at the 
bottom of the Form there is in effect an instruction or at least an 
invitation to the Company making the return on the Form to 
deduct any amounts included in its accounts on account of 

(a) Interest (net amount) on securities taxed at source... 

(e) Interest on securities tax-free 

(c) Dividends (net amount) from Companies taxed in British 
India... 

(d) Other items already taxed at source (specifies details)... 

It was argued on behalf of the assessee that although the 
total income, profits or gains of an Insurance Company in respect 
of its Life Insurance business are to be ascertained in the peculiar 
manner prescribed by Eule 25 or Eule 36, it is nevertheless possi- 
ble and permissible for the Company to make all or any of the 
deductions specified in the Form and show deductions in respect 
of the net amount of interest on securities taxed at the source and 
the interest on securities which are tax-free. An important point 
in favour of the case put forward on behalf of the assessees herein 
is that in Eule 25 itself there is a provision which enables those 
who are responsible for charging and collecting income tax to 
examine and probe the figure which is said to represent the 
amount of the average annual net profits disclosed by the last 
preceding actuarial valuation with a view to ascertaining whether 
any deductions had beeu made from the gross income in arriving 
at the actuarial valuations which are not admissible for the pur- 
pose of income tax assessment and there is also the further signi- 
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ficant provision that any income tax deducted from or paid on 
income derived from investments before such income is reoeivedj 
shall be added to the net profits disclosed by the valuation. It 
seems to me that if operations of an exploratory nature are avail- 
able to one side, that is to say to the Crown, they should be equal- 
ly available to those acting on behalf of the assessees or to the 
assessees themselves. In other words, if the Crown are permit- 
ted to add ; the assessees or their advisers may in proper circum- 
stances subtract. Some little difficulty is created for the assessees 
by reason of that provisioD of Eule 28 which says that in the case 
of other classes of insurance business (fire, marine, motor car, 
burglary, etc.) of a Company incorporated in British India, the 
income, profits or gains shall be determined in accordance with 
“ the provisions of the Act,’’ subject to the allowance specified in 
the rule next following. It might be said that the “ provisions 
of the Act ” are those contained in Secs. 6 to 12 which, as argued 
by the Commissioner of Income Tax and generally on behalf of 
the Crown, are to be altogether excluded from consideration as 
regards the assessment of Life Insurance Company, but I think 
Buie 28 can mean no more than that the income, profits or gains 
of a Company in respect of Insurance business carried on by it, 
other than Life Insurance business, are to be ascertained exactly 
in the same manner as the income, profits or gains, that is to say 
the total income, profits or gams of any other Company and so 
Eule 28 only operates as regards the first main item on the Form 
prescribed by Eule 18. If rule 21 is against the assessees, there 
are other Eules which, in my opinion, are in their favour. For 
example, income derived from the sale of tea grown and manu- 
factured by the seller in British India shall be computed as if it 
were income derived from business and 40 per cent, of such in- 
come shall be deemed to be the income, profits and gains liable to 
tax as laid down in Eule 24 and the income, profits and gains of 
companies carrying on Dividing Society or Assessment business 
are to be dealt with in a special way as laid down in Eule 31. An 
argument put forward by the Commissioner of Income Tax and 
by the learned Advocate-G'eneral on behalf of the Crown in the 
hearing before us is this that Eules made under snb-Sec. (6) of 
Sec. 69 of the Income Tax Act, once published in the Gazette of 
India, take effect as if they were enacted in the Act itself. That 
is quite true but, all the same, Eules cannot take away rights 
conferred in the Act itself. This proposition, in my opinion, is so 
fundamental as to need no substantiation but it may not be inapt 



384 


INCOME TAX BBFOETS 


IVoL. V 


to recall in this connection the pregnant words of Mr. Justice 
W iiiLS m the ease of The Queen v. Bird and Others : Ex parte 
Needes^ where he said ; 

** I only desire to add one other remark : the cases cited in 
argumenlj may be wholly disregarded : they have really nothing 
to do with the present case. I desire in my judgment to adopt a 
broad principle which is too clear to need cases to be cited for its 
justification — the principle that where a power to make regulations 
is given to a public body by statute, no regulations made under it 
can abridge a right conferred by the statute itself.” 

I would refer also to the judgment of Lobd Hebsohelu, L.C., 
in the case of Institute of Patent Agents v. Joseph Loclcwood, who 
in his speech in the House of Lords as appearing in page 360, said : 

“ No doubt there might be some conflict between a rule and 
a provision of the Act. Well, there is a conflict sometimes bet* 
ween two sections to be found in the same Act. You have to try 
and reconcile them as best you may. If you cannot, you have to 
determine which is the the leading provision and which the 
subordinate provision, and which must give way to the other. 
That would be so with regard to the enactment and with 
regard to rules which are to be treated as if within the enactment. 
In that case probably the enactment itself would be treated as the 
governing consideration and the rule as subordinate to it.” 

It follows from this that where a scheme is framed by rules, 
even though they may have statutory authority, if any part of the 
scheme conflicts with an express provision of the Act, the rule 
will have to be disregarded. In the matter before us none of the 
rules we have to consider can be said, in my opinion, to be in 
direct conflict with any express provision in the Act and certainly 
none of the rules m terms derogate from any of the provisions of 
the Act itself or detract from the full operative effect of any of 
the sections even as regards life insurance business. The learned 
Advocate-General made what seemed to me an important admis- 
sion when he suggested that as rules 25 and 35 contain directions 
for ascertaining the taxable income of life insurance companies 
(companies doing life insurance business), they should really find 
place somewhere m the region of Sec. 10 of the Act which deals 
with tax payable by an assessee under the head “Business ” in 
respect of the profits or gams of any business carried on by him. 
Under rules 25-35 the income, profits and gains of life assurance 
companies, incorporated m British India, are determined by tak- 
ing the annual average of the total profits disclosed by the last 
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actuarial valuation adding thereto any deductions made from the 
gross income in. arriving at the actuarial valuation which are not 
admissible under the Income Tax Act, and adding also any Indian 
income-tax deducted from or paid on income derived from invest- 
ments before such income is received. If the Indian inhome-tax 
deducted at the source from interest on investments exceeds the 
tax on profits thus calculated, a refund is permitted of the amount 
by which the deduction from interest on investments exceeds the 
tax payable as profits. 

In my view, therefore, Eules 25 to 35 should not be taken 
as having any further effect than that they provide a somewhat 
arbitrary, though convenient method of ascertaining the total pro- 
fits or gains in respect of Life Assurance business and so do not 
prevent the assessees from claiming and exercising the statutory 
right conferred by the second proviso to Section 8, although that 
section primarily is concerned with tax payable by an assessee 
under the head “Interest on securities.’’ Nor do the Eules exclude 
the operation of what seems to me to be the definite and unequi- 
vocal directions contained insub-Sec. (6) of Sec. 18. The fact that 
Sec. 10 sets out deductions or allowances which are permissible 
in respect of an assessment made under the head “ Business ”, 
whereas the proviso to Sec. 8 seems to operate only where tax is 
payable under the head “Interest on securities,” is in my opinion 
without significance ; for it seems clear from the observations of 
Lord Wright, M.E., in the case of Hughes (Inspector of Taxes) 
V. Bank of New Zealand that a privilege or exemption ought al- 
ways to be taken into account whether assessment is made under 
one part of a tax Act and or another part of the same Act. An 
examination of all the judgments of the Lords Justices in that case 
shows that it was held by the Court that the exemptions contended 
on behalf of the Bank of New Zealand were allowed upon that basis. 

I accept the argument put forward by Mr, Isaacs on behalf 
of the assessees that as the Government of India securities held 
by the assessees are definitely and absolutely free from tax, the 
position of the North British and Mercantile Insuiance Company, 
Limited, as regards the right to avail themselves of the second 
proviso of Sec. 3 of the Income Tax Act, ought to be deemed to 
be stronger than that of an assessee having securities which are 
merely free from tax in particular circumstances as for example 
in the case of non-residents. 

Upon the question of whether the second proviso of Sec. 8 
operates in relation to the tax-free securities powessed by the 
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present assessees, the words of Lord Justice Greene appearing 
at page 1003 in the report of the above cited case are much in 
point. The learned Lord Justice there says : — 

^‘Speaking for myself, I find in that language a perfectly 
clear legislative provision that, so long as the securities are in 
the beneficial ownership indicated m the section, no tax is to be 
levied in respect of the interest upon them. To say, as has been 
said on behalf of the Grown, that the true effect of the section is 
merely that the interest is not to be taxed as interest but can be 
taxed as part of an aggregate of profits of trade appears to me to 
override the perfectly plain language of the section. It is a matter 
of some satisfaction that this construction which I consider should 
be placed upon the section will enable the perfectly clear under- 
taking given in the prospectus when this War Loan was issued to. 
the public to be kept both in the spirit and in the letter.” 

In my view the North British and Mercantile Insurance 
Company, Limited, are entitled to the benefits of the provisions 
of Section 8 and of Sec. 18 (6) of the Indian Income Tax Act, 
1922. Having regard to the view I take on these two main ques- 
tions it is in my opinion neither necessary nor desirable that a 
definite answer should now be given on the other questions. 

The result is that although I have felt some doubt in 
the matter, I agree with the judgment of my Lord the Chief 
Justice and I think the questions propounded by the Com- 
missioner of Income Tax should be answered in the manner 
proposed. 

Pangkbidqb, J. — This is a reference made under Sec, 66 (2) 
of the Indian Income Tax Act, 1922, by the Commissioner of In- 
come Tax, Bengal. 

The assessees are an Insurance Company incorporated in 
Great Britain ; the head quarters of their Indian business are at 
Calcutta, where they transact both Life and Fire Business. 

Under Section 59 (1) of the Act the Central Board of Re- 
venue may make rules for carrying out the purposes of the Act 
and for the ascertainment and determination of any class of in- 
come, and under sub-Section (2) (a) (li) such rules may prescribe 
the manner in whicn, and the procedure by which, the income, 
profits and gains shall be arrived at in the case of Insurance Com* 
panics. Under sub-Sec, (6) such rules have effect as if enacted in 
the Act. The Central Board in exercise of this power have fram- 
ed certain rules and those dealing with Insurance Companies are 
among rules 26 to 35 (both inclusive). By rule 36 
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The total income of the Indian branches of non-resident 
Insnrance Companies (Life, Marine, Fire, Accident, Burglary, 
Fidelity Guarantee, etc.) in the absence of more reliable data 
may be deemed to be the proportion of the total income, profits 
or gains, of the companies, corresponding to the proportion which 
their Indian premium income bears to their total premium in* 
come. For the purpose of this rule, the total income, profits or 
gains of non-resident Life Assurance Company whose profits are 
periodically ascertained by actuarial valuation shall be computed 
in the same manner as is prescribed in rule 25 for the computa- 
tion of income, profits and gains of Life Assurance Companies 
incorporated in British India.” 

The assessees in this case are a non-resident Life Assurance 
Company within the meaning of rule 35. 

Eule 25 is as follows : — 

In the case of Life Assurance Companies incorporated in 
British India whose profits are periodically ascertained by actu- 
arial valuation, the income, profits and gains of the Life Assur- 
ance Business shall be the average annual net profits disclosed by 
the last preceding valuation, provided that any deductions made 
from the gross income in arriving at the actuarial valuation 
which are not admissible for the purpose of income tax assess- 
ment, and any Indian income tax deducted from or paid or income 
derived from investments before such income is received, shall be 
added to the net profits disclosed by the valuation.” 

I lake it the correct procedure would be to ascertain the pro- 
fits of the assessees’ Life business all over the world by actuarial 
valuation in the manner contemplated by rule 25, and attribute 
to the assessees’ Indian Branch that proportion of the profits that 
the Indian premium income bears to the total premium income, 
and then to divide the result by the number of years covered by 
the valuation. 

For some reasons or other this was never done, and in 
every assessment the Indian Life Business of the assessees 
was treated as the Life Assurance business of a Life Assura- 
ance Company incorporated in British India is treated under 
rule 25. 

Whether the result thus arrived at was considered to be 
more reliable data ” within the meaning of rule 35 is not clear, 
but the matter is of no importance as the procedure contemplated 
by rule 25 has been accepted as appropriate both by the assessees 
and by the Department, 
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Until the assessment for the year 1932*33 the Income Tax 
Officer appears to have assessed the Company on the following 
lines. He took a fifth of the profits as shown by the actuarial 
valuation of the profits of the last quinquennium (five years being 
the period for which it was the practice of the assessees to value 
the profits), and added thereto the profit on the Tire Business. 
This gave him the total income of the assessees as defined by 
Section 2 (15) of the Act. 

He then proceeded to make certain deductions based on 
figures furnished by the assessees at his request. 

One of these deductions was one-fifth of the total of the re- 
ceipts of the assessees during the quinquennium of interest on 
securities from which income-tax bad been deducted at source 
under Section 18 (3) of the Act. 

The other deduction was one-fifth of the total of the receipts 
of the assessees during the quinquennium of interest on tax-free 
securities. 

He then proceeded to treat what was left of the total income 
as taxable income for purposes of income-tax. 

In the year 1933 the assessees' assessment came before the 
successor of the former Income-tax Officer ; he noticed, as was 
undoubtedly the fact, that the deductions made from the interest 
on securities under Section 18 (3) had been made in most cases, 
if not in ail, at rates of tax lower than the rates appropriate to 
the year of charge. 

He accordingly served the assessees with a notice under Sec- 
tion 34, calling on them for a fresh return of their income from 
ail sources for the year ending March 31st, 1933, and declared his 
intention of re-assessing the income at the correct rate. 

Galling for the return was really an unnecessary formality, 
for there was no question as to the correctness of the figures in 
the assessees' first return. 

He proceeded to correct what he considered to be his prede. 
cessor's error m the following way. He included one* fifth of the 
quinquennium’s interest from taxed securities in the taxable in- 
come which he taxed at the rate of the year of charge after giving 
credit for one-fifth of the deductions at source actually made 
during the quinquennium. He followed the former assessments 
in excluding one-fifth of the interest on tax-free securities from 
the taxable income. 

The assessees appealed against the order of re-assessment to 
the Assistant Commissioner of Income-tax, 
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In their appeal they questioned the power of the Income-Tax 
Officer to re-open the assessment under Sec. 34, and also com- 
plained that whereas they had had a sum of Es, 81,414.8-1 deduct- 
ed at source during the previous year, i.e., the accounting year 
January Ist, 1931, to December 1st, 1931, they had pnly been 
given credit in the year of assessment 1932-33 for Es. 51,332-6-0 
(one-fifth of the quinquennium’s deductions) in contravention of 
Sec. 18 (6). 

The Assistant Commissioner rejected the assessees' conten- 
tions and in addition enhanced the assessment in exercise of his 
powers under Sec. 31 (3) {a) by disallowing the deduction from 
the total income of one-fifth of the interest on tax-free securities 
received during the quinquennium, thus increasing the taxable 
income by Es. 1,66,672. 

The assessments for 1933-34 and 1934-35 have been made in 
accordance with the final assessment for 1932-33 after enhance- 
ment by the Assistant Oommissionert 

The Commissioner has been required under Sec. 66 (2) of the 
Act to refer certain questions of law to this Court and he has re- 
ferred four questions. Three of these are concerned with the 
assessments for the years 1932-33, 1933-34 and 1934-35, and the 
fourth only with the assessment for 1932-33. 

The three questions which concern all the assessments have 
been formulated as follows : — 

Question 1 — 

Whether when the income, profits and gains of a Life Assur- 
ance Company are arrived at for the purpose of charging income- 
tax for any year, in the manner prescribed by Eule 36 read with 
Rule 26 of the rules made by the Central Board of Revenue in 
exercise of the powers conferred by Sec. 69 of the Indian Income- 
tax Act (Act XI of 1922), it is open to the assessee to go behind 
this notional figure by referring to the actual sources of its re- 
ceipts and claim exemption from taxation in respect of any por- 
tion of the income. 

Question 2 — 

Whether, when the income, profits and gains of a Life Assur- 
ance Company are arrived at for the purpose and in the manner 
specified in question 1, and income-tax is charged in respect of 
such amount, it is open to the assessee to go behind this notional 
figure and refer to the actual sources of its receipts in order to 
claim that a portion of the total income calculated represented in- 
come chargeable under the head “interest on securities/’ 

1—50 
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Question 3 — 

Whether when income-tax for any year is charged in respect 
of income, profits and gains of a Life Insurance Company com- 
puted m the manner prescribed by the rules referred to in ijues- 
tion 1, t^e assesses can claim credit under Sec. 18 (6) of the 
Indian Income-tax Act, for any deductions of tax made at the 
sources. 

Counsel for the assessees has objected to the form in which 
the questions have been raised, and I agree with him that it is 
open to criticism. Because a question is a question of law, it is 
not necessary to state it in a general form and indeed it is often 
preferable to formulate it with reference to the facts of the parti- 
cular case. However, there really has been no doubt as to the 
substance of the dispute between the assessees and the Crown, 
and it would serve no useful purpose to remand the reference in 
order to have the form of the questions amended. 

The first question is concerned with the interest received in 
respect of tax-free securities and I should have preferred to ex- 
press it thus — 

" Are the assessees entitled to deduct from their total income 
in each year of assessment a sum equal to one-fifth of the interest 
on tax-free securities received during the quinquennium as being 
free from income-tax ? ” 

The assessees contend that if they are not allowed the deduc- 
tion they are deprived of the advantages conferred by the second 
proviso to Sec. 8 which is as follows 

“ Provided further that no income-tax shall be payable on the 
mterest receivable of any security of the Government of India 
issued or declared to be income-tax free. 

They state, quite truly, that if their privilege is to be curtail- 
ed by the rules made under Sec. 59 (2) (a) (n), this must be done 
m unambiguous language, and that there is nothing in the rules 
that purports to curtail it. 

Their submission is that the method of ascertaining the in- 
come, profits and gams laid down by rule 25 merely prescribes a 
way of arriving at or computing the total income of Life Assurance 
Companies, and that the income, profits and gains when so com- 
puted must be charged in accordance with Chapter III of the Act. 

Now, in my opinion, the primary charging section of the Act 
18 Sec. 3 which provides that tax shall be charged in accordance 
with and snbject to the provisions of the Act in respect of all in- 
come, profits and gains of the previous year. 
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The effect of this is to make all income, profits and gains of 
the previous year taxable, subject to the provisions of Chapter III 
in respect of those parts of them that can be brought under the 
heads of income, profits and gains, set out in Sec. 6. 

It follows that before the assessees can complain# that the 
assessment violates the second proviso to Sec. 8, they must show 
that the tax demanded is being demanded in respect of income, 
profits and gains which are covered by the section as being in- 
terest on securities.” 

In my judgment the assessees have failed to establish this. 
What is to be assessed to tax is the annual average net profit dis- 
closed by the last preceding valuation with the additions provided 
for by rule 25. I find it impossible to hold that any part of the 
annual average of the result of an actuarial valuation can be 
“ interest on securities ” within the meaning of Sec. 6 and Sec. 8 
of the Act. 

For the purposes of tax it does not seem to me to be feasible 
to attribute a portion of the actuarially ascertained figure to one 
particular factor among a number of factors forming the basis of 
the valuation. 

I must notice one argument advanced by Counsel for the as- 
sessees which to my mind is misleading. On page 3 of the state- 
ment|of the case by the Commissioner appears an analysis furnished 
at the Income-tax Officer’s request by the assessee’s London actu- 
ary. Counsel submitted to us that this analysis disclosed the fact 
that the so-called actuarial valuation is really nothing more than 
a profit and loss account over a period of five years in which the 
liabilities, though larger and more difficult of ascertainment, are 
in essence the same contingencies ” appearing in the ordinary 
trading firm’s accounts. 

This however is not an accurate picture, since the interest 
shown — and interest is the very factor with which we are con- 
cerned — exceeds by almost one-fifth the interest actually received 
in India by the assessees in order to bring it up to the rate of 
interest received all over the world. I assume it involves a cor- 
responding writing down at some other branch. In the absence 
of expert evidence I am by no means convinced that the state- 
ment is as simple as Counsel maintains. 

Apart from the particular statement, however, there is no 
warrant for the assumption that all actuaries follow the same 
methods, and it is clear that the liability of any particular Life 
Insurance Company to tax cannot depend upon the possibility of 
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tracing a particular factor in its actuarially ascertained valua- 
tion. 

I expressed this opinion in the course of the argument, and I 
was certainly fortified in it when we came to deal with the refer- 
ence conq,prning the Phoenix Assurance Company, Limited, whose 
assessment is disputed on similar grounds. This Company follows 
the procedure under rule 36. That is to say, its Indian income, 
profits and gains are computed to be the part of its world wide 
profits and gains actuarially ascertained, proportionate to that 
part of the premium income attributable to India. No attempt 
was made, and no attempt could in my opinion possibly be made 
to identify any part of the Indian income, profits and gains thus 
ascertained with the interest on tax-free securities received in 
India during the quinquennium. 

As regards the case of Hughes v. Bank oj New Zealand 
where it was decided that a non-resident Bank was entitled to the 
exemption provided by Sec. 46 (1) of the Income Tax Act, 1918, in 
respect of the interest payable on 5 per cent War Loan and that 
such interest could not be taxed under Schedule D as part of the 
profits of a trade carried on in this country by the London Branch, 
it appears to me that what the Court of Appeal decided is what 
has never been questioned in India, and is indeed specifically re- 
cognised in the statutory forms of return prescribed under Eules 
18 and 19. 

This is that an assesses who has included in his trading ac. 
counts profits or income on account of [inter alia) “ interest on 
securities tax-free” may deduct such profits and income from his 
total income and is only taxable on the balance. 

The case however does nothing to help the assessees to sur- 
mount what in my opinion is the real difficulty in their way here, 
namely that, as they are a Life Assurance Company, their in - 
come, profits and gains are statutorily ascertained under the rules 
in such a way that they cannot be sub-divided under the heads of 
income in Sec. 6 of the Act and in consequence no part or propor- 
tion of them is interest on securities within the meaning of Sec. 8. 

While considering the question of hardship, I wish to refer to 
an argument advanced by the learned Advocate-Ceneral which in 
my opinion is not easy to meet. In the ordinary business the in- 
come, profits and gains for any period are the excess of incomings 
over outgoing subject to such deductions as are allowed by the Act. 
Sums placed to reserve are not permissible deductions, a fact which 
is recognised in the forms prescribed by rules 18 and 19. Before 
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however the income, profits and gains of Life Insurance business 
are computed the Company is permitted to transfer to ‘‘liability'^ 
Life Surplus ’’ the sum necessary to bring that fund up to actu- 
arial requirements. 

The Advocate-General submits and I agree with him that 
there is no principle upon which the sum so transferred must be 
attributed to what in the case of an ordinary business would be 
taxable while the whole of the income derived from tax-free 
sources is to be held to be included in the balance liable to assess- 
ment. 

It is not necessary to decide whether, as the learned Advo- 
cate-General has submitted, the rules form a complete and self- 
contained code to the exclusion of Chapter III, or whether the 
income, profits and gains come under the head of “other sources’^ 
in Sec. 6. 

It is sufficient to say that the assessees have not been able to 
show that Es. 1,66,572 out of the income, profits and gains in the 
three years of assessment amounting to Es, 5,24,967 is “ interest 
on securities ” within the meaning of Sec. 6. This being so, Sec. 8 
and the proviso thereto have no application, and the first ques- 
tion in the form in which I have stated it, must be answered in the 
negative. I should add that I have reached the conclusions I 
have set out above with great hesitation, since they are at variance 
with those arrived at by the other members of the Court. 

The second point for decision concerns the claims of the as- 
sessees to be given credit for the sums actually deducted at source 
from the interest on taxable securities in the assessment made in 
the year succeeding the accounting year in which deductions 
are made. 

I think the issue is fairly raised by the third question as 
framed by the Commissioner. The second question appears to be 
unnecessary, and to be an attempt to bring the two contentions 
put forward by the assessees under one head. The points have 
however little or nothing to do with one another. 

It is conceded by the Crown that if the deductions were 
made in accordance with the provisions of Sec. 18, then sub- 
Sec. (5) gives the assessees a right to claim credit in the follow- 
ing year. 

It is further conceded that for the purposes of these assess- 
ments the ** previous year ” means the twelve months ending 
with the last day of the year last preceding the beginning of tbe 
year of charge. 
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The Advocate-General did not seek to support that part of 
the Commissioner’s opinion, where he says that ‘‘ the previous 
year ” in the case of Life Assurance Companies is not the preced- 
ing year, but a year of the preceding valuation period. I too am 
of opink)n that the Commissioner’s opinion is erroneous in this res- 
pect. The Central Board of Eevenue have never purported to deter- 
mine the period under Sec. 2(ll)(b), and I think that in any case the 
powers of the Board are confined to determining an actual period. 

Indeed the phrase “ average year ” has really no meaning, 
though it is popularly used to describe a year, a particular char- 
acteristic of which, for example, birth-rate, rainfall, or jute crop, 
does not markedly exceed or fall short of the average ascertained 
over a series of previous years* 

At first I thought that if the Crown were right in the sub- 
mission that the rules excluded Chapter III of the Act, the deduc- 
tions could not be said to be made in accordance with the Act, 
and therefore Sec. 18 {6) had no application. For, although 
Sec. 18 is not part of Chapter III, the words “ income charge- 
able under the head of ‘ Interest on Securities ’ ” in Sec. 18 (2) 
must have reference to the classification in Sec. 6. 

This would have been a most unsatisfactory position, for 
although it is possible that the assessees might have claims under 
Sec. 48-A to a refund of the deductions improperly made, their 
claims might be time-barred under Sec. 50. 

However the Advocate-General maintained that the deduc- 
tions had been validly made under Sec. 18 (3), and he was con- 
strained to state that in face of that contention, although he was 
not in the position to make a formal admission, he could not use- 
fully dispute the claim of the assessees to be given credit under 
Sec. 18 (6). 

It follows that the answer to the third question propounded 
by the Commissioner is in the afldrmative. 

The Commissioner has referred the following question with 
respect to the assessment for 1932^33 ; — 

“ Whether in any event, the Assistant Commissioner of In- 
come-tax had jurisdiction to enhance the said assessment, having 
regard to the terms of the said notice under Sec. 34 and the general 
provisions of Indian Income Tax Act, 1922.” 

This question occasions me considerable difficulty because 
having regard to the opinion that we hold as to the effect of 
bee. 18 (5), the action of the Income Tax Officer was based on a 
fundamental misconception of the law. 
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What the assessees were entitled to was credit in the year 
of charge for the deductions at source made m the preceding year, 
without any reference to the average of deductions made during 
the quinquennium. 

There was no question of any income escaping assessment, 
for it had all been checked and assessed. This is borne out by 
the notice given by the Income Tax Officer which begins as 
follows : — 

Whereas I have reason to believe that your income from 
interest on securities which has been assessed in the financial 
year ending 31st March, 1933, has been assessed at too low a 
rate and I therefore propose to assess your income at the cur- 
rent rate. . . 

Now it is noticeable that under the Indian Act all taxable 
income pays tax at the rate or rates applicable to the total in- 
come of the assessee (see Sec. 3) and there is nothing in the Act 
corresponding to what is called the “ slab system of taxation. 

It is therefore difficult to see how a particular part oi an 
assessee’s income can be taxed at too low a rate. 

Be that as it may, the Income Tax Officer proceeded to re- 
assess in the manner I have described, and the assessees appealed 
to the Assistant Commissioner, questioning the jurisdiction of the 
Income Tax Officer to reassess under Sec. 34 and putting forward 
the contentions are regards the effect of Sec. 18 (5) that we have 
found to be correct. The Assistant Commissioner supported the 
Income Tax Officer and also enhanced the assessment by disallow- 
ing the deduction of l-6th of the interest on tax-free securities. 

The most comprehensive ground, on which the power of the 
Assistant Commissioner to enhance is questioned, is the sub- 
mission that the words In disposing of an appeal in Sec. 31 (3) 
confine the powers of enhancement to those items in the assess- 
ment which are the subject of the appeal. 

In my opinion it is not necessary to give our decision as to 
the soundness of this argument, but my own view is that the 
language is too wide to permit of so restricted a construction. It 
may be that the words are intended to make it clear that the 
Assistant Commissioner has no power to act of his own motion 
but must have an appeal before him. 

There is more to be said for the argument that when what is 
appealed against is an assessment or reassessment under Sec. 34, 
the Assistant Commissioner is bound to confine himself to what is 
covered by such assessment or re-assessment and cannot deal with 
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rD.afct6r8 coversd by a previous assesstnent ruade under Sec. 23. I 
fehinkthis argument is to some extent supported by the decisions 
in In Te Satyendra Mohan Boy Chaudhuri and Seth Kasinath 
Bagla v. The Gommissioner of Income Tax, United Provinces. 
But altliough this principle is comparatively easy to apply -when 
income that has originally escaped assessment has been assessed 
under Sec. 34. its application is more difficult when the Income 
Tax Officer has purported to reassess on the basis that income has 

been assessed at too low a rate. 

I prefer to base my decision that the Assistant Commissioner 
had no power in this case to enhance on the ground that the re- 
assessment under Sec. 84 was on the face of it without jurisdic- 
tion and as such should have been annulled with the result that 
the original assessment under Sec. 23 would have stood. 

What had happened was that credit has been allowed on a 
wrong basis, in this case to the detriment of the assessee. It 
appears to me that there could not properly be said to be assess- 
ment at too low a rate or an escape from assessment so as to give 
the Income Tax Officer jurisdiction to reopen. 

In saying this I must not be thought to be assenting to the 
view that an Income Tax Officer can only proceed under Sec. 34 
where he can show affirmatively at the outset that income has 
escaped assessment, and is precluded, when he has reason to be- 
lieve that there has been an escape, from using the section as a 
basis of investigation. As to that I express no opinion. It does 
however seem to me that where an assessee rightly objects to an 
assessment or reassessment under Sec. 34 on the ground that the 
proceedings are bad on the face of them, the power's of the Assist- 
ant Commissioner cannot extend to enhancing 'an assessment, 
which the Income Tax Officer had no jurisdiction to make and 
must be limited to annulling it as made without jurisdiction. 

In the result, questions 1 and 2, as framed by the Commis- 
sioner, subject to what I have said as to their form ought in my 
opinion to be answered in the negative. 

Question 3 must be answered in the affirmative. 

Question 4 which deals with the Assistant Commissioner s 
power to enhance must he answered in the negative. 

Solicitors : Orr, Dignam & Go. for the Assessees : B, G, Pal 
for the Income Tax Department. 
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THE PHOENIX ASSUEANOE 00., In re. 

SiE HaboIiD Debbyshibe, C. J., Costello, J., and Pangkeibob, J. 

March 20, 1937. 

Insxjbance Company — Ascbbtainment op Peopits xjnbbb 
Eules 25 AND 35 — Eight to Claim Exemption in Eespect of 
Intbbbst on Tax Fbee Secubities and to Claim Cbbdit fob 
Tax Deducted at Soubce — Indian Income Tax Act (XI op 
1922), Seos. 8, 18 (5) — Income Tax Eules, Eb. 25, 35. 

If an insurance company carrying on business outside Bri- 
tish India as well as in British India satisfies the income-tax 
authorities that they have received interest on Government secur- 
ities which are tax-free and that it has been reckoned in the 
computation of their total world*wide funds^ the company is en- 
titled to have the same proportion of that tax-free interest that 
the Indian premiums hear to the world-wide premiums, deducted 
from their income, profits and gains assessed under Buies 25 and 
86 of the Income Tax Buies and exempted from tax. 

When the income, profits and gains of a life insurance Com- 
pany are arrived at in the manner prescribed by Buie 86 read with 
Buie 25, it is open to the Company to go behind this notional figure 
by referring to the actual sources of its receipts and claim exemp- 
tion from tax in respect of interest on tax-free securities which had 
been taken into account in arriving at this notional figure; it is 
also open to the Company to claim credit under Sec. 18 (5) of the 
Income Tax Act for any deductions of tax made at source. 

Case stated by the Commissioner of Income Tax, Bengal, 
under Section 66 (2) of the Indian Income Tax Act (XI of 1922), 
in the matter of the assessment of the Phoenix Assurance Co., 
Ltd., for the year 1934-36. 

STATEMENT OF CASE, 

On the application of the assessees, the Phoenix Assurance 
Company, Limited, this Statement of Case is submitted to Their 
Lordships, the Judges of the Calcutta High Court, for a decision 
on the questions of law formulated in Paragraph 8 below: — 

2. Facts of the Case : — The applicant which is an Insurance 
Company incorporated in England, has asked for a reference in 

1—51 
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respect of the assessments for the years 1932-33, 1933-34 and 
1934-36. As the facts and circumstances regarding the questions 
of law which I shall refer for their Lordships ^ decision are 
identical in respect of all the three years I propose to state a case 
for the year 1934-35 only and to decide the questions at issue in 
the assessments for the other two years in accordance with Their 
Lordships * decision on this reference. 

3t This Company does business in life insnrance, fire, marine 
and accident insurance in India as well as in other parts of the 
world. The assessment for the year 1934-36 has been made on a 
total income of Ea. 2,89,407. Of this the income from life business 
is Es. 3,13,195 while taking together fire, marine and accident; 
business there has been a loss of Ks. 23,788, the resultant figure 
being Es. 2,89,407 as stated above. 

4. In accordance with Section 69 (2) (a) of the Income-tax 
Act, the Central Board of Bevenue may make Rules for prescrib- 
ing the manner in which, and the procedure by which the income, 
profits and gains shall be arrived at in the case of insurance com- 
panies. According to Clause (6) of Section 59, Bales made under 
this section shall have effect as if enacted in this Act. The Central 
Board of Bevenue have framed Buies and so far as they are rele- 
vant to this case they are Buies 25, 27, 30 and 35 to be found at 
pages 112-114 of the Income Tax Manual (6th Edition). In ac- 
cordance with Buie 36, the total income' of the Indian branches of 
non-resident insurance companies (life, marine, fire etc.) in the 
absence of more reliable data, may be deemed to be the proportion 
of the total incom e, profits and gains, of the companies, correspond- 
ing to the proportion which their Indian premium income bears to 
their total premium income and for the purpose of this Rule, the 
total income, profits or gains of non-resident life Assurance Com- 
panies whose profits are periodically ascertained by actuarial 
valuation shall be computed in the same manner as is prescribed 
in Buie 25 for the computation of income, profits and gains of 
Life Assurance Companies incorporated in British India, Buie 25 
reads as below : — 

In the case of Life Assurance Companies incorporated in 
British India whose profits are periodically ascertained by actuar- 
ial valuation the income^ profits and gains of the Life Assurance 
Business shall be the average annual net profits disclosed by the 
last preceding valuation, provided that any deductions made from 
the gross income m arriving at the actuarial valuation which are 
not admissible for the purpose of income-tax assessment, and, any 



1937] 


THIS PHOENIX ASSUEANOE CO., In TO 


399 


Indian income-tax deducted from or paid on income derived from 
investments before sucb income is received, shall he added to the 
net profits disclosed by the valuation.” 

The computation or profits in the case under discussion has 
been made in accordance with Rule 35, read with Rule 26. In 
the Life Business there are three separate headings, viz,, (1) 
Phoenix Fund, (2) British Empire Fund and (3) Positive Fund. 
The average annual net profit disclosed by the last preceding 
actuarial valuation which has been made the basis of the assess- 
ment under discussion is of the quinquennial period ending 31st 
December 1930 in respect of No. (1). For Nos. (2) and (3) the 
period is the quinquennium ended Slat December 1931, average 
annual profit of the quinquennial valuation periods mentioned 
above has according to the provisions of Rule 26 been taken as 
income of the previous year. The Company submitted before 
the Income-tax Officer the valuation statement of the Phoenix 
Fund for the quinquennial period ended 31st December, 1930, as 
well as of the two other Funds, viz,, British Empire Fund and 
Positive Fund for the quinquennial period ended 31st December, 
1931, showing the results of their all world income. The con- 
solidated revenue accounts and the valuation Balance sheets are 
reproduced in Appendix A. 

5. In the return which the Company submitted for the assess- 
ment year under discussion they showed the following : — 

Income, profits or gains as per profit 
and loss account for the year ended 
31st December, 1933 ... Rs. 2,89,407.1-0. 


Total 2,89.407-1-0. 


as per computed statement submitted. 

Deduct — Any profits included in the 
accounts already charged to Indian 
income-tax and the interest on 
securities of the Government of 
India or Local Governments de- 
clared to be income-tax free ... 31,362-0-0 

Balance 2,58,046-1-0 

The ” computed statement ” referred to above is reproduced 
below : — 
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Indian Income Tax 1983 {For Assessment 1934-35). 


Marine Profit 

Es. 6,673-0-0 

Accident 

... Es. 0-3-1 


6,673-3-1 

Fire loss 

30,461-2-0 

Loss 

23,787-14-11 

Average annual life Pro- 
fits as per Statement Y 

3.13,195-0-0 

Profit 

2.89,407-1.1 

Less average tax-free in- 


terest as per Statement V 

31,362-0-0 

Amotint taxable 

2,58,045-1-1 




Tax Liability, 




Amount sub- 



Bate of tax. 

ject to rate 

Tax. 



shown. 



29|t per Enpee . 

.. Bs. 

13,600 

2,072-16-0 

26 

>> 

.. Es. 

13,850 

1,876- 8-0 

19 

» > tj 

.. Es. 

73,096 

7,233- 7-0 

18 

>9 9 9 • 

.. Es. 

1,67,492 

14,764-14-0 


Total .. 

. Es, 

2,58,046 

25,946-12-0 


Average tax deducted at 




source (as per 

State- 




ment V) 



49,163- 0-0 


Befund of Income-tax due 

... 

23,216- 4-0 


STATEMENT V. 

Phoenix Assurance Company, Limited. 

Life Assurance Business. 

Tax due on average profits. 

Profits of Phoenix for 5 years ending 31st Es. 

December 1930 as per Statement II ... 13,86,387 

Profits of British Empire for 5 years ending 
31st December 1931 as per Statement III 


2,24,640 
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Profits of Positive for 5 years ending 31st 


December 1931 as per Statement IV ... 

4,947 

Total ... 

16,65,974 

Annual average of Profit one-fifth 

"T— 

3,13,196 

Tax deducted at source. 


Phoenix Fund for 6 years ending 31st 


December 1930 (Statement II) 

1,71,164 

British Empire Fund for 5 years ending 31st 


December 1931 (Statement III) 

52,228 

Positive Fund for 5 years ending Slst 


December 1931 (Statement IV) 

22,421 

Total ... 

2,45,813 

Average Tax deducted per annum one-fifth 

49,163 



Tax Fbeb Intebest Eeobivbd. 


Year. 

Phoenix. 

Year. 

British Empire. 

Positive. 


Es. 


Es. 

Es. 

1926 

60,228 

1927 

27,104 

600 

1927 

45,801 

1928 

330 

600 

1928 

20,348 

1929 

Nil. 

600 

1929 

Nil. 

1930 

Nil. 

600 

1930 

Nil. 

1931 

Nil. 

600 


1,26,377 


27,434 

3,000 


The amotmt of tax-free interest received Es. 1,66,811 
A.verage amoxint of tax-free interest 

received per annum, viz., one-fifth Es. 31,362 

Indian Income Tax 1933 (Fob Assessment 1934-36). 
Phoenix Life Fund. 

Profits based on Valuation as at Slat December 1930. 

£ (vide Board of 

Life fund surplus ... 990,698 Trade Eeturns, 

page 9). 

Deduct amount brought forward ; — 

Participation Fund ... 93,996 

Survivors’ Bonus Fund ... 1,382 
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Non-Partieipation Fund ... 82,667 

128,045 do. 



862,653 

Brought f orw ard 

862,653 

Ad<f Interim Bonus paid : — 


Participation Fund 

53,601 

Survivor’s Bonus Fund 

1,998 

Transferred to share-holder Accounts : 

— 

Non-Participation Fund 

200,000 

British Income-tax 

333,908 

Dominion and Foreign taxes (part of 


item of £ 19,980) 

10,347 


599,854 


£ 1,462,507.A. 


For the 5 years ending Hist December 1930 : — 

Indian Premiums ... £ 339,308-B. 

Total Premiums ... £ 4,251,015-0. (Vide Board of 

Trade Eetarns 
page 2). 

B 


— X A- 

£ 100,229.Kb. 

13,36,387. 

C 

Tax deducted at 

Super- 

For year. 

source from interest 

tax 


Es. 

Es. 

1926 

31,024 

8,873 

1927 

33,277 

9,466 

1928 

35,044 

9,017 

1929 

35,423 

8,949 

1930 

36,396 

8,735 


1,71,164 

46,030. 


2,16,194 
STATEMENT III. 

Indian Ihcomb Tax 1933 (fob Assessment, 1934-35). 
Bbiiish Empibb Fund. 

Profits based on Valuation as at Slst December, 1931. 
Surplus ... £224,365 (Board of Trade Returns, 

page 6). 
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Less ... £ 27,638 

Amount brought for- 
ward. Amount set 
aside as at 31st De- 
cember 1926 as a 
supplement to the 
“ Positive ” Funds £ 3,327 

30,865 (Board of Trade Ee - 

turns, page 6]. 



193,600 


Add — Interim Bonus paid 

46,213 

Do. 

British Income4ax 

62,555 

Do. 

Dominion and Foreign Taxes 

6367 

Do. 


^306, 639- A. 

For the 5 years ending 31st December 1931 ; — 

Indian Premiums ... £ 7,086-B. 

Total Premiums ..^£ 128,963-0. (Board of Trade 

Beturns, page 1) 
B 

— X A- £ 16,848-Bs. 2,24,640. 

C 



Tax deducted at source 

Super tax 


from interest. 

paid. 


Bs. 

Bs. 

1927 

9,999 

4,027 

1928 

9,935 

8,840 

1929 

8,292 

3,811 

1930 

9,593 

3,720 

1931 

14,409 

4,369 


62,228 

19,767 


71,985 


STATEMENT IV. 

Indian Income Tax 1933 (foe Assessment, 1934-35). 
Positive Fund. 

Profits based on Valuation as at Slst December 1931. 

Deficit . ... £ 851 (Board of Trade Beturns, 

page 10). 
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Deficit brought forward £ 3,327 (Board of Trade Eeturns, 

page 6), 

Profit ... 2,476 

Add:— 

British Income Tax ... 5,662 

Dominion and Foreign 

Taxes ... 815 

8,953-A. 

For the 5 years ending Slst December 1931 : — 

Indian Premiums ... 176-B. 

Total Premiums ... 4,248-0. (Board of Trade Ee- 

turns, page 9). 

B 

— xA- ... 37 1-Es, 4,947. 

C 



Tax deducted at source 

Super tax 


from interest. 

paid. 


Es. 

Es. 

1927 

4,237 

941 

1928 

4,185 

898 

1929 

4,082 

891 

1930 

4,156 

870 

1931 

5,761 

1,019 


22,421 

4,619 


27,040 

6. In accordance with the provision of Eule 35 read with 
Eule 25 of theEules under the Indian Income Tax Act the total 
Income of the Indian branch was worked out as below ; 

(1) Phoenix Fund : — 

Indian surplus for the quinquennium ended Es. 

Slat December 1930 ... 13,31,387. 

(2) British Empire Fund : — 

Indian surplus as already worked out for the 
quinquennium ended 31st December 
1931 ... 2,24,640. 

(3) Positive Fund : 

Indian Surplus (as already worked out) for 
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the quinquenuiuin ended 31st December 

1931 ... 3 , 947 . 


15 , 65 , 974 . 


Thus the average annual net profits as disclosed by the last 
preceding valuation and as shown by the Company itself was 
Bs. 3,13,195. This had to be taken as the total income of the 
life Assurance business for the relevant accounting year. The 
Company showed a loss of Rs. 23,788 for Fire, Marine and Accid- 
ent business taken together. Allowing this loss the Income-tax 
Officer made the assessment on a snm of Es. 2,89,407. The asses- 
see Company claimed a further deduction from its taxable income 
in respect of the sum of Es. 31,362 which was stated to be the 
average of interest on tax free securities received by the Company 
during the period from 1926 to 1933. The Income-tax Officer 
disallowed this claim. The assessee Company further claimed 
that from the tax charged in respect of its total income the sum 
of Rs. 49,163 should be deducted as tax already deducted at the 
sources. This latter figure, as will be seen from the computed 
statement, is the average of the tax deducted at sources during 
the valuation periods. The Income-tax Officer allowed this claim 
and deducted this sum of Rs, 49,163 from the tax assessed. The 
Company appealed before the Assistant Commissioner of Income- 
tax. According to the case made before the Income tax Office 
their only grievance was in respect of interest on tax free securi- 
ties and there should have been no complaints so far as tax de- 
ducted at the sources was concerned. But while preferring this 
appeal the assessee discovered a new grievance in respect of the 
second item also though their claim as made before the Income- 
tax Officer was fully allowed by him. A copy of the grounds of 
appeal will be found in Appendix G.’’ These were that the In- 
come Tax Officer erred in assessing income tax on the portion of 
the Company’s income that consisted of interest on tax-free 
securities and that the Income Tax Officer erred in not giving 
credit for income tax deducted at source to which the Company 
was entitled under Section 18 (5) of the Act or otherwise. The 
second ground was more clearly expressed in their petition of 
appeal against assessment for 1933-34 which ran as follows: 

“ That the Income-tax Officer erred in regarding as a deduc- 
tion at source the annual average of tax deducted from the 

1—52 
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interest on the Company’s investments instead of taking the tax 
actually paid during the particular year of assessment.” 

The asBessee now stated that during the previous year 
the year ended 31st December, 1933) the sum of Es. 92,252 was 
the amount actually deducted at sources from interest on securi- 
ties. This appeal was heard by the Assistant Commissioner 
along with the appeals for the assessment year 1932«33 and 1933- 
34 and during the hearing of these appeals all of which were dis- 
posed of on the same day, the Assistant Commissioner allowed 
the appellant an opportunity of proving that the annual average 
net profits included any amount on account of tax-free securities. 
In response to this the Company submitted a certificate from its 
Actuary which reads as below : 

Phoenix Assurance Company Limited. 

Of Phoenix House, King William Street, London E. 0. 4. 
Certificate of the Eeceipt of interest from Tax free Securities. 

I hereby certify that the undermentioned amounts of inter 
est totalling Rs. 1,56,811 were received from Indian income-tax- 
free securities and were included in the fund in arriving at the 
net profits disclosed by this Company’s actuarial valuation for the 
quinquennium ended Slst December 1930 and by that of its British 
Empire and Positive Funds for the quinquennium ended 31st 
December 1931 : 


Year. 

Phoenix. 

Year. 

British Empire. 

Positive. 


Bs. 


Es. 

Bs. 

1926 

60,228 

1927 

27,104 

600 

1927 

46,801 

1928 

330 

600 

1928 

20,348 

1929 

Nil 

600 

1929 

Nil 

1930 

Nil 

600 

1930 

Nil 

1931 

Nil 

600 


1,26,377 


27,434 

3000 


Phoenix Assurance Company Limited. 

Sd, T. P, Thomps 
Actuary.” 

The Assistant Commissioner held that this certificate did not 
prove that any income from tax-free securities was included 
in the actuarial surplus. He therefore dismissed the claim. 
As regards the other point, that the Income Tax Officer 

erred in not giving credit for the actual amount of income tax 
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deducted at source to which according to the Company it was 
entitied under Sec. 18 (6) of the Indian Income Tax Act, the 
Company argued at the time of the hearing of the appeal that 
what they wanted was that credit should be given not of the 
average of the tax deducted during the quinquenniums but of the 
tax deducted during the previous year, Le., the year ended 31st 
December, 1933. But as has been stated above and as will appear 
from the computed statement ” reproduced above no such claim 
was made before the Income Tax Officer. There they claimed 
deduction of the average of tax deducted at source and they got 
what they claimed. For the reasons stated in the appeal order, 
the Assistant Commissioner did not allow this claim either. A 
copy of the appeal order will be found in Appendix “D.” 

7. In their application under Sec. 66 (2) for 1934^35 the As- 
sessee Company formulated three questions as arising out of the 
appellate order. As I do not propose to refer any of these ques- 
tions as formulated by the assesses, they need not be reproduced 
here. These questions, however, will be found in Appendix ** 

8. The questions of law that really arise out of the appellate 
order may be formulated as below : — 

Question 1 : — Whether when the income, profits and gains 
of a Life Assurance Company are arrived at for the purpose of 
charging income tax for any year, in the manner prescribed by 
rule 35 read with rule 25 of the rules made by the Central Board 
of Eevenue in exercise of the powers conferred by Sec. 69 of the 
Indian Income Tax Act (Act XI of 1922) it is open to the assessee 
to go behind this notional figure by referring to the actual sources 
of its receipts and claim exemption from taxation m respect of 
any portion of the income. 

Question 2 : — Whether, when the income, profits and gains 
of a life Assurance Company are arrived at for the purpose and in 
the manner specified in question 11, and income tax is charged in 
respect of such amount, it is open to the assessee to go behind this 
notional figure and refer to the actual sources of its receipts in 
order to claim that a portion of the total income calculated repre- 
sented income chargeable under the head interest on securities/’ 

Question 3 : — Whether, when income tax for any year is 
charged in respect of income, profits and gams of a life Insurance 
Company computed in the manner prescribed by the rules referred 
to in question 1, the assessee can claim credit under Sec. 18 (5) 
of the Indian Income Tax Act, for any deductions of tax made at 
the sources. 



408 


INCOME TAX KEFOETS 


[VOL. V 


Instead of referring the questions as framed by the assessee 
I beg to refer the aboYe three questions only to the Hon’bieHigh 
Court and as required by Sec. 66 (2) of the Indian Income-tax 
Act I give below my own opinion thereon. 

9. In my opinion when for the purpose of assessment of an 
Insurance Company its income, profits or gains are determined in 
the manner prescribed by the rules 26 to 35, it is not open to us 
to analyse the figure thus arrived at and determine the several ele- 
ments constituting the total. It is indeed difficult thus to analyse 
the figure arrived at by the empirical method prescribed by rules* 
The question of determining the profit and loss of an Insurance 
Company is very complex and it was with a view to avoid all such 
complex calculations involved in rhe matter, that certain empiri- 
cal rules were framed for assessment purposes. Whatever may 
be the reason why these empirical rules were so framed we have 
been given those rules and we are bound to apply them and them 
only for the purpose of finding out the total income of an insur- 
ance Company. For such a company therefore the total income 
becomes only a notional income and unless otherwise provided by 
these rules it is not open to us to introduce any dissection or analy- 
sis of this total. In my opinion in the case of an insurance Com- 
pany, its income, profits and gains are not even classified under 
the heads referred to in Sec. 6 for determining the manner in 
which these are to be charged to income tax. Such manner of 
its chargeabihty is otherwise provided by the Act. Assessment of 
such a Company is specially provided for by these rules and it is 
to be remembered that Sec. 69 (6) makes them as effective as if 
enacted in the Act. Sec. 3 of the Income-tax Act, generally 
known as the charging Section, provides that while charging 
income tax for any year, it shall be charged in respect of all in- 
come, profits and gains of the previous year of the assessee. Sec- 
tion 2 (11) (b) defines the * previous year ’ in the case of a com- 
pany or class of company to be ‘ such period as may be determin- 
ed by the Central Board of Revenue or by such authority as the 
Board may authorise in this qehalf.’ Sec. 22 (1) requires that 
every Company shall furnish a return of the ‘ total income ' of 
the Company during the previous year. Sec. 23 provides for assess- 
ment of this ‘ total income.’ It may be pointed out that ' the 
previous year ’ does not necessarily mean the preceding year. It 
may be any oijher period and the Central Board of Revenue is 
given power to determine such a period. Whatever be the period 
that may be determined to be the previous year for a Company, it 
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must be remembered thab assessment for any year does not mean 
assessment in respect of the income of that year^ but assessment 
m respect of the income of the ‘ previous year \ Consequently if 
for example ‘ 1930 ’ be determined to be the previous year of a 
Company for its assessment for 1934-35, the income which will 
have to be found out must be the income of the year 1930 and 
it is this income which will be assessed during 1934-35. This 
will no doubt be the arrear assessment. Indeed the scheme 
of the present Income-tax Act is one of arrear assessment. Only 
ordinarily one year’s income is assessed during the next succeed- 
ing year. But while this is so ordinarily, it is not the general 
rule for all cases and it has already been pointed out how in cases 
of companies it is open to the Board to determine otherwise. 
In the case of an Insurance Company rules 26 to 35 determine 
this ‘ previous year ’ to be the average year of the preceding 
valuation period and rule 35 gives the special rule for computa- 
tion of ‘ Total income ’ in case of a foreign insurance company. 
These rules, it has been pointed out, have been made in the exer- 
cise of power conferred by Sec. 69. Sec. 59 empowers the Board 
to make rules for carrying out the purpose of this Act and for 
ascertainment and determination of any class of income. In parti- 
cular the Section empowers the Board by making rules to pre- 
scribe the manner in which, and the procedure by which the 
income, profits and gains shall be arrived at in the case of Insur- 
ance Companies. The income, profits and gains ” here in my 
opinion means ‘ the*income, profits and gains’ in respect of which 
income-tax is to be charged under Section 3. In exercise of this 
power conferred by Sec. 69 the Board has made several rules, of 
which rules 22 to 30, 32 and 35 relate to Insurance Companies, 
The one relevant for our present purpose is rule 85 which 
prescribes the manner in which the total income of the assessee 
company is to be determined. The asses&ee itself while submit- 
ting its return worked up the proportion referred to in the rule 
and the Income-tax Officer simply accepted his calcuialion of the 
assessee. The calculation made by the assesses for the purpose 
of this rule has already been given. It will appear therefrom 
that for the purpose of finding out the total income, profits or 
gains of the Company taken in ail its branches, the assessee took 
the figures for the period of 5 years ending 31 December 1930, 
Thus the total income calculated for the Indian branch was really 
the average annual income of that branch during the period of 5 
years ending 31st December 1930. This is the income in rmpeot 
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of which income-tax has been charged for the year 1934-36, 
Eemembering that the Central Board of Revenue can not only 
prescribe the manner m which income to be charged shall have to 
be calculated, but can also determine which year's income shall 
be charged during which year it seems obvious that by sanction- 
ing the above method of determining the income to be charged 
for the year 1934 35, * the previous year ’ for an insurance Com- 
pany within the meaning of Section 3 becomes not the preceding 
year but a year of the preceding valuation period. If this view 
be correct then the average year of this valuation period becomes 
the only relevant year for the purpose of assessment for any year 
till the next valuation. To my mind this seems to be quite rea- 
sonable also. Ascertainment of income, profits and gains of an 
Insurance Company is always a difficult matter. Where there- 
fore, there has been ascertainment of its profits by experts, the 
assessment may reasonably be directed to proceed on this expert 
calculation. Income of the valuation period is charged to in- 
come-tax by spreading it over another equally long period succeed- 
ing the valuation period. This makes the assessment quite 
reasonable and equitable. Otherwise if we take the previous year 
for an Insurance Company thus assessed to be the preceding year 
then for the assessment for 1934-35 we are to make assessment in 
respect of the income of year ended Slst December 1933. But in 
determining this income the rules take us to the average annual 
income of the period of 5 years ending Slst December 1930 
and Slst December 1931. This will really be taking the aver- 
age annual income of the valuation period to be the income as- 
sessable in 1934-36. Or in other words, while Section 3 re- 
quires that assessment must be in respect of income of the pre- 
vious year, these rules while professing only to prescribe the 
manner of computation of the income will, as a matter of 
fact, require us to make assessment in respect of income of a 
different year. To my mind such an interpretation of the rules 
Will render them ‘ ultra vires ' of the power conferred upon the 
Board by Section 69, I would therefore respectfully submit 
that these rules not only prescribe the manner of computation 
of the income but also determine ^ the previous year ' for an 
insurance company. As regards the determination of the as- 
sessable income the rule is empirical and helps us to arrive only 
at a notional figure ’ not necessarily the actual figure of any 
particular year. In my opinion this figure does not refer to any 
particular source or sources as contemplated by Sec. 6 of the Act 
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and does not admit of any dissection or analysis. The figure thus 
determined cannot be said to comprise income tinder one head or 
other as classified under Sec. 6. It is an empirically determined 
figure and represents only the total assessable income of the In- 
surance Company for its assessment for 1934-35. The figure of 
actuarial net profits is an item by itself and it has been directed 
in rule 25 that this will be held to be the Life Assurance business 
income. In this connection I would refer to the decision of the 
Lahore High Court in the case of the Laxmi Insurance Company 
(VI.T.C. 24). It has been held in that case that rule 26 of the 
rules made by the Central Board of Eevenue under Sec. 59 (2) (a) 
is of a mandatory character and that it provides the only manner 
in which the income, profits and gains of Life Insurance Com- 
panies can be determined. It does not give any discretion to the 
assessing officer to depart from its provisions and to have recourse 
to the other provisions of the Income-tax Act for the purpose of 
determining and assessing the income, profits and gains of a Life 
Assurance Company. Sec. 10 of the Income-tax Act which pro- 
vides for computation of business income (other than of Insurance 
Companies) will not therefore apply. These rules are intended 
to be self-contained provisions for assessment of insurance com- 
panies and to a case where these rules will apply the provisions 
contained in Secs. 6 to 12 shall have no application. That this is 
the intention of the law will be evident from rule 30 which pro- 
vides for allowing depreciation on assets (otherwise allowable 
under Sec. 10) and losses which are not ordinarily allowed. Again 
in rule 25, there is provision for adding to the average annual net 
profits, the tax deducted from investments of the company during 
the valuation period. If the other provisions of the Act applied, 
this provision in rule 25 would be redundant for according to 
Sec. 18 (4) of the Act, the tax deducted at source is to be deemed 
to be income received. If the average annual net profits could be 
held as containing income from taxed securities the provision of 
Sec. 18 (4) would have been applicable to the portion of the in- 
come. It is because it is Life Assurance business income and not 
income from interest on securities or from dividends as one of its 
components that it has been necessary to make provisions for 
giving credit of income-tax deducted from interest on the invest- 
ments of a company doing life assurance business. This has been 
provided for in rule 27. No part of the total income calcnlated 
in the manner provided by these rules can be said to represent 
any receipt by the Company which might not have been liable to 
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pay tax. The amount thus determined must be taken to be the 
amount in respect of the whole of which income-tax is charge- 
able. In my opinion therefore both questions 1 and 2 should be 
answered in the negative. 

10. As regards the third question I beg to submit that Sec. 18 
(5) of the Income-tax Act has no application to a case where the 
assessment is not made per different heads of income as specified 
in Sec. 6. It has already been pointed out how in making assess- 
ments of an Insurance Company, its assessable income is deter- 
mined quite empirically and how the figure thus determined is 
taken as the * total income ’ of the Company without any refer- 
ence to the amount and sources of the receipt. Sec. 18, in my 
opinion, has no application to a case like this. That section 
applies only when an assessee is chargeable in respect of in- 
come under the heads ‘ salaries’ and ‘ interest on securities.’ In 
the case of the assessee Company there has been no assessment 
in respect of any such income. It has been assessed only m res- 
pect of a notional sum and it is not open to us to go behind this 
determined amount and examine the details of the calculation in 
order to discover which elements entered into this empirical 
calculation. In my opinion, therefore, this question should also be 
answered in the negative. It may be noticed here that in the 
above view of Sec. 18 (5) the allowance, even of the average de- 
duction made by the Income tax Officer may be held to be unten- 
able. Eeferenoe, however, may be made to rule 27 in this connection 
which seems amply to support the allowance made by the Income- 
tax Officer. The rule says that if the Indian income-tax deducted, 
from interest on the investments of a company exceeds the tax on 
the income, profits and gains thus calculated, a refund may be per 
miUed of the amount by which the deduction from interest on 
investments exceeds the tax payable on such income, profits or 
gams. The rule does not explicitly speak of allowing credit for 
such deductions and does not state the period during which the 
deductions referred to have been made. Sec. 18 (5) provides that 
when certain deductions at the sources are made, credit for the 
same must be given in the assessment made for the following 
year. Eule 27 says nothing about which year’s deductions are to 
be credited against which year’s income-tax. As, however, these 
rules are contemplating the valuation period and as the expression 
income, profits and gains thus calculated ”, refers to the period 
of valuation and refers to the annual average of that period’s 
income, it is fair to take the ‘deductions’ also as referring to that 



1937] 


THE PHOENIX AS8UEANCE CO., In re 


413 


period, and in the absence of any clear provision such deductions 
to be credited against annual average income should also be taken 
as annual average deduction. If this be correct, this is another 
reason why Section 18 (6) should not apply to these cases. For 
in that case credit for deductions made at sources during the 
valuation period shall have to be given under rule 27 and then 
deduction made during the preceding year also shall have to be 
credited under Section 18 (6) and this last item will again have 
to be credited during the next quinquennial period. 

11. The following papers are submitted as Appendices : — 


(1) Consolidated revenue accounts and valu- 


tion sheets 

Appendix A. 

(2) Assessment order 

» B. 

(3) Grounds of appeal 

» c. 

(4) Appeal order 

» D. 

(6) The application under Section 66 (2) ... 

„ E- 


W. Johnston, 

Commissioner of Income-tax, Bengal. 
Isaacs, for the Assessees. 

The Advocate-General, R. B. Pal and R. G. Pal, for the Com- 
missioner of Income Tax. 


JUDGMENT. 

Dbbbtshieb, G.J. — The questions of law submitted in this 
case are identical with the first three questions submitted in the 
case of the North British and Mercantile Insurance Company 
which have been answered by me in the affirmative. The facts, 
however, in this case are somewhat different. 

The Phoenix Assurance Company carries on business through- 
out the world as well as in India. In the return for which assess- 
ment was made for the year 1934-1935 the Company did not sub- 
mit a balance-sheet dealing with its separate insurance activities 
in India, but submitted a statement purporting to be under rule 
35 of the Eules made under Sec. 69 of the Income Tax Act, 
showing the total profits of the Company in respect of all its Life 
Assurance activities throughout the world, based on a quinquennial 
valuation for the five years ending December 31st, 1930 (A). 

1—53 



414 


INCOMB TAX EEPOBTS 


[VOL. V 


It also showed the total premiums received by the Company as a 
whole in respect of that period (C) and also the premiums re- 
ceived in India in respect of the same period (B), The profits 

of the Indian Company were then calculated tobeB/CxA 

Es* 15,65,974, giving an average annual profit of the Life Assur- 
ance Business of Es. 3,13,196. This purported to be in accord- 
ance with rule 35. The Company claimed that the said annual 
average net profits included an item of interest derived from tax- 
free securities of the Government of India and that in consequ- 
ence of the proviso to Section 3 of the Income Tax Act, 1922, no 
income tax was payable on such item of tax-free interest. The 
Assistant Commissioner gave the Company an opportunity of 
proving that the average annual net profits included this item of 
tax-free interest and the Company submitted a certificate from 
its London Actuary to the following effect : 

“I hereby certify that the undermentioned amounts of in- 
terest totalling Es. 1,66,311 were received from Indian income- 
tax-free securities and were included in the fund in arriving at 
the net profits disclosed by this Company’s actuarial valuation 
for the quinquennium ended Slst December, 1930, and by that of 
its British Empire and Positive Funds for the quinquennium 
ended Slst December, 1931.” 

[The British Empire and Positive Funds are the funds of 
subsidiary companies controlled by the Phoenix. The case 
throughout has been treated as if all the profits and tax-free 
interest were made and (or) received by the Phoenix Company 
during the quinquennium ending 31st December, 1930], 

The Assistant Commissioner held that the certificate in ques- 
tion did not prove that any income from tax-free securities was 
included in the actuarial surplus and he dismissed the assessees’ 
claim to have the above amount of tax-free interest deducted 
from the total profits and gains and so exempted from tax. Be- 
yond the Actuary’s certificate there is no proof that the tax-free 
interest in question is included in the actuarial surplus. The 
evidence was offered, however, in such a form as is usual incases 
where various items go to make an aggregate income. If the 
Assistant Commissioner in this case was not satisfied with the 
evidence, he could have called for further evidence. He has not 
done that, but dismissed it forthwith. To prove a matter of this 
kind strictly in accordance with the rules of evidence might be a 
difficult matter, but if the Income Tax Authorities wish to have 
the matter strictly proved they should, in my opinion, give the 
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assessees a further opportunity of bringing proof. That was not 
done in this case. 

The case was argued before us on the basis that the tax-free 
interest abovementioned was actually received by the Company 
in India, and that the Company’s Indian income is simply the 
proportion of the Company’s whole world-wide income that the 
Indian premiums bear to the world-wide premiums. If in fact 
the tax-free interest has been received by the Company, it must 
have gone into the funds of the Indian branch of the Company 
and then reckoned in the total of the world-wide funds of the 
Company. The only effect of this tax-free interest has been to 
increase the world-wide funds of the Company without increasing 
its liabilities. The tax-free interest has, therefore, contributed to 
the world-wide surplus and it seems to me that the Indian pro- 
portion B/C of the world-wide surplus must of necessity contain 
the same proportion B/C of the tax-free interest. I am of the 
opinion, therefore, that the assessees in this case, once they have 
satisfied the Income Tax authorities that they have received the 
interest on Government securities tax-free above mentioned, and 
that it has been reckoned in the world-wide funds of the Com- 
pany, are entitled to have the same proportion of that tax-free 
interest that the Indian premiums bear to the world-wide pre- 
miums, deducted from the income, profits and gains assessed under 
rules 26 and 35 and exempted from tax. 

The answers to questions (1), (2) and (3) are, for the reasons 
given in the case of the North British and Mercantile Insurance 
Company, in the affirmative, subject to what I have stated above. 

The assessees are entitled to their costs in these proceedings. 

Costello, J.~With regard to the case of the Phoenix As- 
surance Company, Limited, I agree with the judgment delivered 
by my Lord the Chief Justice and I do not think it necessary that 
I should add any words of my own. 

Pangkbidob, J, — In my opinion, the answers which have 
been given to the questions propounded in the case of the North 
British and Mercantile Insurance Company, Limited, must be 
given to the same questions propounded in the case of the Phoe- 
nix Assurance Company, Limited. 

Solicitors : Sandersons d Morgans for the Assessees ; C* 
Pal for the Income Tax Authorities, 
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[In the Pbivt Council.] 

COMMISSIONEE OF INCOME-TAX, BOMBAY 

V. 

A. P. SWAMY GOMEDALLI. 

Lobd Macmillan, Sib Shadi Lal & Sie Geobge Eankin. 

April 30, 1937. 

Hindu Undivided Family — Sole Subviving Male Mbm- 
BBB — Income Eeoeived by Eight op Subvivobship — Whethbb 
Assessable to Supbe-tax as Income op Individual — ‘ Hindu 
Undivided Family ’, Meaning op — Indian Income Tax Act 
(XI OF 1922), Secs. 3, 56. 

Income received by right of survivorship by the sole surviv- 
ing male member of a Hindu undivided family can he taxed in 
the hands of such male member as his own individual income for 
the purposes of assessment to super tax under Sec. 56 of the 
Indian Income Tax Act, 1922. 

Kalyanji Vithal Das v. Gommissionbb op Income Tax, 
Bengal (1987 I.T.E. 90) followed. 

Appeal from a judgment of the Bombay High Court reported 
as Commissioner of Income Tax, Bombay v. Gomedalli Lakshmi- 
narain at p. 367 of Vol. IV of the Income Tax Beports, 

For the facts of the case reference may be made to the judg- 
ment of the Bombay High Court above referred to. 

A. M. Dunne, K. G. and E. L. Norton, for the Appellant.! 

L. De Gruyther, K. 0. and J". M. Parikh, for the Eespondent. 

JUDGMENT. 

Lobd Macmillan. — Since the order pronounced by the High 
Court in the present case on March 28, 1935, this Board has had 
occasion to consider the interpretation of the words “ Hindu un- 
divided family ” as employed in Sec. 56 of the Indian Income 
Tax Act, in the case of Kalyanji Vithal Das v. Commissioner of 
Income Tax, Bengal, in which the judgment of their Lordships 
was delivered on November 30, 1936. In that case the 
meaning of those words in the section in (question, vpbere they are 
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used in connection with liability to super-tax, was very fnlly ex- 
amined in the judgment which Sir George Eankin prepared on 
behalf of the Board, and a conclusion was reached contrary to 
the view which the High Court has adopted in the present case. 
Mr. de Gruyther has sought to show that the principle of that 
decision does not apply to the facts of the case now before the 
Board. Their Lordships have listened attentively to Mr. de 
Gruyther’s observations, but they are not satisfied that the facts 
of the present case differ in any material respect from the facts 
which were before the Board in the previous case in 1936, and the 
decision in that ease must accordingly rule the present appeal. 

Their Lordships will, therefore, humbly advise His Majesty 
that the appeal should be allowed, and the order of March 28, 
1935, be reversed ; that it should be found in answer to the first 
question as follows ; — 

‘‘ That in the circumstances of the case the income received 
by right of survivorship by the sole surviving male member of 
a Hindu undivided family can be taxed in the hands of such male 
member as his own individual income for the purposes of assess- 
ment to super-tax under Sec. 56 of the Indian Income Tax Act, 
1922 ’’ ; 

and that the answer to the second question should be in the 
afilrmative. 

The appellant will have his costs here and below. 

Appeal allowed. 

Solicitor for the Appellant : — The Solicitor y India Office. 

Solicitors for the Respondent : — Mr. Stanley Johnson and 
Allen. 


[In the Chief Coxjbt of Oubh]. 
COMMISSIONER OR INCOME TAX, TJ.P. and C.P. 

V. 

BEHARI LALL-EAMOHANDRA. 

Sbivastava, C. J., and Smith, J. 

May 7, 1937. 

AppEAii— A dditional Gbounds — May be Entebtaihed at 
ANY Time Befobe Appeal is Decided — Impbopeb Rbjbotiok 
Refebencb — Question of Law — Oommissioneb Cannot Modify 
Question which High Ooubt has Dibeoted Him to Rbfeb 
Indian Income Tax Act (XI op 1922), Sics. 30 (2), 66 (3). 
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The view that additional grounds of appeal cannot he filed 
after the expiry of the period prescribed by Sec^ 80 (S) of the 
Income Tax Act for filing an appeal is erroneous. Additional 
grounds may he filed hy the appellant and entertained by th e 
Assistant Commissioner in the exercise of his discretion at any 
time before the appeal is decided. 

If the Assistant Commissioner has exercised his discretion 
in refusing to entertain additional grounds, in an improper 
manner, the discretion would be open to correction. 

Under the Buies framed hy the Oudh Chief Court, where the 
Chief Court has on the application of an assessee under Sec. 66 
(S) required the Commissioner to state a case without mahing 
any modification in the form of the question of law stated in the 
application of the assessee, the Commissioner is bound to refer the 
question in the form set forth in the application of the assessee. 

The technicalities in a fiscal statute must be strained in favour 
of the subject if they are to be strained at all and not against him. 

Case referred to : 

BaLAKEISHAN NaTHABI V, COMMISSIONEE OF INCOME TaX, O.P. 

(1924) (A.LE. 1924 Nag. 153; 78 1.0.572; 1 I.T.C. 248). 

Case stated by the Commissioner of Income Tax, U.P. and 
O.P., under Section 66 (3) of the Indian Income Tax Act (Civil 
Eef. No. 6 of 1936). 

Eamalakant Varma for the Commissioner, 

Ram Prasad Varma and S. N. Nigam for the Assessees. 

JUDGMENT, 

The facts and circumstances which have given rise to this 
reference tinder Sec. 66 (3) of the Indian Income-tax Act (XI of 
1922) are briefly these. 

The assessee is a firm of three partners. Lala Behari Lai, 
one of these partners, for the benefit of the firm obtained a con- 
tract for cutting and removing trees in the Mianpnr forest for a 
consideration of Rs. 21,100. The Income Tax Officer of Sitapnr 
served the assessee with a notice under Sec. 22 (2) requiring the 
firm to furnish a return of its income for 1931-32. The return 
which was filed in pursuance of this notice was not accepted and 
the assessee was required to produce the accounts. It was ulti- 
mately agreed between the assessee and the Income-tax Officer 
that the assessment may be made at a flat rate of 40 per cent, on 



1937] 


OOMM, V. BEHABI EAIiL-BAMOHAHDBA 


419 


the purchase money of Es. 21,100 distributed over a period of 
two years, during which the work of the contract was expected 
to be finished. The firm was accordingly assessed in the amount of 
Es. 4,220 (40 per cent of Rs. 10,550 the assumed assessable income 
for 1931-32). The firm was assessed to income tax on the same 
amount for 1932-33. In the course of proceedings for assessment 
of income tax for the year 1934-35 against Lala Behari Lai in 
his personal capacity, the Income tax Officer discovered that 
Lala Behari Lai had realised Es. 23,809 as the profits of the 
Mianpur forest contract relating to his 7 annas share in the firm. 
Thereupon the Income tax Officer served Lala Behari Lai on 
January 14, 1935, with a notice under Sec. 22 (2) for submission 
of a return of the income of the firm for the purpose of assess- 
ment for the year 1934-35. On the same date Lala Behari Lai 
filed a return on behalf of the assessee stating the income to be 
Rs. 45,981. We understand that this figure represented the in- 
come for the whole period of the contract. The return was not 
accepted, and the assessee was required to produce his accounts. 
After an examination of the accounts and consideration of evid- 
ence the Income tax Officer on February 6, 1935, assessed the firm 
to income tax for the year 1934-35, on an amount of Es. 69,422. 
On March 2, the assessee filed an appeal to the Assistant Oommis- 
sioner objecting to the amount of the assessment. During the 
pendency of the appeal, on July 26, 1936, the assessee filed an 
application urging certain additional grounds in support of the 
appeal. The main ground urged in this application was that 
under the income tax law the income once assessed could not be 
assessed again, and that the assessment for the years 1934-36 
could be based only on the income of the previous year, and not 
on the income for the years 1930-31 and 1931-32, for which 
assessment had already been made. The Assistant Commissioner 
of Income Tax disposed of the appeal by his order dated July 31, 
1935. After discussing the grounds raised in the original memo- 
randum of appeal he proceeded to observe as follows: — 

“ I now consider the additional grounds of appeal which 

have been filed on July 25, 1935 1 do not think, I can permit 

such additional grounds to be raised after the period described for 
the filing of the appeal had expired. I may, however, mention 
that the point raised in these additional grounds of appeal finds a 
very correct and convincing answer in the second ground of 
appeal that was originally filed. The ground of appeal is as 
follows ; — 
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‘ Because the partnership business was in the shape of a run- 
ning contract and the appellants during the pendency of contract 
were assessed on an estimated profit, as the final assessment could 
not be made until the forest timber was completely disposed of.’ 

It is clear from the ground of appeal quoted above that the 
assessee is conversant with the practice that is followed in assess- 
ing running contracts which are either assessed when the busi- 
ness is entirely closed or are assessed on estimated profits and 
a final assessment is made when the accounts are closed. I, 
however, decline to admit these additional grounds of appeal at 
this stage of the case.” 

As a result of his decision on the grounds raised in the origi- 
nal memorandum of appeal, he reduced the income liable to 
assessment to Rs. 40,982. Dissatisfied with this order the asses- 
see made an application to the Commissioner of Income Tax 
under Sec. 66 (2) and Sec. 33 of the Indian Income Tax Act. The 
Commissioner declined to move under Sec. 33, and also refused 
to make a reference under Sec. 66 (2). With reference to the 
application which was made by the assessee on July 25, 1935, 
the learned Commissioner observed as follows ; — 

“ The statutory limitation for filing an appeal is 30 days from 
the date of the receipt of notice of demand which was served on 
February 6, 1935, i.e., on the very day the assessment was made. 

Then nearly five months after an application was made on 

July 25, 1935, for permission to introduce additional grounds chal- 
lenging the validity of the assessment. For very adequate reasons, 

the Assistant Commissioner declined permission for filing 

additional grounds. It is discretionary with an Assistant Commis- 
sioner to allow additional grounds to be filed or not and particu- 
larly when they are to be filed several months after the expiry of 
the statutory period for filing an appeal. No question of law arises 
out of the exercise of the unqualified discretion allowed to him." 

Thereafter the assessee on December 2, 1935, made an appli- 
cation to this Court under Sec. 66 (3) praying that the Commis- 
sioner be requested to state the case on the following questions of 
law which arise out of the case (C) Whether in the circum- 

stances of the case the Assistant Commissioner was iustified in 
declining to admit the additional grounds or evidence. 

This application was heard by a Bench of this Court of which 
one of us was a member. The Bench was of opinion that the 
application raised questions of law which were deserving of fur- 
ther consideration, and, therefore, directed the Commissioner of 
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Inconscj Tax to state a case and refer it to the Court under Sec, 66 
of the Income-Tax Act, In obedience to this order the Commis- 
sioner has made the present reference. He has propounded the 
question of law forming the subject of the reference in the follow- 
ing words : — 

the circumstances stated was it incumbent on the 
Assistant Commissioner to admit additional grounds of appeal 
filed by the Assessee ? 

A preliminary objection has been raised on behalf of the 
Crown that a reference should not have been ordered under Sec. 
66 (3) because there was no question of law arising out of the ap- 
pellate order of the Assistant Commissioner under Sec. 31 of the 
Act. The same objection appears to have been faintly suggested 
by the Commissioner also in the case stated by him. As the order 
passed by the Bench of this Court requiring the Commissioner to 
refer the case to the Court was made without notice to the Crown, 
we have entertained the objection and heard the parties in respect 
of it. We are of opinion that the objection is without substance. 
As already stated, the Assistant Commissioner decided the appeal 
under Sec. 31 by his order dated July 31, 1935. In this order he 
discussed first of all the grounds mentioned in the memorandum 
of appeal. He then proceeded to consider the additional grounds 
of appeal, and disposed of them ** in limine ’’ on grounds the 
material portion of which we have quoted above. While on the 
one hand the Assistant Commissioner seems to have expressed 
the opinion that the additional grounds were without substance 
as a convincing answer to them was furnished by the second 
ground of appeal which was originally filed, he did at the same 
time decline to admit those grounds because they were raised 
after the period prescribed for the filing of the appeal has expired. 
Having carefully read the finding of the Assistant Commissioner 
in respect of these additional grounds, we are clearly of opinion 
that his order disposing of these grounds must be treated as an 
order under Sec. 31 of the Income Tax Act. We, therefore, 
overrule the preliminary objection. 

An application has also been made by the assessee question- 
ing the correctness ctf the form in which the question under re- 
ference has been worded by the Commissioner. We think the 
complaint made in the application is well-founded. This Court 
has framed rules of procedure for cases under Sec. 66 of the 
Indian Income Tax Act. These rules are to be found in Appen- 
dix VII of the Eules of the Chief Court. Eule 10 is as follows : — 
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** The stafeement of the case shall set out in the concluding 
paragraph thereof the point of law to be decided as stated in the 
application of the assessee, or any modified form thereof which 
the Chief Court may have ordered, together with the opinion of 
the Commissioner of Income Tax thereon/’ 

As the Bench of this Court when requiring the Commissioner 
to make the reference had not made any modification in the form 
of the question as stated in the application of the assessee, the 
Commissioner was therefore bound under the rule set forth above 
to state the point of law in the form stated in the application of 
the assessee. We would accordingly substitute in place of the 
question as propounded by the Commissioner the question in the 
form stated by the assessee, which we have already quoted. 

Turning now to the merits of the question, we would point 
out that the Income Tax Act is an Act complete in itself. Sec. 30 
of the Act provides for an appeal against an assessment to the 
Assistant Commissioner. Sub-s. (3) of this section provides that 
the appeal shall be in the prescribed form, and shall be verified in 
the prescribed manner. The form of the appeal has been prescrib- 
ed by Eule 21 of the rules framed by the Central Board of Eeve- 
nue under Sec. 69 of the Act. It may be noted that 0. XLI 
Eule 2 of the Code of Civil Procedure provides that the appellant 
shall not except by leave of the Court urge or be heard in support 
of any ground of objection not set forth in the memorandum of 
appeal. The object of this rule clearly is to give notice of the 
ground of objection to the opposite party. There is no such rule 
to be found in the Income Tax Act or in the rules framed under 
Sec. 59 of that Act. It may well be that there is not the same 
need for stringency in the case of appeals under the Income Tax 
Act, because there is no question of notice being given to any 
officer of the Crown, as we understand that the Crown is never re- 
presented by any officer at the hearing of appeals by the Assist- 
ant Commissioner. This consideration lends some support to the 
argument urged on behalf of the assessee that he could as a matter 
of right raise additional grounds at any time before the hearing of 
the appeal. Even if this is not so, we have no doubt that the 
Assistant Commissioner could admit the additional grounds in the 
exercise of his discretion. It is also a rule of general law that 
when a Court is allowed discretion in any matter, the discretion 
must be exercised m a judicial manner, and not capriciously or 
arbitrarily. It is also well-settled that the proper or improper 
exercise of discretion is a question of law. If, therefore, the 



1937J 


COMM. V. BEHARIIiALIi-BAMOHANDKA 


423 


Assistant Commissioner has exercised his discretion in refusing to 
entertain the additional grounds in an improper manner, the dis- 
cretion must be open to correction. We are inclined to think 
that the Assistant Commissioner exercised his discretion in refus- 
ing to admit the additional grounds of appeal mainly because he 
was of opinion that the application for filing additional grounds of 
appeal was governed by the 30 days’ rule of limitation laid down 
in Sec. 30 (2) of the Act, We are definitely of opinion that this 
view is incorrect. In the present case the original appeal was ad- 
mittedly filed within the prescribed period of limitation. The 
law does not contemplate two appeals against the same order. One 
appeal having already been filed, the application for the consider- 
ation of additional grounds of appeal cannot in any sense be re- 
garded as an appeal governed by the rule of limitation laid down 
in Section 30. There is no rule of limitation prescribed for filing 
additional grounds. Such grounds date back to the date of the 
original appeal, of which when admitted, they become a part. 
The additional grounds of appeal can, therefore, be filed at any 
time before the appeal, is decided. The Assistant Conamissioner 
was, therefore, quite wrong in holding that the additional grounds 
could not be allowed to be raised after the period prescribed for 
the filing of the appeal had expired. We would also note that 
the additional grounds were intended to question the principle on 
which the assessment had been based by the Income Tax Officer. 
The objection raised in these grounds went to the root of the 
assessment. The position of the Income-Tax authorities is a deli- 
cate and difficult one. They have to levy the tax and at the same 
time to decide judicially objections raised by assessees. In such 
circumstances it is their duty to act with the utmost fairness to 
the assessees so as to give them no ground for complaint. If an 
objection of this nature comes to their notice, they are expected 
to examine it fairly on its merits, and not to take refuge behind 
any technical defect in the manner in which the objection is raised 
In Balakruhna Nathani v. Commissioner of Income Tax it was 
held that technicalities in a fiscal statute must be strained in favour 
of the subject if they are to be strained at all, and not against him. 
Thus, taking into consideration all the circumstances of the case 
and particularly the serious and important nature of the objections 
which were sought to be raised against the principle of assess- 
ment adopted by the Income Tax Officer, we are of opinion that 
the Assistant Commissioner exercised his discretion erroneously 
and in an improper manner in declining to admit the additional 
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grounds of appeal. We would answer the question forming the 
subject of the reference accordingly. The assessee applicant will 
get his cost from the opposite party under Eule 12 of the Bales 
of the Court. We fix the Pleaders’ fee payable to the assessee at 
Bs. 400 and the fee payable to the Counsel for the opposite party 
at the same amount. 

Order accordingly , 


[In the Madras High Coubt] 
NEBLAMEGHAM PILLAI 

SBCRETABY OB STATE BOB INDIA. 

Vabadachabiar and Pandbang Row, JJ, 

April 5, 1937. 

Income Tax Officer — Dismissal by Commissioner— Suit 
FOB Damages — Maintainability — ^Jurisdiction of Civil Courts 

"Want of Previous Approval of Government and Bailure 

TO Bollow Procedure Prescribed by Rules, Effect 
Indian Income Tax Act (XI of 1922), Section 5— Government 
OP India Act, 1919, Section 96-B. 

A Civil Court is not competent to give redress to a dissmiss^d 
Income Tax Officer even though the procedure prescribe / by the 
Civil Service Classification Buies had not been follou jd by the 
Commissioner before dismissing him. 

An order of a Commissioner dismissing an Income Tax Officer 
is not invalid merely because it was not made with the previous 
approval of the Local Government^ inasmuch as the Buies contemp- 
late previous approval of the Government only in the matter of 
appointment of such officers and give a right of appeal to the 
Government against an order of dismissal. 

Under Sec. 5 of the Income Tax Act, in the matter of the ap-- 
poiniment of Assistant Commissioners and Income Tax Officers the 
Commissioner of Income Tax is the appointing authority, though 
by way of appeal or by way of veto or even by an executive rule 
as to previous approval his exercise of the power may be subject to 
interference by the Governor-General in Councilor the Governor in 
GounciL The Oommissioner is, therefore, not an authority subordr 
mate to the appointing authority withm the meaning of Sec. 96-B of 
the Government of India Act. Similarly in the case of dismissals the 
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ruUs contemplate that dismissal is to be by the Commissioner and 
not by the Governor in Council. 

Gases referred to ; 

Venkata Bao v. Seobetary op State fob India [1937] 
(64 LA. 55). 

Eangaohari V. Seobetary op State for India [1937] (A.I.E. 
1937 P.C. 27). 

. Appeal [No. 659 of 1930] against the Decree of the court of 
the Additional Subordinate Judge of Trichinopoiy. 

This appeal coming for hearing the court delivered the 
following 

JUDGMENT 

Varadaohariar, J. — The appellant who had been appointed 
Income Tax Officer in June 1922 was dismissed from service by 
an order of the Commissioner, dated 22nd June 1925, He filed 
this suit for damages, contending that this order of dismissal was 
illegal, void and ultra vires. 

The validity of the order was challenged on two grounds (1) 
that the Commissioner did not hold a proper enquiry before pass- 
ing the order of dismissal and (ii) that in view of the provisions 
of Sec. 96-B of the Government of India Act, 1919, the Commis- 
sioner was not competent to pass the order of dismissal. Before 
the lower court, the first of the above contentions was advanced 
on the assumption that the plaintiff could have been dismissed 
only after enquiry in the manner prescribed by Eule 14 of the 
Civil Service Classification Eules. The learned Subordinate 
Judge was of opinion that that rule was not applicable to persons 
appointed under the Income Tax Act of 1922. This question has 
now become immaterial, because, even assuming that the pro- 
cedure prescribed by that rule or any other rule has not been fol- 
lowed, a Civil Court is not competent to give redress to a person 
on that ground, after the decision of the Privy Council in Venkata 
Bao V. Secretary of State for India. An argument was urged be- 
fore us, on behalf of the appellant, that in that decision as well as 
in the connected case, their Lordships were only dealing with the 
nature of the tenure, on which Civil Servants in India hold their 
office and did not decide the question as to the cause of action 
available to a Civil Servant on the ground that in the matter of 
his dismissal the prescribed procedure had not been followed. We 
are unable to agree with that contention. The first question 
dealt with by them was no doubt the nature of the tenure; but hav- 
ing arrived at the conclusion that Civil Servants in this country 
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hold their office at the pleasure of the Crown, their Lordships 
next did address themselyes to the question of the effect of the re- 
ference in the opening part of Section 96-B to the rules made 
thereunder as qualifying the declaration of the tenure of the 
office. It is in dealing with this argument, that their Lordships 
say that while a solemn duty is laid upon the Government to ob- 
serve these rules when dealing with the matter of the dismissal 
of an officer, the failure to do so will nevertheless not furnish a 
cause of action for a Civil Suit. 

It was also contended before ns, on the strength of a passage 
in Mr, Sundaram’s book on the Law of Income-tax, that the com- 
missioner is subject to the control of the Local Government as 
much in the matter of dismissing an Income-tax Officer as in the 
matter of appointing one. It was accordingly suggested that as 
the dismissal in this case did not appear to have been made with 
the previous approval of the Local Government, the dismissal was 
void in law. We propose to deal at some length with a cognate 
argument when dealing with the next contention of the appellant. 
We may, however, observe here that in the Devolution Eules 
specific provision has been made in this connection only in respect 
of the appointment of Assistant Commissioners and Income Tax 
officers delegating the power of the Governor-General in Council 
in that behalf under sec. 5 of the Income tax Act, to the Gover- 
nor m Council. The only specific reference to the question of dis- 
missal, in the Devolution Rules is by way of giving a right of 
appeal to the Governor-General in Council (formerly to the 
Governor in Council) to any Assistant Commissioner or Income- 
tax Officer who has been dismissed or removed from office by the 
Commissioner. The reference to a right of appeal is a clear in- 
dication that it could not have been contemplated that the dis- 
missal should be with prior approval obtained from the same 
authority : it is only m respect of * appointment ’ that premous 
approval is referred to in the Devolution Eules. 

In dealing with the second contention, urged on behalf of the 
appellant we are prepared to assume that the appellant, may, in 
view of the judgment of the Judicial Committee in Rangachar%'s 
case he entitled to some relief, if it could be said that the Com- 
missioner who dismissed the appellant is within the meaning of 
Sec. 96-B of the Government of India Act, an authority sub- 
ordinate to that, by which he (the appellant) was appointed 
The determination of this question turns on the construction of 
bee. 6 of the Income-tax Act, 1922. It is there provided that 
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Assistant Commissioners and Income Tax Officers shall subject to 
the control of the Governor-General in Council, be appointed by 
the Commissioner of Income-tax by order in writing. The natural 
meaning of the words used seems to us to be that the Commis- 
sioner of Income Tax is the appointing authority, though by way 
of appeal or by way of veto or even by an executive rule as to 
previous approval, his exercise of this power may be subject to 
interference by the Governor-General in Council. Under rules 
framed under Sec. 46-A of the Government of India Act, the con. 
trol of the Governor-General in Council (provided for in Sec. 5 of 
the Income Tax Act) has been delegated to the Local Government 
by the following Rule ; — 

“ The Governor-General in Council desires to utilise the 
agency of the Governor in Council of each Governor’s Province 
in the following matters only in relation to income tax : 

(1) The appointment by a Commissioner of Income-tax of 
any person to the substantive post of Assistant Commissioner or 
Income-tax Officer shall be subject to the previous approval of 
the Governor in Council 

It has been contended on behalf of the appellant, that the ap- 
pointing authority in the case of Income-tax Officers is not the 
Commissioner of Income-tax but either the Governor-General in 
Council or the Governor in Council and that therefore the Commis- 
sioner is a person subordinate to the appointing authority (within 
the meaning of Sec. 96-B of the Government of India Act). We 
are not able to accede to this contention. The language of Sec. 5 
of the Income Tax Act as well as the language of the Devolution 
Rules is consistent only with the view that the Commissioner is 
the appointing authority, though, as already indicated, his powers 
in that connection may be interfered with by higher authority on 
various grounds. As regards dismissal, there is no specific section or 
rule providing for dismissal but, as we have already observed, the 
rule which gives a right of appeal against orders of dismissal for- 
merly to the Governor in Council and now to the Governor-General 
in-Council proceeds on the assumption that the dismissal of an 
Income Tax Officer is to be by the Commissioner of Income Tax. 

Both the grounds urged in support of the appeal accordingly 
fail and the appeal must be dismissed with costs. The Court fee 
payable on the memorandum of appeal shall be paid out of the 
estate of the deceased appellant if any, in the hands of the next 
friend. 

Appeal dismissed with costs. 
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[In the Peivt Council], 

COMMISSIONEE OE INCOME TAX, MADEAS. 

V. 

B. J, ELETCHEE. 

Lobd Maugham, Sm Lancelot Sanderson 
and Sir George Lowndes. 

June 14, 1937. 

Salaries — Employees’ Eetiring Fund — Sum Allotted 
Periodically to Credit op Employees and Paid in Lump on 
Eetibbment — Whether Accumulation of Salary or Volun- 
tary Payment — Assessability — Construction op Eules op 
Fund— Income and Capital-- Indian Income Tax Act (XI op 
1922), Section 4 (3) (v). Scope op. 

The asses&ee who was an employee of a company was paid a 
monthly salary with half-yearly bonus, both of which were taxed 
in the ordinary course. He retired in 1988 and became entitled 
to receive from the company a sum of Bs. 86, 794 which stood to 
Ms credit on the date of his retirement in a fund called the 
“ Officers^ Eetiring Fund ” which the company had constituted 
for the benefit of its employees. Under the rules which regulated 
the constitution and management of this fund each half-year a 
certain sum called bonus was allotted by the company to the credit 
of this fund and this sum was invested and accumulated at the 
discretion of the directors. This half-yearly allotment was divid- 
ed amongst the several officers of the company who were eligible 
to the benefit of the fund in proportion to their salaries and 
credited half-yearly in the accounts maintained in the names of 
the several officers, and each officer was given a pass booh in 
which the amounts so credited to his account were entered. The 
High Court of Madras (Cornish and Pandrang Eow, JJ.— 
Beasley, 0. J., dissenting) held, that the contributions made by 
the company to the credit of its officers in the fund was not part 
of the officers' salary nor gratuity or profit received in lieu of 
or in addition to salary, but the sum in question was paid in lieu 
of pension, i e., in consideration of past services and being in the 
nature of a capital receipt was not taxable. On appeal to the 
Privy Council by the Commissioner of Income Tax : 

Held, that the question whether the sum of Es, 86,794 was tax- 
able as deferred income or was a capital receipt depended mainly on 
the constitution of the fund. In view of the following facts, namely, 
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that the sums to be allotted were entirely at the discretion of the 
company i that they were not bound to make any allotment in any 
yeaft that it was not part of the employee's original contract of ser- 
vice that he should have the benefit of this fund, that unless the 
company chose to put him on the list the employee would have no 
interest whatever in it, that even when so listed he would have no 
right until he had served for six years and that in no case could 
he make any claim upon the sums allotted to him until he re- 
tired, the allotments made to the fund in the name of the assessee 
were not in the nature of salary for current services but were mere'* 
ly the measure of a sum which the company volunteered to pay to 
him on the termination of his service ; and though the payment of 
the lump sum was not within the specific exemptions of Sec, 4 (S) 
(?;) of the Income Tax Act it was just as much a capital receipt in 
the hands of the assessee as would be the payment of a lump sum 
from a provident fund on the assessee' s retirement. Such a pay- 
ment was, apart from the specific exemption in Sec. 4 {S) (v), by 
its nature, capital and not income. 

Obiter : A lump sum paid in lieu of pension where no pension 
is payable is not the same thing as the commutation of a pension 
already earned and does not fall loithin the exemption of Sec* 
4 (3) {v). 

Cases referred to : 

Commissioner op Income Tax, Bengal v. Shaw Wallace 
&; Go. (1932) (59 I.A, 206 ; 59 OaL 1343 ; 136 I.G. 742 ; 6 I.T.O. 
148; A.LK. 1932 P.C. 138; 36 G.W.N. 653) referred to. 

Appeal against the judgment of Beasley, G.J., Cornish and 
PandrangEow, JJ., dated April 24, 1935, reported as Commis- 
sioner of Income Tax, Madras v. B. J, Fletcher (1935 I.T.E* 223), 

Millard Tucker, E. G, and Wallach, for the appellants. 

B. W, Needham, K. G, and F, S. Talbot, for the Ees- 
pendents. 

Sir George Lowndes. — The question for determination in 
this appeal lies in a small compass but it involves a question of 
considerable nicety under the provisions of the Indian Income-tax 
Law. It is in effect, whether a sum of money payable to the res- 
pondent on his retirement after long service with an Indian Com- 
pany is taxable as part of his income of the year in which his re- 
tirement took place. The learned Judges in the Madras High 
Court by whom the case was heard have — not unreasonably, as 
their Lordships think — differed in their conoitisions and in the 
reasoning upon which those conclusions were arrived at. 

1—55 
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The facts may be stated shortly. The respondent was an 
employee of the Buckingham and Carnatio Company, Ltd., and 
was paid a monthly salary with a half-yearly bonus, both of 
which were taxed in the ordinary course, and his liability in this 
respect was not challenged. He retired in February 1933, and 
was then entitled to receive from the company a sum of Ks. 
36,794 which stood to his credit at that date in a fund called 
The Officers^ Retiring Fund.’* It is with this sum that the 
present appeal is concerned. 

The fund was constituted and managed by the company 
under the following rules — 

“All bonuses which the Company may from time to time 
allot to credit of this Fund shall be invested and accumulated at 
the discretion of the Directors. All interest accruing on the fund 
shall be dealt with in the manner provided in the next rule and 
as if such interest was a bonus allotted by the Company. 

Every bonus shall, in the first instance, be apportioned as 
between the officers of the Company for the time being in pro- 
portion to the salaries drawn by them respectively at the date of 
the allotment of such bonus by the Company and shall be credifc- 
ed in such proportions to such officers in account with the fund. 
Provided always that no officer shall have any claim against the 
Company in respect of any bonus or otherwise as regarding this 
fund until he leaves the service of the Company and shall have 
previously served the Company continuously and satisfactorily 
for the period required of him under these rules. 

The period of such service shall as regards all officers who 
shall have come oufe from England to join the service of the Com- 
pany be six consecutive years and shall in the case of officers who 
have been engaged by the Company in India or any place east 
of Suex be ten consecutive years. Provided always that the 
Directors may in their discretion vary such latter period of ten 
years to one of six years. 

On any officer who shall have served the Company for the 
full consecutive period required of him by these rules leaving the 
service of the Company, the Company will pay to him the aggre- 
gate amount of his share in the various bonuses that may have 
been credited to the fund by the Company, during the period of 
his service with the Company. 

In the event of the death of any officer during, or after having 
completed, the said term of service, the shares standing to the 
credit of the deceased shall be paid to his legal representative. 
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In the event of any officer leaving the service of the Com- 
pany or being dismissed before having completed the term of 
service hereby required, the sums standing to his credit shall be 
apportioned to the credit of other officers then in the employ of 
the Company in the same way as if such sums were a bonus allot- 
ted by the Company. 

Nothing herein contained shall in any way be taken as restrict- 
ing the powers of the Company, from at any time dispensing with 
the services of, or dismissing any officer, and any officer whose 
services shall be dispensed with, or who shall be dismissed before 
the full period of service required of him under these rules shall 
have no claim whatsoever against the fund. 

The Directors of the Company for the time being shall have 
full discretion as to which of the officers or employees of the 
Company shall from time to time be eligible for the benefit of this 
fund, and as to any alteration or addition to these rules and the 
decision of the Directors on such points and as to the meaning of 
these rules, and on ail other matters in any way connected 
with the fund or the administration of same shall be final and 
conclusive.’’ 

The rules were apparently communicated to the employees, 
and those who were placed upon the fund were given ‘‘ pass 
books ” in which were entered the amounts credited to them from 
time to time under the rules. Their Lordships think that the 
effect of this procedure was to create a trust in their favour which 
each of them could enforce upon fulfilment of the coaditions by 
which his interests were bound, and it is not disputed that the 
respondent was so entitled. But their Lordships do not think the 
equitable nature of the respondent’s claim affects in any way the 
question now in issue. 

On the respondent’s retirement the company, acting under 
Bee. 18 (2) of the Income-tax Act, 1922, deducted from the 
Bs. 36,794, which the assessor claimed to be part of his salary, the 
appropriate tax, and presumably passed it on to the Government, 
The respondent claimed a refund but this was refused, and after 
the usual departmental references the matter came up to the High 
Court under Sec. 66 (2) of the Act. 

The question referred for the Court’s determination was whe- 
ther the sum of Es. 36,794 paid to the respondents in 1932-33 
was income liable to tax or was a capital sum exempted under the 
Sec, 4 (3) {v) of the Act or otherwise. The reference also covered 
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another question which is not material to the present appeal and 
has not been discussed before the Board, 

Section 4 (3) (t?) is in the following terms : — 

Any capital sum received in commutation of the whole or a 
portion of a pension or in the nature of consolidated compensation 
for death or injuries, or in payment of any insurance policies or as 
the accumulated balance at the credit of a subscriber to any such 
provident fund,” 

The reference was heard by the Chief Justice sitting with 
Cornish and Pandrang Bow, JJ. Separate judgments were deliver- 
ed by each of them. 

The learned Chief Justice held that the respondent was rightly 
assessed upon the sum in question. He was of opinion that the 
case could not be brought within the exemption referred to by the 
Commissioner ; that the allotments made to the respondent from 
time to time, which resulted in the total sum of Rs. 36,794, were 
made for current services, and so were a part of his regular re- 
muneration ; that the sum in question wae not a gift or an act of 
grace on the part of the company or in the nature of a windfall, 
but that it was in reality payment of deferred salary and therefore, 
taxable in the year in which it was paid. 

Cornish, J., took the opposite view. He thought that the 
nature of the fund from which the payment was made showed 
that it was not part of the respondent's salary ” but that it was 
a lump sum paid on retirement, in its nature indistinguishable 
from a similar sum paid under a provident fund which, apart from 
its specific exemption under the Act, could not, in accordance with 
the judgment in Commissioner of Income Tax v. Shaw Wallace 
Co.t be regarded as income, 

Pandrang Row , J., came to the same conclusion as Cornish, J, 
but on somewhat different reasoning. He thought that the pay- 
ment was made by the company not as employer but as trustee 
and that this was in itself suflScient, apparently, to take it out of 
the category of salary — a view with which their Lordships are 
unable to concur. He also held that it was a lump sum payment 
%n lieu of a pension, and, therefore, equivalent to a pension com- 
mutation which is specifically exempted under Sec. 4 (3) (v). 

The question referred by the Commissioner was, in accord- 
ance with the opinion of the majority of the Court, answered in 
favour of the respondent. The present appellant, the Commis-' 
sioner of Income-tax, was, by Order in Council dated April 30, 
1936, granted special leave to appeal upon the condition that he 
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paid in any event the costs of the respondent as between solicitor 
and client. 

Before their Lordships it has been contended that the sum 
in question is taxable under the head “ salaries ** which by Sec. 7 
(1) of the Act includes any profits received by an assessee in addi- 
tion to his salary, and the judgment of the Chief Justice is sup- 
ported on this ground. Their Lordships have also been invited 
to consider the corresponding provisions of the law in this 
country and the cases decided thereunder, special reliance being 
placed on the judgments of the Court of Appeal in Foster^s case. 
Their Lordships are, however, unwilling to embark on a critical 
comparison of two Acts, which admittedly differ widely in their 
scope and details ; this has been laid down in a previous judg- 
ment of the Board (see Commissioner of Income Tax^ Bengal v. 
Shaw Wallace <& Co,) and their Lordships see no reason to adopt 
a different course in the present case. 

Assuming that the sum in question was a ‘‘ profit arising 
from the respondent’s employment, the question still reroains 
whether it was received by him as income or was in the nature 
of capital. If it represented merely the payment of accumulated 
portions of a salary held up by the employers until the employee’s 
retirement, it would, their Lordships think, be received by him 
as deferred income and, therefore, be taxable, and it is on this 
question that the decision of the case must turn. Their Lord- 
ships have no doubt that the answer must depend mainly on 
the constitution of the fund. The first point that emerges 
from an examination of the rules set out above is that the sums 
to be allotted were entirely in the discretion of the company* 
They were not bound to make any allotment in any year, and 
it was only if an allotment was in fact made that the officer 
concerned could have any claim* This of itself tends to 
negative the idea that the allotments were part of the officer’s 
current salary. Nor is it suggested that it was part of the 
respondent's original contract of service that he should have 
the benefit of this fund ; and unless the company ehose to 
put him on the list he would have no interest whatever in it. 
Even when so listed he would have no rights until he had served 
continuously and satisfactorily for a period of six years. And 
in no case could he make any claim upon the sums allotted 
to him until he retired. If he died before retirement the pay- 
ment of his share would be made to his legal representative, 
and the appellant’s Counsel concedes that in that event no tax 
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would be payable. The consideration of these factors leads their 
Lordships to the conclusion that the allotments made to the fund 
in the name of an officer of the company were not in the nature 
of salary for current aer-vices, but were merely the measure of a 
sum which the company volunteered to pay to him on the ter- 
minatton of his service, and that this sum, when paid, was not 
“ income ’’ and, therefore, not taxable. 

The company did not pension its officers, but in lieu of doing 
so, and no doubt with the object of keeping deserving employees 
in its service, it promised such persons a lump sum on retire- 
ment to be computed on terms formulated by the rules of the 
fund. 

This was not, their Lordships think, within the specific ex- 
emptions of Sec. 4 (3) (tj), and they are unable to accept the dic- 
tum of Pandrang Eow, J., that a lum sum in lieu of a pension, 
where no pension is payable, is the same thing as the commuta- 
tion of a pension already earned, and, therefore, within the words 
of the exemption. But they agree with Cornish, J., in thinking 
that such a payment is just as much a capital receipt in the hands 
of an employee as would be the payment of a lump sum from a 
provident found on the employee's retirement. The latter would, 
apart from the specific exemption in the clause under consider- 
ation, be by its nature, capital and not income ; (see Shaw Wal- 
lace’s case supra at p. 214), and it follows that the sum now in 
question must be treated in the same w ay. 

For the leasons given above their Lordships will humbly 
advise His Majesty that the first of the two questions submitted 
to the High Court should be answered as follows : — “The sum of 
Es. 36,794 payable to the respondent out of “ The Officers’ Re- 
tiring Fund ’’ in 1933 was not income liable to tax,” and that the 
appeal should be dismissed. 

The order for costs will follow the terms of the Order in 
Council of April 30, 1936. 

Appeal dismissed. 

Solicitor for the Appellant : — The Solicitor, India Office. 

Solicitors for the Respondents : — Messrs. Percy Short d 
Cutkbert. 
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[In the Made as Hioh Coubt.] 

THE COMMISSIONEE OF INCOME TAX, MADRAS. 

V, 

Diwan Bahadar S. L. MATHIAS. 

Sib H. 0. 0. Beasley* C. J., Vaeadachabiab, J,, and Kino, J, 

April, 29, 1937. 

Aobioultxjbal Income — Coffee Gbown in Native State — 
Cubed and Sold in Beitish India — Whbtheb Exempt feom 
Tax — Aobioxjltubal Income — Whbtheb Aoobxjbs Whbbe 
Produce is Received in Kind ob Wheee it is Sold — Cueing 
OF Coffee, Whbtheb ‘ Manufacture’ or Agbioultubal Pro- 

oBgs Indian Income Tax Act {XI of 1922), Secs. 2 (1) (b) 

(ii), 4 (1) AND (2) & Proviso to Sec. 4 (2). 

The assessed who resided in British India owned coffee plants 
ations in the Mysore State. The harvested crops were brought to 
Mangalore {in British India) in their raw state to be dried and 
cured there in the factories of the selling agents of the company 
and were sold there by the agents. The sale proceeds were re^ 
ceived and retained by the assesses at Mangalore. The question 
for determination being whether the whole or any part of the in^ 
come derived by the assesses from the produce of Ms coffee estates 
in Mysore was exempt from taxation under the second proviso to 
clause (S) of Sec. 4 of the Indian Income Tax Act : Held, that the 
income in question ^accrued or arose^ in Mysore without British 
India where the produce was received in hind and was deceived 
or brought into British India"' within the meaning of Sec. 4, Cl* 
i2)i of the Indian Income Tax Act^ and was therefore exempt from 
tax in British India under the second proviso to the said clause^ 
Held further, that in the case of coffee the processes subsequent to 
picking the beans are not in the nature of 'manufacture^ but only 
processes 'ordinarily employed by the cultivator to render the pfo^ 
dues jit to be taken to the marked within Sec. 2 (i) (<&) (ii), and 
the assessee was therefore entitled to exemption in respect of the 
whole of the price realised by the sale of the coffee. 

Becetpt of produce in kind may well be spoken of as receipt or 
accrual of income at the place where the produce is received and 
income from agriculture accrues or arises as soon as the agri* 
cultural produce is received in kind and not merely when the 
produce is sold and converted into money. 
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Clauses (2) and (S) of Sec. 4 of the Indian Income Tax Act 
are not mutually exclusive. The first clause comprises receipts 
falling under the second clause as well. 

Mohanpura Tea Co., In re, (1987 I.T.E. 188) dissented from ; 
Commissioners of Taxation v. Kirh (1900 A.C. 588) explained 
and applied. 

Cases referred to : 

. Back v. Daniels (1924) (1924, 2 K.B. 432) on appeal (1926) 
(1 K.B. 526 ; 9 Tax Gas. 183 ; 94 L.J.K.B. 101 ; 132 L.T. 465 ; 
41 T.L.E. 162). 

COMMiaSIONEE OE INCOME TaX, BiHAE & ObISSA V. MaHA- 
EAJA SiE Kambshwae Singh (1933) (12 Pat. 318 ; 60 1 A. 146; 37 
C.W.N. 698 ; 1933 I.T.R. 94 ; 6 I.T.C. 401). 

COMMISSIONEE OP INCOME TaX, BeNGAL V. SSAW WALLACE 
& Co. (1932) (69 Cal. 1343; 69 I.A. 206; 36 C.W.N. 653; A.I.E. 
1933 P.O. 145 ; 63 M.L.J. 124 ; 136 I.C. 742 ; 6 I.T.C. 178). 

COMMISSIONEES OP TAXATION V. Kibk (1900) (1900 A.C. 688). 

JlWANDAS V. COMMISSIOHEE OP INCOME TaX, PUNJAB (1929) 
(4 I.T.C. 40 ; 10 Lab. 657 ; A.I.E. 1929 Lab. 609). 

Killing Vallet Tea Co. Ltd. v. Seoebtaet op State 
(1920) (48 Cal. 161; 61 I.C. 107 ; 1 I.T.C. 54). 

Mohanpuea Tea Co., In re [1937] (1937 I.T.R. 188). 

PONDIOHEEET Ex. Co. Case (1931) (54 Mad. 691 ; 68 LA. 
239; 5 I.T.C. 363). 

Poet Said Salt Association, In re (1932) (69 Cal. 1226 ; 36 
G.W.N. 663 ; A.I.E. 1932 Cal. 626). 

PONNUSWAMI PiLLAi, In re (1928) (3 I.T.C. 378). 

SuLLT V. Attoenbt Genbeal (1860) (2 Tax Cas. 149). 

Case stated by tbe Commissioner of Income Tax, Madras, 
under Sec. 66 (2) of tbe Indian Income Tax Act, 1922 [O.P. No. 
181 of 1936]. 

STATEMENT OF CASE. 

“ I bave tbe honour to refer tbe following case for the deci- 
sion of the Hon’ble the Judges of tbe High Court under Sec. 66 
(2) of the Indian Income Tax Act (hereinafter referred to as 
the Act). 

2. The petitioner is a resident of Mangalore and is assessed 
by the Income Tax Officer, Mangalore. He derives income from 
property, business and other sources. 

3. The case arises out of the inclusion in the assessment 
made on the petitioner for the year 1934-36 (previous year, year 
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ended 30ili April 1933) of a sum of Es. 26,963 which the Income 
Tax Officer held to be the petitioner’s profits of a coffee business 
carried on at Mangalore. The facts relating to this are the 
following: — 

The petitioner owns two coffee estates in the Mysore State 
for which he pays land tax to that State. These estates are work- 
ed by the petitioner. He employs the labour required for the 
purpose and maintains an office in the estate in order to super- 
vise them. The labour is recruited mainly at Mangalore, and the 
manure, spray materials, tools, crop-bags etc., required for the 
estate are purchased by the petitioner at Mangalore and are sent 
to the estate. The crops are harvested by the labour employed 
by the petitioner and are then brought to Mangalore in their raw 
state. There is no ready market for raw coffee. The petitioner 
gets the green coffee cured at Mangalore by persons owning cur- 
ing factories, on payment of a commission to them. The cured 
coffee is insured against fire till sale and the petitioner pays the 
insurance charges. It is then sold at Mangalore by the peti- 
tioner’s selling agents, Messrs. Pierce Leslie & Co., Ltd. and the 
sale proceeds are realised and retained there. A separate staff is 
maintained at Karkal in the Manglore District for the various 
operations conducted in Mangalore. The accounts are written 
up by the estate staff in Mysore in respect of the expenses incur- 
red in Mysore, and by the Karkal staff in respect of the expenses 
incurred in Mangalore and in respect of the receipts. All the 
operations connected with the cultivation of the coffee plants and 
the collection, transport and sale of produce are controlled by the 
petitioner from Mangalore. The result of the accounts in Mysore 
is incorporated in the books maintained at Karkal and a consoli- 
dated Profit and Loss account is made there. The income from 
this source was assessed under the head ‘ business ’ in the past, 
The following is an abstract of the Profit and Loss account for 
the * previous year/ 


Sale proceeds at Mangalore less value of Opening 


Stock 


... Rs. 1,22,354 

Deduct expenditure 

British India 

Mysore 

Labour charges, pur- 
chase of manure, 
tool§, straw, trans- 
portation charges, 

Es. 

Rs. 

Mysore land tax, etc. 

29,179 

35,954 



438 


INCOME TAX BEPOBTS 


IVOL. V 


EBtablishment charges 
and Stationery, 8,369 6j965 

Caring, selling, fire in- 


surance subscription, 
subscription to trade 
association etc- 
Depreciation claimed 

7,738 

3,377 



46,286 

46,296 

91,582. 

Interest on borrowed 
capital 

Less inadmissible ex- 
penses added back 

Balance 

10,763 

5,944 


30,722 

4,809 

Net profit determined by Income Tax OflGicer 

,25,963 

There ie no dispute regarding the figures. The petitioner 
contended that he was not conducting any business in coffee and 


that the income derived from green coffee brought from his es- 
tate in the Mysore State was exempt from assessment under the 
second proviso to Sec. 4 (2) of the Act, The Income Tax Officei 
over-ruled these contentions and held that the income obtainec 
by the sale at Mangalore of the green coffee cured at Mangalore 
constituted income from business assessable under Sec. 4 (1) oi 
the Act and that therefore Sec. 4 (2) including its second provisc 
did not apply. 

He accordingly included the said income (Rs. 26,963) in th< 
petitioner's assessment and adding the income under other heads 
assessed the petitioner on a total income computed at Es. 29,160 

4. The petitioner appealed to the Assistant Commissioner 
and contended, among other things which are not relevant for 
the purposes of this reference — 

(1) that the income from the coffee estate was exempt unde 
the proviso to Sec. 4 (2) of the Act, and 

(2) that if any income was assessable under Sec. 4 (1) it wa 
only the residue left out of the sale proceeds after deductinj 
the market value of the green coffee and the curiflg and othe 
charges. 
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The Assistant Commissioner overruled these contentions for 
the reasons set out in his order, an extract from which is filed? 
marked Exhibit A. 

6. The petitioner now requires me to refer to the High 
Court 4 questions marked (1) to (4) in the application alleged to 
be questions of law arising out of the Assistant Commissioner’s 
order. The petitioner’s Advocate does not press questions (3) 
and (4) and I consider that questions (1) and (2) may be re-f rain- 
ed as below ; 

“ Whether any part of the income derived by the petitioner 
from the produce of his coffee estates in Mysore is exempt from 
taxation under the second proviso to Sec. 4 (2) of the Indian In- 
come Tax Act as being income that has accrued or arisen outside 
British India 

The petitioner’s Advocate agrees to the question as re-framed 
and I accordingly refer the above question for the decision of the 
Court. 

6. In my opinion Sec. 4 (2) and its provisos have no applica- 
tion to the facts of this ease. The sub-section renders liable to the 
tax income, profits or gains accruing and arising without British 
India, if they are received in or brought into British India. The 
second proviso creates an exemption from this liability and from 
no other. Such profit as the petitioner in this case derives from 
his possession of land in Mysore is derived by means of a business ; 
and the fact that agricultural operations form an element in the 
business does not render it any the less a business. So far as this 
point is concerned the case is covered by the decision of this court 
in the case of Fonnusami Pillai (3 Income Tax Oases 348). It 
was laid down in that judgment, that the business, including the 
agricultural processes, must be regarded as one whole (CL on this 
point 8 Tax Cases at p. 204). The agricultural processes, are not 
in themselves a source of income ; they are merely an element in 
the business which produces the income. In order that the peti- 
tioner may bring himself within the exemption which he claims 
it is necessary for him to show that the profits of his business have 
accrued and arisen outside British India. I submit that he cannot 
do so. Not only does he reside in British India and there control 
the operations of his business, but those operations themselves, 
apart from the actual growth of the raw coffee, are performed in 
British India. When the raw materials of a business are procur- 
ed by purchase, it has been held by this court that no profit arises 
from the fact of purchase (1 Income Tax Cases 194) and that 
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“ a trade is exercised in the place where the sales are effected and 
the profit thereby realised ” (at p. 200). I submit that the same 
principles apply where the raw materials are not purchased but 
grown. On the facts of this case, the place where the profits of 
his business ” come home to ” the petitioner is Mangalore in 
British India. That is his place of trade, and the place where 
his profits accrue and arise. I submit therefore that income 
which is the subject of this reference has not accrued or arisen 
without British India and cannot be brought within the scope of 
the second proviso to Sec. 4 (2).” 

Fatanjali Sastri for the Commissioner. 

T. B. Venhatarama Sastri for M. Subbaroya Ayyar for the 
Assesses. 

JUDGMENT. 

The question referred to this court for decision is whether on 
the facts set out in the Commissioner’s statement, any part of the 
income derived by the assesses from the produce of his coffee est- 
ates in Mysore is exempt from taxation under the second pro- 
viso to clause (2) of Sec. 4 of the Indian Income Tax Act. 

The assessee who owns coffee plantations in the Mysore State 
is a resident of British India (Mangalore) ; and the case states 
that, while he maintains an office in the Mysore territory to 
supervise the cultivation work there, the labour required for the 
cultivation is recruited in Mangalore, materials required for the 
estate like manure, tools, spray materials crop-bags etc., are pur- 
chased at Mangalore, and the harvested crops are brought to 
Mangalore in their raw state to be dried and cleaned there in the 
factories of Pierce Leslie and Co., and sold there by Pierce 
Leslie & Go., the selling agents of the assessee. As the sale pro- 
ceeds are received and retained at Mangalore and ,a separate staff 
is maintained by the assessee at Mangalore to attend to the above 
operations, the Commissioner was of opinion that the assessee 
was liable to be taxed as one carrying on ‘ business ’ and receiv- 
ing the income or profits thereof in Mangalore. 

As both Sec. 4 and Sec. 6 of the Indian Income Tax Act are 
qualified by the opening words ‘ save as hereinafter (otherwise) 
provided ’, the point for determination is whether the assessee 
can claim exemption under the Second proviso to Sec. 4 (2) 
and if so, to what extent. The Commissioner has expressed the 
opinion that proviso 2 to Sec. 4 (2) has no application here, be- 
cause the profits of the business are received in Mangalore and 
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the agricultural processes carried on in Mysore ’* are not in 
themselves a source of income but merely *an element in the busi- 
ness which produces the income *. In support of this view, he 
has relied on the decisions in 3 Income Tax Gases 878 and 8 Tax 
Gases at p. 204 ; but it must be observed that even in 8 Income 
Tax Gases 378^ the proviso now to be interpreted did not come 
up and could not have come up for consideration and there can 
be little doubt that but for that proviso, the assessee in the 
present case will be liable to be assessed in respect of the profits 
to the extent determined by the authorities. After this reference 
had been made, the scope and effect of the proviso was considered 
by a Division Bench of the Calcutta High Court in Mohanpura 
Tea Go. In re (V Income Tax Beports edited by A.N, Ayyar, 
p, 118) and the judgment is a direct authority in favour of the 
Commissioner’s view. We have carefully considered the reason- 
ing in that judgment but, with all respect to the learned Judges, 
we are unable to follow that decision. 

The basis of the Calcutta decision and of the Commissioner’s 
opinion is that when a person who owns lands outside British 
India sells the produce of those lands in British India, no income, 
profits or gains can be said to arise or accrue until the produce is 
sold and that in such cases there is accordingly no room for the 
application of the proviso which only relates to * income , , . aris- 
ing or accruing ’ in an Indian State. The learned Judges empha- 
sise the distinction betweeu the place where the income accrues 
and the source from which it accrues and point out that the proviso 
is not concerned with the source. As a corollary, they think that 
if the sale also had taken place outside British India, the income, 
thus realised, even if subsequently received in British India, 
would be exempt as income from agriculture that had arisen or 
accrued in the State, within the meaning of that proviso. What- 
ever may be said as to * profits or gains, ’ the view that ‘ income 
from agriculture ’ can be said to arise or accrue only when and 
where the produce is sold and converted into money seems to m 
with all respect, difficult to reconcile with the reasoning in Com'- 
missioners of Taxation v. Kith (1909 A,C. 588). Reliance wa« 
placed before us in this connection, on the observation of the 
Judicial Committee m Commissioner of Income TaXf Bengal v, 
Shaw Wallace d Go. (59 0. 1343) that the term ' income ’ in the 
Indian Income Tax Act connotes a * periodical monetary return ® 
coming in with some sort of regularity or expected regularity from 
definite sources : but their Lordships were then laying emphasis 
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not on the distinction between receipt in money and receipt in 
kind but between recurring receipts from a business continuously 
carried on and an occasional receipt of the kind then in question. 
On the other hand, they refer in the course of their judgment to 
income being likened to the ‘ crop of a field.’ In Maharaja of 
Darblmiga’s case {12 Patna 318 at p, 836) the Privy Council 
affirm that ‘ a receipt in kind may be taxable income’ ; they only 
add that what is received in kind should be money’s worth. It 
was admitted before us by Mr. Patanjali Sasbri that in respect of 
the produce a land in British India, the Indian Income-tax Act 
recognises the receipt of income or rent Ariwii as receipt or 
accrual of income ; it is difficult to see why as a matter of langu- 
age, the expressions ‘ receipt ’ or * accrual ’ of income should not 
have the same significance when used in connection with the 
receipt of produce from lands outside British India. 

In Eirk^s case, (1900 A,G. 588) the question arose as to the 
assessment to be levied m New South Wales on a Company which 
extracted ore from mines owned by it in New South Wales and 
converted it into a merchantable product there but carried the 
product to Victoria for sale, the sale proceeds being received either 
in London or in Melbourne. The Judicial Committee overruled 
the view taken by the New South Wales Court that, “the income 
was not earned in New South Wales because the finished products 
were sold exclusively outside that Colony.” Eeferring to the 
several steps which had to be gone through, from the extraction 
of the ore to the receipt of moneys on the sale of the merchant- 
able product, their Lordships held that to the extent of two of the 
steps, extraction of the ore from the soil and conversion there- 
of into a merchantable product “the income was earned and aris. 
ing and accruing in New South Wales.” In the Calcutta Case, 
the learned Judges distinguish this decision as turning on the lang- 
uage of the particular statute and take it as only relating to the 
source from which the income accrued and not to the place where 
it accrued. With all respect, it seems to us that this way of dis- 
tinguishing Eire’s case fails to take note of certain portions of 
the argument as well as of the judgment. In the New South 
Wales Act, there was an exemption. Sec. 27 (3), to the effect that 
no tax shall be payable in respect of income earned outside the 
Colony of New South Wales. On the strength of this provision, 
it was contended before! their Lordships on behalf of the assessee 
that ‘the income was derived from the sales, that is, from the busi- 
ness carried on outside the Colony. This argument they repel 
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with the remark that it is fallacious as “ leaving Qut of sight the 
initial stages and fastening attention exclusively on thfl stage 
in the production of the income.” These relevant parfis of that 
judgment do not seem to us to turn on any peculiarity 
South Wales Act but to recognise that as a matter bo*'^ lang- 
uage and of business, receipt of produce in 0^7 well be 

spoken of as receipt or accrual of income at the place where the 
produce is received. 

Mr. Patanjali Sastri had to concede that ott the priuciple of 
the decision in KirTi's case, the assessee in thig cas® “ight well 
be held by the Mysore State to have received the incc“^® within 
that State, but he contended that the remedy for hardship 
arising from that possibility must be had by invotiog provi- 
sions of the Act relating to double taxation. "We ar® concer- 
ned here with any qSestion of double taxation or har^®^'P caused 
thereby ; but we refer to this aspect of the matter point 

out that if for assessment in Mysore, the assesseecaii f’^® 
nary sense of words (and not by any fiction of laW) he held to 
have received the income in Mysore, there is rro r®®'®®® ^^y 
purposes of the 2nd proviso to Sec. 4 (2) the incoro® should not in 
this case be held to have arisen or accrued in h^y®o*^®* ^he 
decision in Tort Said Salt Association, In re, (59 1226) does 

not materially help the Eef erring OflScer in this 1-h® 

learned Judges recognised in that case that of the profits 
might have been ‘ earned ’ elsewhere, but they 
whole is ‘received’ in British India, no portion cofll^ ®®°®P® 
tion unless there be a convention to limit the clai®® 
against the nationals of others. The 2nd provi®® f ®®^®® 
the result of such a convention : the case cannot throw lig t on 


the interpretation of the scope of that convention* 

Eeliance was also placed by Mr. Sastri oa tb® observation in 
Jiwandas v. Commissioner of Income Tax, Tunjab to 

the effect that the place where the sale is effect®*^ f’h® pi'ice 
realised is the principal place, if not the place, **he accrual o 
profits. That statement must be understood in the light of the fact 
that the case then under consideration related to I'he lia 1 ity o a 
British Indian assessee who 0 x 1 X 7 purchased, goo&& in British Indm 
but sold them outside and never received or brotxg'hi’ the s 

into British India. Following Sullep v. Attorney Generali^ Tax 
Cases 149) the learned Judges held that the mere purchase o goo s 
will not amount to the carrying on of trade (e^®®pi' cases 

provided for in Sec. 42) and in the circumstanc®® there was noth- 
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ing like receipt of income or gains or profits in British India. 
There was no question in that case of the receipt of produce from 
one’s own estate: but the way the learned Judges deal with Kirk's 
case shows that if the facts before them had been similar to those 
in Kirkh case or to those in the present, they would have held 
that the receipt of the produce would amount to receipt of 
income. 

Accepting our interpretation of the dicision in Eirhh case, 
Mr.Tatanjali Sastri advanced an alternative argument. Assum- 
ing that the income might be held to have ‘ accrued ’ or ‘ arisen ’ 
to the assessee in Mysore he maintained that it might nevertheless 
be held to have been * received ’ by the assessee in British India 
not merely within the meaning of cl. (2) of Sec. 4 but even with- 
in the meaning of the first part of clause (1). The purpose of this 
argument was in any event to exclude the operation of the second 
proviso which is worded as a proviso only to sub-section (2) and 
not to sub-section (1). The first clause deals with two kinds of re- 
ceipt in British India ; one, receipt in the ordinary sense of that 
word and the other, in an artificial or extended sense and the 
second clause defines the artificial or extended meaning. If the 2nd 
proviso qualifies only this ‘ artificial ’ sense of receipt, it would 
have no operation in cases where the receipt of income in British 
India can be held to amount to ‘receipt ’ in its natural or ordin- 
ary sense. In support of the contention that income may ‘ ac- 
crue’ or ‘arise’ in one place and yet be held to have been ‘ receiv- 
ed ’ in another place, he relied on the decision of the Judicial 
Committe in the Pondicherry Gompany^s ca56(I.L.R. 64 Mad. 691). 

We may observe at the outset that in the Pondicherry Com- 
panyh case, their Lordships were not called upon to decide whe- 
ther the ‘ receipt ’ of income by the company was a receipt in the 
grammatical sense or in the extended or artificial sense, because 
the Company’s contention was that there was no receipt at all, by 
or on their behalf in British India and that they received the in- 
come only in London. If that decision gives ns any guidance at 
ail in the present case, it may well be held that on the facts here, 
the receipt of the produce in Mysore itself by the assessee’s men 
on the spot will correspond to the receipt by Mi\ Eothera in the 
Pondicheffy Company's case and the assessee’s receipt of the income 
in British India can only be a receipt in the secondary stage, just 
like the receipt by any Nattukottai Ohetty here of profits earned 
by a business carried on on his behalf in foreign countries. Even 
apart from this view of the facts, it does not seem to us necessary 
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or reasonable to read clauses (1) and (2) of Sec* 4 as mntiaally 
exclusive. The first danse comprises ‘receipts’ falling under 
the 2nd clause as well and when the facts of a case clearly bring 
it within the terms of the 2nd proviso, it is obviously a case which 
on grounds of policy the Legislature intended to exempt and it 
does not seem to us right to deprive the subject of this exemption 
by holding that the ‘ receipt ’ in British India is in the primary 
sense and not in the secondary sense, especially when the 2nd 
clause as well as the 2nd proviso speak only of ‘ accruing ’ or 
‘ arising ’ outside British India and not also of being ‘ received ’ 
in British India. There can be no doubt that in this case the in- 
come ‘ accrued or arose ’ without British India and was ‘ receiv- 
ed or brought into British India/ We would give the same 
answer to the argument founded on clause (3) of Sec. 42 which 
provides for the taxability in British India of profits or gains 
from the sale in British India of merchandise exported to British 
India from outside. Beading the clause as a whole it is evident 
that it refers to a person who sells goods purchased by him and 
not to one who sells the produce of his own lands. It is signi- 
ficant that the clause deals only with ‘ profits ’ or * gains ’ and not 
with income generally. 

The circumstances in which the 2nd proviso came to be in- 
serted do not suggest any intention to make the kind of differenti- 
ation now insisted on by the Eef erring Officer. Prior to 1933, it 
was only ‘ profits or gains of business ’ outside British India that 
were taxed when brought into British India. The amending Bill 
of 1932 sought to make all income (not merely profits from busi- 
ness) accrued outside British India taxable if and when brought 
into British India ; the Bill therefore sought to amend only clause 
(2) of Sec. 4. The kind of income exempted by the 2nd proviso 
is undoubtedly income and when the Legislature resolved 
to ex^empt foreign income of the particular kind dealt with in 
that proviso, it seems to have been thought sufficient to enact the 
exemption as a proviso to the 2nd clause which was then being 
amended for the very purpose of including * foreign income ’ 
generally. We are accordingly of opinion that the assessee in 
this case is entitled to claim the benefit of the 2nd proviso to 
Sec. 4 (2). 

It remains to determine the extent of the exemption which 
the assessee can claim. It was contended on his behalf that the 
whole of the price realised by him by the sale of the Mysore coffee in 
Mangalore should be excluded, but it was maintained on behalf of 
1—57 
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the Eef erring Officer that the assessee is at best only entitled to a 
deduction of the yalue of the cojffee beans in a raw state in My- 
sore. The statement of the Commissioner and an affidavit of 
Mr. Kirkbride, Manager of Pierce Leslie and Go., set out in detail 
what happens to the beans between the time when they are pick- 
ed and the time they are actually sold. If the process subsequent 
to the picking can be regarded as in the nature of manufacture 
the assessee will on the analogy of the rule applicable to tea (see 
Killing Valley Tea Co. Ltd. y. Secretary of State, and rule 124 of 
the rules framed under Sec. 69 of the Act) be entitled to deduct 
only the agricultural part of the income. But the affidavit states 
that in the case of coffee, the process is not in the nature of a 
‘ manufacturing ’ * process but only a process ordinarily employ- 
ed by the cultivator to render the produce fit to be taken to the 
market ’ [see Sec. 2 (1) (6) (ii)]. The learned counsel appearing 
for the assessee definitely asserted, that in respect of coffee grown 
on assessed lands in British India, this is the view adopted in prac- 
tice by the income tax authorities and we have been shown noth- 
ing to the contrary. We have accordingly come to the conclu- 
sion that if the assessee can claim to be treated as on the same 
footing with one selling coffee grown on one’s own land in British 
India, he is entitled to exemption in respect of the whole price re- 
alised by the sale of his coffee. This leads us to the consideration 
of the question whether the exemption under the 2nd proviso to 
Sec. 4 (2) is of the same scope as the exemption applicable to 
agricultural income ” as defined in Sec. 2(1) of the Act, 

Mr, Patanjali Sastri is certainly right in his contention that 
the statutory definition of ‘ agricultural income ’ does not in terms 
apply to cases falling within the proviso now in question. If the 
definition in the Act is one which is intended to include what will 
not otherwise be ordinarily comprehended in the meaning of the 
expression ‘ agricultural income ’ the assessee in the present case 
cannot claim the benefit of the full scope of the definition because 
it applies only to income derived from lands in British India. But 
we are inclined to agree with the learned counsel for the assessee 
that the statutory definition involves no artificial extension but 
merely embodies the significance attaching in a business sense to 
the word ‘income’ when applied to agriculture. As pointed out 
by Rowlatt, J., in Bach v. Daniels (1924) 2 K.B. 432, if a far- 
mer is entitled to sell his produce in the village he is equally en- 
titled to take it to a market town and it cannot be said that he is 
‘ commencing a new business from the time when he took his 
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crops from the farm on the way to the market.” The same prin- 
ciple must apply to what he may do to make it fit for the market 
unless it involves such a distinct process as to jnstify its being 
regarded as in the nature of a manufacturing process. In the 
Court of Appeal, Scbuiton, L. 3 ., took the view that even if culti- 
vation of land to grow produce for the purpose of sale is to be 
regarded as a trade the State by its separate system of taxing land 
may reasonably be taken not to have intended to deal with it as 
a trade (1925, 1 K.B. at p. 643). Mr. Sastri pointed out that our 
conclusion would practically amount to reading the proviso in 
Sec. 4 into the definition of ‘ agricultural income ' when the 
Legislature had not (as it might well have done) included in that 
definition income from assessed lands in Indian States. Having 
regard to the manner in which amendments have been from time 
to time inserted in the Act, the argument founded on the particu- 
lar place where an amendment is inserted cannot have the 
same force here as in the case of a provision which formed part 
of the original scheme of the Act. As we have already explained 
Sec. 4 (2) might well have been thought to be the proper place 
for the insertion of the proviso. On the other hand we have not 
been shown any reason why the proviso was inserted at all and 
why it should have been limited to lands paying assessment to an 
Indian State if it was not the intention to treat the owners of 
such lands as on the same footing as owners of assessed lands in 
British India. The policy clearly was to avoid double taxation; 
not double taxation in the sense of payment of income tax in 
two places but of taxing a person who in respect of the same 
subject matter has already paid a reasonably heavy land tax, 
whether in British India or in an Indian State. 

Our answer to the question referred is that the whole income 
derived by the assessee by the sale in Mangalore of the produce 
of his coffee estates in Mysore is exempt from taxation. 

The assessee will be entitled to Es. 260 for his costs and also 
to refund of the deposit of Es. 100. 
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[In the Eangoob High Court.] 
COMMISSIONEE OF INCOME TAX, BHEMA 

iP. V. E. M. YISALAKSHI ACHL 

Kobbbts, C. J., Leach and Maoknby JJ* 

April 2, 1937. 

* Non-Eesident — Lending Money to Eesidbnt — Assessabi* 
LiTY OE Pbofits Made By Loan — L oAN, Whethbb Cbbates 
Business Connection with Boeroweb — ‘ Business Connec- 
tion/ Meaning of — Ebference — Practice — Eight to Begin-— 
Assessee’s Right to be Heard Pxrst— Indian Income Tax Act 
{XI OF 1922), Seos- 2 (4), 42 (1), 66. 

Where a non-resident money-lender makes a loan to a resi- 
dent in Br%tish India, each loan does not necessarily emanate 
from a business connection with the borrower. Further the fact 
that the borrower is also a money-lender is also not by itself suffi- 
cient to create a business connection within Sec. 42 (i). The 
assessee who resided in an hidian State and carried on a money 
lending business there, made four loans outside British India, 
three to residents in British India and one to a non-resident who 
had a business in British India and used the loan in that business. 
The profits arising from these loans were assessed under Sec. 42 (I) 
of the Indian Income Tax Act, on the ground that they accrued or 
arose to the assessee through a business connection in British India. 
Held, that as the loans were isolated loans and there was nothing 
to show that such a series of loans were advanced or that the inte- 
rest taken by the assessee in the borrower's businesses was such as 
to constitute a course of dealing amounting to a business connec- 
tion with the borrower firms, there was no material upon which 
the income tax authorities could find that the profits in question 
accrued or arose to the assessee directly or indirectly through or 
from a business connection in British India and the profits were 
not assessable to Indian Income tax under Sec. 42 {!). 

Held also, that in the case of a reference made at the instance 
of a 7 i aggrieved assessee, the assessee should normally he heard 
first and good reason must be shown before any departure is made 
from this practice. 

Per Mackney, J . — The word ^business^ does not ^nerely qualify 
the word ‘ conneotion ’ by describing the sort of connection. It 
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has the significance indicated in See. 2 (i) of the Act and de- 
notes an adventure or concern in the nature of trade, commerce 
or manufacture, and the word ‘ connection ’ must he used in the 
sense of ^ that with which one is connected and the expression 
' any business connection ’ therefore means ‘ any adventure or con- 
cern in the nature of trade, commerce or manufacture, being a 
business with which he ( i.e,, the person residing out of British 
India) is connected \ 

Oases referred to : 

Board op Eeventje, Madras v. Eamanatham Chetty (1920) 
(LL.E. 43 M. 76 ; 37 M.L.J. 663 ; A.I.E. 1920 M. 344 ; 1 1.T.C. 
244). 

Commissioner op Income Tax, Bombay ®. Bombay Tbdsi 
Corporation (1928) (I.L.E. 62 Bom. 702 ; 30 Bom. L.E. 1172 ; 
A.I.E. 1928 Bom. 448 ; 113 I.C. 893 ; 3 I.T.C. 135). 

Commissioner op Income Tax, Bombay ®. Bombay Trust 
Corporation (1930) (I.L.E. 54 Bom. 216 ; 57 LA. 49 ; A.I.E. 
1930 P.C. 64 ; 121 I.C. 632 ; 4 I.T.C. 312). 

Commissioner op Income Tax, Bombay v. Cureimbhoy 
Ebbahim & Sons. (1936) (1935 I.T.E. 396 ; I.L.E. 60 Bom. 172; 
169 I.C. 665 ; 9 I.T.C. 121 ; 40 C.W.N. 199). 

Commissioner of Income Tax, Bombay v. Ebmington Type- 
writer Co, Ltd. (1931) (I.L.E. 56 Bom. 243; A.I.E. 1931 P.C. 
42 ; 130 I.C. 679 ; 58 LA. 43 ; 5 I.T.C. 177). 

Killing Valley Tea Co. Ltd. v. Secretary op State 
(1921) (I.L.E. 48 Cal. 161 ; 61 I.C. 107 ; 1 I.T.C. 64). 

John & Co., In re (1921) (I.L.E. 43 All. 139 ; 18 A.L.J. 1017 ; 
58 I.C. 836 ; A.I.E. 1921 All. 257 ; 1 I.T.C. 61). 

Oriental Investment Corporation, v. Commissioner op 
Income Tax, Bombay (1934) (7 I.T.C. 211). 

Case stated by tbe Commissioner of Income Tax, Burma 
under Sec. 66 (2) of the Indian Income Tax Act (XI of 1922). 
[Civil Eef. No. 9 of 1936]. 

E. W. Lambert (Asst. Govt. Advocate), for Commissioner of 
Income Tax, Burma. 

B. Clark, for the assessee. 

JUDGMENT. 

Egberts, C.J. — This is a reference made by the Commis- 
sioner of Income Tax to the Eight Court under Sec. 66 (2) of the 
Income Tax Act, 1922, for the determination of a question of law. 
The assessee P. V.E.M. Visalakshi Achi resides in Boyavaram, 
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Pudukotta State, outside British India and carries on the business 
of a money lender. First she carries on the business at Pudu- 
kotta and she lends money to persons in Burma. Some of these 
loans took place in Burma and accordingly the profits arising 
from them were assessed to income tax under S. 4. (1) of the Act, 
These items are enumerated in schedule A and they do not form 
the subject matter of any existing dispute. Secondly, other loans 
have been made by the assessee outside British India, altogether 
threfe to residents in British India and one to a non-resident who 
nevertheless has a business in British India and has used the loan 
m question in that business. The profits arising from these loans 
were assessed under Sec. 42 (1) of the Act and the items are enu- 
merated in Sch. B. The assessee contended that Sec. 42 (1) did 
not apply. Sec. 42 (L) of the Act runs as follows : — 

“ In the case of any person residing out of British India, all 
profits or gains accruing or arising to such person, whether 
directly, or indirectly, through or from any business connexion 
or property in British India, shall be deemed to be income ac- 
cruing or arising within British India, and shall be chargeable 
to income tax in the name of the agent of any such person, and 
such agent shall be deemed to be for all the purposes of this Act, 
the assessee in respect of such income tax 

It is admitted that the respondent resides in Pudukotta. The 
sole question is whether the items in Sch. B must be deemed to 
be income aocraing or arising within British India: for that pur- 
pose it is necessary to see whether they accrue or arise, directly 
or indirectly through or from any business connection or property 
in British India. The question propounded is : “Whether there 
was any material before the Income Tax Officer upon which he 
cound find that the sum of Es. 2,048-6-0 or any part of it accrued 
or arose to the assessee, whether directly or indirectly through or 
from a business connexion in British India and as such was asses- 
sable to income tax for the year 1934-36 under Sec. 42 (1) of the 
Act? In addition to her own money lending business in Pudukotta 
the Eespondent was also a partner in the P. V. Bogale money 
lending firm at Pyapon in Burma. There is no evidence what- 
ever that the loans made to the persons mentioned in Sch. B were 
effected through or from the business connexion which the assessee 
had as a partner in the P. V. Bogale firm. Arising from her busi- 
ness connection as a par ter in the P.V. Bogale firm, the respond- 
ent might lend money outside British India to persons residing in 
British India or for use in their businesses in British India and if 
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there were evidence that she did so, she would clearly be liable 
to assessment for income tax purposes on the profits of such 
loans. But it is not contended here that the loans had anything 
to do with the business connexion which the respondent had with 
the P. V. Bogale firm even in an indirect manner. The persons 
who borrowed from her outside British India are not shown 
to have done so because she was a partner in the P. V. Bogale 
firm. 

Apart from the P. V. Bogale firm, did the respondent have 
any business connexion in British India from which the profits 
on these loans accrued or arose ? The answer to this question 
must depend on the interpretation of the phrase “ business con- 
nexion ” in Sec. 42 (1) of the Act. Now it is clear that there 
must be a business in British India from which the business con- 
nexion arises, and the Commissioner’s case is that the respondent 
carried on a money lending business and lent money to many 
persons in Burma, then a part of British India, and that from 
this business the business connexion arose. It is contended that 
when a person carries on the business of lending money each 
loan emanates from a business connexion with the borrower. If 
this contention is right then the words “ business transaction ” 
might aptly have been used in the Act. But the mere fact of a 
business transaction having taken place between two parties does 
not, to my mind, show that a business connexion has also been 
established between them. 

In Commissioner of Income Tax v. Bombay Trust Corporation 
(62 Bom. 702) and Commissioner of Income Tax v. Bombay Trust 
Corporation (54 Bom. 216) the Hong Kong Trust Corporation 
lent deposits to the Bombay Company amounting to over 15 
crores annually, this was about 16 times the paid up capital of 
the Bombay Company ; there appears to have been no security and 
it was held on a review of the facts that a business connexion 
had been established. On’the other hand, in Commissioner of 
Income Tax v. Currimbhoy Ehrahim Sons, 60 Bom. 172, 
their Lordships of the Privy Council held that where the Nizam 
of Hyderabad (residing out of British India) in an isolated 
transaction lent money to the respondents in Bombay no busi- 
ness connexion within the meaning of Sec. 42 (1) had been 
established. The Nizam was not carrying on the business of 
a money lender in British India or in Hyderabad, and thus 
there was no business from which a business connexion might 
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arise. In the present case the respondent was carrying on the 
business of a money lender and the question is whether a bnei- 
ness connexion arose from it. There is nothing in the Letter of 
Eeference to show that these loans were other than isolated 
transactions between the parties. True there may have been 
many loan transactions between persons in Burma and the res- 
pondent, but there is no evidence of a course of dealing between 
the respondent and these particular borrowers (using the words 
of Sib GtBOEGb Rankin at p. 180) such as might fairly be des- 
cribed as a business previously subsisting between them Sib 
George Rankin remarked that the mere fact that Messrs. Gur- 
nmbhoy Ebrahim and sons used the loan from the Nizam in 
connexion with their own business did not bring the Nizam any 
nearer to being a person who bad a business connexion in British 
India. It was not shown that he had any interest direct or in- 
direct with the respondent company. Similar observations might 
be applied to the present case. 

It is contended that in annexure C to the Letter of Refer- 
ence it is shown that the Assistant Commissioner of Income Tax 
found as a fact that ‘‘ appellant makes contracts with these 
chetty firms to finance them ** and that that shows he has a busi- 
ness connexion with them. In one sense anyone who lends money 
to another is financing that other person, but I cannot find that 
such a series of loans were advanced, or that the interest taken by 
the lender in the borrower’s business was such as to constitute 
a course of dealing amounting to a business connexion with the 
firms enumerated in Sch, B. The other authorities cited to us, 
Oriental Investment Corporation Ltd, Bombay v. Commissioner oj 
Income Tax^ and hicovie Tax Commissioner v. Remington Type^ 
writer Co, Ltd, are very different from the present case, among 
the distinguishing features being in the first case the amount of 
the loan and the fact that it remained outstanding, and in the 
second the mutual interest of the two typewriter companies con- 
cerned. I would answer the question propounded in the negative. 

There remains one other matter. Mr. Clark for the respond- 
ents claimed the right to be heard first. When an assessee is ag- 
grieved the Commissioner is bound to refer the question in dis- 
pute to the High Court for determination and I am of the opinion 
that the practice laid down in 43 Mad. 75, Secy, to the Commissioner 
Salt Abhari and Separate Revenue^ Madras v. Ramanathan Chetty ^ 
should be followed and that the assessee should normally be heard 
first. I do not say that circumstances might never arise in which 
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it might be desirable to hear the Commissioner of Income Tax 
first, but the Madras practice is in conformity with that of the 
Oaloutta and A^llahabad High Courts ; [See Killing Valley Tea Co, 
V. Secy* of State, Be John and Go*] and good reason should be 
shown before any departareus made from it. The Commissioner of 
Income Tax must pay the costs of this reference, 20 Gold Mohurs, 
and in addition the Es. 100 deposited under Sec. 66 (2) should be 
refunded to the assessee. 

Leach, J. — I agree that the question propounded must be 
answered in the negative. There is no evidence that the profits 
which the income-tax authorities seek to tax have arisen from any 
business connexion in British India. On the facts stated in the 
reference the loans can only be treated as isolated transaotioiis en- 
tered into outside British India. I also agree with the remarks 
of the learned Chief Justice with regard to the right to begin. 

Maoknev, J. — I agree. The reference has been worded in 
rather a curious manner ; for evidently the point upon which our 
opinion is desired is whether the Income Tax Officer in applying 
his mind to the facts of the case has employed an interpretation 
correct in law, to Sub-S. (ij of Sec. 42, Income Tax Act. With 
regard to Sub-S. (1) of Sec. 42, Income Tax Act, it appears 
to me that the expression business connexion is a composite 
expression. Its meaning can best be ascertained on a oonsider- 
tion of its context “All profits or gains accruing or arising, whe- 
ther directly or indirectly, through or from any business con- 
nexion ... in British India.” 

Profits must arise through or from business dealings: they 
can be ascertained only by looking at the profit arising through or 
from such dealings, “Profit” m the geneiai sense may arise 
through or from a “ business connexion ” (taking that phrase in 
the special sense of '* existence of a regular clientele”) where the 
existence of such regular clientele brings fresh business, but clear- 
ly the actual profits or gains which it might be possible to lax 
arise through or from the fresh business itself. Inasmuch, there- 
fore, as m this section the reference is to actual profits or gains, 
the expression “ business connexion ”, must denote something 
which produces profit or gains and not a mere state or condition 
which is favourable to the making of profit. Again if the word 
“ business ” only qualifies the word “ connexion ” by describing 
the sort of connexion (taking the word m the sense of “ being 
connected ”) we meet with the same difficulty m the phrase 
“profits arising through or from ” such connexion, profits 
1—58 
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do not arise through or from the fact of connexion. The word 
^‘business ” must therefore ha-ve the significance indicated in 
Sec. 2 (4) of the Act and denote an adventure or concern in the 
nature of trade, commerce or manufacture : and the word con- 
nexion ” must be used in the sense of that with which one is 
connected, so that in order to make clear the meaning of the 
expression “ any business connexion ” we may expand it thus : 

any adventure or concern in the nature of trade, commerce or 
manufacture being a business with which be (that is the person 
residing out of British India) is connected.” 

That there must be some adventure or concern ” is clear 
from the fact that under Sub-Sec. 1 the person residing out of 
British India is chargeable to income tax in the name of the agent 
of any such person. Sec. 43 of the Act explains the use of the 
word “agent”; “Any person employed by or on behalf of a 
person residing out of British India, or having any business 
connexion with such person, or through whom such person is in 
the receipt of any income, profits or gains upon whom the 
Income tax officer has caused a notice to be served of his intention 
of treating him as the agent of the non-resident person shall, for 
all the purposes of this Act, be deemed to be such agent : 

Provided that no person shall be deemed to be the agent of 
a non-resident person, unless he has had an opportunity of being 
heard by the Income Tax Officer as to his liability.” 

“ Having any business connexion with such person ” must be 
interpreted consistently with what has been said in the foregoing 
and must mean ** conducting a business being a business with 
which such person is connected/’ And ** through whom such 
person is in the receipt of any income” does not mean “ from ” 
whom that is, a person paying interest to a person out of British 
India on a loan taken by him from that person is not one through 
whom income is received but one from whom income is re- 
ceived and he cannot be deemed to be an agent of that 
person. Now P. Y- E. M. Visalakshi Achi referred to as the 
assessee has no agent for any seat of business in British India. 
She is a partner in a money-lendiug firm in Burma known as 
P. V. Bogale, but the loans in question have nothing to do with 
that firm. She also carries on a money-lending business in Eoya. 
varam which is in British India. The loans in question (shown 
in Sch. B.) were made at Eoyavaram in the course of that busi- 
ness. Many of the loans shown in Sch. A were also made in 
Burma in the course of the same business to persons in Burma. 
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There is no business in Burma of which these loans were the 
acts. The series of loans does not constitute a business (as defined) 
in Burma : it is no more than a section of the business dealings 
of the business in Eoyavaram. Nor could a series of her own 
business dealings be reasonably described as a “ business with 
which she is connected. ” 

Is there any evidence of any business connexion between the 
assesses and the individuals to whom the loans were made ? There 
is none. The Assistant Commissioner of Income Tax, it is true, 
in his appellate order (see annexure C to the Commissioner’s 
reference) says “ appellant makes contract with the proprietors 
of these chettiyar concerns and finances them.” If this were a 
fact of course the case would be entirely different; but the 
Commissioner makes no reference to this statement and it is 
apparent that the Assistant Commissioner is using the word 
“ finance merely in the sense of lending money.” The mere 
lending of money purely as a loan to a person in business does 
not establish a business connexion with the person ; the business 
of the borrower does not thereby necessarily become connected 
with the lender. He is indifferent to it — unless indeed his money 
is jeopardised, in which case he may take steps to become 
connected with the business. The view here set out appears to 
me to be consistent with all the decisions to which our attention 
was directed. As regards the passage in Currimbhoy Ebrahim dt 
Sons’ Case on which the Commissioner of Income Tax has relied 
so strongly (“there is no proof that the Nizam is carring on bnsi* 
ness of money-lending either in Hyderabad or British India”), I 
do not think it bears the interpretation which it is sought to 
fasten upon it. Looking at the context it is clear that the sentence 
is but another way of saying that the loan made by the Nizam 
was an isolated transaction. It is a comment on the absence of 
one of the conditions which one would ordinarily expect to find 
in a case where there was a business connexion. The sentence in 
my opinion does not imply either that it was a necessary condi- 
tion or that it was the sole determining condition. 

Answer accordingly. 
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[In the Rangoon High Ootjbt]. 

COMMISSIONER OF INCOME TAX, BURMA 

V. 

A. S. A. CONCERN, BA8SEIN. 

Robebts, C.J., Leach and Mackney, JJ. 

April 2, 1937. 

Money-lending Business — Fobbign Pbopits — Loss oh 
Exchange, Whbthbb Admissible Deduction — Capital Loss- 
Loss op Pbopits — Business Bxpbnditubb— Indian Income Tax 
Act (XI OP 1922), Secs, 4 (2), and 10 (2) (ix). 

Where a person residing in British India carries on a money 
lending htcsiness at a place outside British India where a different 
currency prevails t the loss incurred by him owing to variation in 
the rate of exchange must he deducted from the profits of such 
business which he receives in British India in, computing his in- 
come for the purposes of assessment to Indian income tax. Such 
loss is not loss of capital but an allowance admissible under 
Sec. 10 {a) {ix). 

The assesses who resided in Burma, rem%tted in 1988 Es. 
1,80,738 to her agent at Saigon for carrying on a money lending 
business there. In 1981 she received bach a sum of Bs. 1,82,875. 
It was found that in fact she had made a profit of 21,988 dollars 
{Bs.28^52) and that it was beeause of a variation in the rate of 
exchange that she had received only Bs, 1,82,875. Held that the 
whole amount of Bs. 23,252 was not taxable under Sec. 4 {2), that 
this sun should be reduced by the loss on exchange and income tax 
could be levied only on Bs. 1,637 {the difference between Bs. 1,82,375 
and Bs. 1,80,738). 

Cases referred to : 

Commissioner of Income Tax, Bengal v. Shaw Wallace & 
Go. [1932] (I.L.E, 69 Cal. 1343 ; 69 LA. 206 ; 136 1.0.742; 
A.I.R. 1932 P.C. 183; 36 C.W.N. 653 ; 34 Bom. L.R. 1033; 63 
M.L.J. 124; 1932 Comp. Gas. 276; 6 I.T.C. 178) P.C. 

Punjab National Bank Ltd. v. Empeeob [1926] (I.L.R. 7 
Lah. 227 ; 27 P.L.R. 416 ; A.I.R. 1926 Lah. 373 ; 96 l.C. 380 ; 
2 I.T.C. 184). 

RaMASWAMI ChBTIIAB V. COMMISSIONEB OP INCOME TaX, 
Madbas [1930] (I.L.E. 63 Mad. 904 ; A.I.R. 1930 Mad. 808 ; 69 
M.L.J.403 ; 32 L.W. 287 ; 127 I.G. 611 ; 4 I.T.C. 438). 

Reid’s Bbewbry Go. Ltd. v. Male [1891] (2 Q.B.D. 1 ; 60 
L.J.Q.B. 340 ; 64 L.T. 294 ; 3 Tax Gas. 279). 
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Case stated by the Commissioner of Income Tax, Burma, 
under Sec. 66 (2) of the Indian Income Tax Act (XI of 1922) 

Civil Eeferenoe No. 10 of 1936. 

E. W. Lambert for the Commissioner. 

12. Glarh for the Assessee. 

JUDGMENT. 

Leaoh, J. — This is a reference by the Commissioner of In- 
come tax, Burma, under the provisions of Sec. 66 (2) of the In- 
come tax Act, 1922. The assessee carries on a money-lending 
business at Bassein under the vila&am of A.S A. In 1925, the 
assessee remitted to her agent in Saigon three sums of money 
aggregating to Es. 1,30,737-15-0 to enable the agent to lend out 
these moneys at interest in Saigon. In other words, she wanted 
to do through her agent in Saigon, a similar business to the busi- 
ness which she was doing at Bassein. The moneys, of course were 
received by the agent in Saigon in dollars. The agent obeyed 
these instructions and the loans made by him on behalf of the 
assessee earned in interest 25,813 dollars before the beginning of 
the financial year 1929-30 ; and in the three financial years 1929- 
30, 1980-31 and 1931-32 they earned 21,988 dollars. In 1931, the 
assessee decided to bring back most of her money from Saigon 
and in accordance with her instructions her agent remitted 
26,000 dollars which, when received in Bassein in rupees, 
amounted to Es. 1,32,375. Only 6,500 dollars remained in the 
hands of the Saigon agent. 

When the Income Tax Officer came to assess the assessee for 
the year 1932-33, he discovered that the sum of 21,988 dollars had 
been earned on interest on the Saigon loans during the three years 
I have mentioned, and he decided that the assessee should pay in- 
come tax on this amount. The rupee equivalent of the 21,988 dol- 
lars is Es. 23,252. His decision was based on the presumption that 
profits are remitted before the capital and that the sum of Rs. 
1,32,375 received by the assessee in 1932 from her Saigon agent 
included his amount. The assessee contended, however, that the 
total profits received from Saigon amounted only to Rs. 1,637 
(Rs. 1,32,375 less Es. 1,30,738). This was the result of the rate of 
exchange being against her when the Saigon agent remitted the 
money to Rangoon. The assessee appealed to the Assistant Com- 
missioner against the decision of the Income Tax Officer but her 
appeal was disallowed. She accordingly required the Commission- 
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er of Income Tax to refer the matter to this Coart, which he has 
done, framing the question as follows : 

“ Whether on the facts of this case the whole sum of 
Bs, 23,252. is taxable under Sec. 4 (2) or whether it should be 
reduced by the loss in exchange ? ” 

Under Sec. 4 (2) of the Act, profits and gains of a business 
accruing or arising without British India to a person resident in 
British India shall, if they are received in or brought into British 
India, be deemed to have accrued or arisen in British India and 
to be the profits and gains of the year in which they are so receiv- 
ed or brought, notwithstanding the fact that they did not accrue 
or arise in that year, provided that they are received or brought in 
within three years of the end of the year in which they accrued or 
arose. Therefore, the assessee is clearly liable to be taxed on the 
profits made in Saigon and brought into this country. But it is 
equally clear that the profits brought did not amount to Es. 
23,252 as the Income tax authorities would have, but only to Bs, 
1,647. The Judicial Committee of the Privy Council pointed out 
in Commissioner oj Income Tax, Bengal v. Shaw Wallace & Co. 
that the object of the Act is to tax ‘income’ which here connotes a 
periodical monetary return ‘coming in’ with some sort of regularity 
or expected regularity from definite sources. The taxable income 
of the assessee is interest received from loans made by her, but 
until she actually receives the interest it is not taxable. When 
she sent the money to Saigon to be utilised there in the course 
of her business she had of necessity to change the rupees into 
dollars and when she wished to bring back the money she had to 
change the dollars into rupees. The rate of exchange was an im- 
portant factor. An adverse exchange meant less profit to her, a 
favourable exchange meant more profit. It is impossible to make 
a true estimate of the assessee’s profits on the Saigon business 
without taking into consideration what she lost or gained on the 
rate of exchange. Moreover Sec, 10 (2) (ix) of the Act provides 
that in computing profits allowance may be made for any expendi- 
ture (not in the nature of capital expenditure) incurred solely for 
the purpose of earning such profit. The conversion of rupees into 
dollars and dollars back again into rupees was necessary to enable 
the assessee to earn profits in Saigon and to be put in possession 
of these profits. Then it must be remembered that a money-lender’s 
stock in trade consists of the money which he has for the pur- 
pose of carrying on his business : Punjab National Bank Ltd. 
v. Emperor and Bamaswamy Ghettiyar v. Commissioner oj Income 
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Tax, Madras, When a money lender makes a bad debt in the 
course of his business that loss is allowed as a deduction for in- 
come tax purposes : Beid's Brewery Co., Ltd. v, Male. In these 
circumstances the loss on exchange cannot be classified as a loss 
of capital. The Income tax Officer started off with a presump- 
tion which he was not entitled to in face of the facts and as his 
presumption goes so must his assessment. The answer to the 
question referred is that the whole of the sum of Es. 23,252 is 
not taxable under Sec. 4 (2) and must be reduced by the loss on 
exchange. The assessee is entitled to the costs of this reference 
which we fix at 16 gold mohurs. He is also entitled to the 
return of the Es. 100, the deposit made in connection with the 
reference. 

Eobbbxs, C.J. — I agree. 

Maoknbt, J. — I agree. 

Beference answered accordingly. 


[In the Lahobe High Codbt.] 

MEECHANT ELOUE MILLS CO., LTD. 

V. 

COMMISSIONEE OF INCOME TAX, PUNJAB. 

Dalip Singh and Skemp, JJ. 

July 13, 1937. 

Eefebenoe — Limitation fob Making Application to Com- 
MISSIONEB — GOMMISSIONEB’s PoWEB TO ExTBND TiMB — APPLI- 
CATION FOB Copy op Assistant Commissionbb’s Obdbb — 
Whbtheb Eeqxjibbs Stamp Duty — Assistant Commissiohbb, 
Whbthbb ‘Coubt’ — Indian Income Tax Act (XI of 1922), 
Seo. 66 (2). 

The Commissioner of Income Tax has no power to extend the 
period of limitation allowed by Sec. 66 {2) of the Indian Income 
Tax A.Gt for maJcing an application to him to state a case to the 
High Court. 

An Assistant Commissioner of Income Tax is a revenue Court 
for the purpose of the Court Fees Act and an application to him, 
for a copy of an order made by him must therefore be stamped with 
the stamp duty which is leviable under the Court Fees Act on an 
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application presented to a Revenue Court for a copy of an order 
passed by such Court* 

Oases referred to : 

BaSANTIiAL EaMJIDAS V. COMMiSSIONBB OF INCOME TaX, 

Bihae and Obissa [1932] (IL,R. 10 Pat. 40; 136 I. G. 302; 
AJ.E. 1932 Fat. 103 ; 5 I.T.O. 383). 

COMMISSIONEE OP INCOME TaX, MaDRAS MOTHAY GaNGA 

Eajij [1927] (LL.R. 50 Mad. 335 ; 52 M.L J. 273 ; 2 LT.C. 291 ; 
100 LC. 291 ; AXE. 1927 Mad. 645). 

Bmpebob V. Exjp Singh [1905] (44 P.E. 1905 ; 3 Or. L. J. 
128). 

Kaeidas In re [1906] (8 Bom L.E. 477). 

Nataraja Iyer, In re [1913] (I.L.E. 36 Mad. 72), 
PuNAMOHAND Manbklal, In re [1914] (IX.R. 38 Bom. 642). 

Application under Section 66 (3) and 66 (3A) of the Indian 
Income Tax Act, 1922 [Civil Miscellaneous No. 231 of 1937]. 

Eirparam Bajaj for the Applicant. 

J* N. Aggarwal for the Commissioner of Income Tax. 

ORDER. 

Skbmp, J. — This is a petition under Sec. 66 (3-A) of the In- 
come Tax Act made in consequence of a refusal by the Commis- 
sioner of Income Tax to make a reference to the High Court 
under Sec. 66 (2). The Commissioner rejected the application to 
him (a) as barred by time and (b) on the merits. 

A preliminary objection that the present petition was barred 
by time was withdrawn and I will proceed to consider whether 
the Commissioner was right in holding that the application to him 
was barred by time. His reasoning was that the appellate order 
of the Assistant Commissioner of Income Tax was communicat- 
ed to the assessee on the 12th August 1936, and the application 
made to the Commissioner on the 19dh October. The assessee 
had applied for a copy of the Assistant Commissioner's order by 
unstamped letter on the 12th August, received on the 13th. The 
Income Tax Officer replied on the 19th, (delivered on the 22nd) 
pointing out that Court fee stamp was necessary. An applica- 
tion duly stamped with a two annas stamp was made on the 244ih 
August and the copy delivered on the 27th. 

The period of limitation for an application under Sec. 66 (2) 
is sixty days which expired on the 10th August so that the appli- 
cation was late by nine days, only four days being allowable. 
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The learned counsel for the assessee explained that the certi- 
fied copy of the Assistant Commissioner’s order which was sent to 
him by his client was marked, ‘date of application 13th Atigost 
1936/ Relying on this as correct he thought he had from the 
13th to the 27th August to deduct as the period requisite for taking 
a copy and thus the application was within time. He further 
stated that the Commissioner had disposed of the application 
without calling on him personally. 

Under the law as it stands, the Commissioner of Income Tax 
has no power to extend limitation in reference to an application 
under Sec. 66. Section 30 (2) of the Act does confer powers on 
the Assistant Commissioner to admit an appeal after the expira- 
tion of the usual period if he is satisfied that the appellant had 
sufficient cause, Le,, for such appeals there is a provision analog- 
ous to that of Sec. 5 of the Limitation Act; but there is no such 
provision for applications to the Commissioner. This has already 
been held by a Full Bench of tihe Madras High Court in Oowww- 
sioner of Income Tax^ Madras v. Mothay Ganga Baju (SO Mad. 
335). The learned Chief Justice Sib Coutts Thottbb said : 
“ The third question is whether there was any power to extend 
the period in this case or whether the Commissioner had no dis- 
cretion in the matter. The answer is that the statute fixes a time 
and it would be an obviously undesirable burden on the Income 
Tax Commissioner to put upon him the consideration of ques- 
tions as to whether he should exercise discretion in the direction 
of leniency in one case and not in another. The statute is ex- 
press and there is no provision in it for any official or even for the 
Court to extend the time.” I do not myself understand why a 
discretion should be denied to the Commissioner which is granted 
to the Assistant Commissioner, but there it is. Nor does Section 
6 of the Limitation Act apply. It applies to “ any appeal or 
application for a review of judgment or for leave' to appeal or any 
other application to which this section may be made applicable 
by or under any enactment for the time being in force.” There- 
fore, prima facie the Income Tax Commissioner was right in 
holding the application to be time barred though the petitioner’s 
counsel was misled by the date of application given by the In- 
come tax Department on the certified copy. 

It was then argued that the application for a copy did not 
require to be stamped and thus the application was within time. 
Stamp duty of two annas on the application purports to be levied 
under Article 1 (a) of the second schedule of the Court Fees Act 
1—59 
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as amended for the Punjab. This applies in terms to an applica- 
tion ** presented to any civil, criminal or revenue Court or to any 
Board or executive officer for the purpose of obtaining a copy or 
translation of any judgment, decree or order passed by such 
Court, Board, or officer.’’ The question is whether the Assistant 
Commissioner of Income-tax is a revenue Court or an executive 
officer. Obviously he does not fall within the other part of the 
defimtion. 

In Basant Lai Bamjidas v. Commissioner of Income Tuaj, 
Bihar d Orissa a reference under the Income-tax Act, where the 
facts are very similar, the Patna High Court held that an appli- 
cation had to be stamped and that an unstamped application was 
an invalid application. The learned Chief Justice said: “The 
most material words of the paragraph are the words * judgments, 
decrees or orders passed by such Court, Board or officer’ and they 
are intended to cover every case of every kind in which a judg- 
ment, decree or order has been passed by any Court, Board or 
officer capable of passing such judgment, decree or order and 
having regard to what I think is the proper meaning of the words 
it certainly covers an application to an Assistant Commissioner of 
Income-tax who has power to make the order and a copy of 
whose order is necessary for the purpose of preferring an appeal 
to the Commissioner under the Income-tax Act.” With due res- 
pect to the learned Chief Justice I would look at the matter in a 
rather different way and say that the question is whether the 
Assistant Commissioner is a Bevenue Court or an executive 
officer. 

It has twice been held that a Collector or a Collector of In- 
come-tax was a revenue Court under the Income-tax Act of 1886 
and once that he was a Court. In Emperor v. Bup Singh 
Sir William Clark said : “ The Collector in hearing the objec- 
tion was acting under Chapter lY of the Income Tax Act II of 
1886 ; the objection was required to be verified m the manner 
required by law for the verification of plaints [Sec. 25 (1)] ; the 
Collector had power to compel witnesses to give evidence (Sec. 
28) ; the proceedings are to be deemed to be judicial proceedings 
within the meaning of Secs. 193 and 228 of the Indian Penal 
Code.” 

The present Act, the Income Tax Act of 1922, by Sec. 30 (3) 
requires verification in a prescribed manner and Sec. 37 confers 
on officers “ the same powers as are vested in a Court under the 
Code of Civil Procedure, 1908, for enforcing the attendance of 
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witnesses, examining them on oath, compelling the production 
of documents and issuing commissions for the examination of 
witnesses. This ruling therefore appears to cover the point. 

The reasoning in Punamchand Manehlal^ In re (38 Bom, 642) 
is similar; see Heaton, JJs judgment {p. 645), The learned 
Chief Justice in his judgment (p, 661) considered the question of 
“ Revenue Ooubi'ts ’’ as set up under the Punjab Tenancy Act and 
other provincial enactments and held that an Income-tax Collector 
was a Revenue Court although it is quite obvious and must have 
been present to the minds of the Judges who decided Emperor v. 
Bup^Smgh (44 P,E, 1906) that a Collector is not the same as a 
Revenue Court under the Punjab Tenancy Act, 

The Bombay ruling dissented from an earlier ruling of the 
same Court, In re Ealidas (8 Bom, L.R. 447), which however gave 
no reasons. In Jw re Nataraja Iyer (LL,R. 36 Madras 72) at pp, 84- 
86 it was held that a Divisional Officer under the Income-tax Act 
was a Court. Sundaka Ayyab, J., held that the test for deciding 
whether the Income-tax Officer was a Court or not was whether 
he was a tribunal empowered to deal with a particular matter 
and authorised to receive evidence bearing on that matter in order 
to enable him to arrive at a determination. He proceeded: In 
my opinion there was a lis in this case. It is not necessary that 
there should be two parties arrayed as opponents in the matter 
to be decided by the officer. The petitioner had a right that he 
should not be made to pay a heavier tax than was properly assess- 
able on his income. The Officer had to decide as between the 
petitioner and Government what the petitioner’s income was.” 

I think the reasoning of these last three rulings is convin- 
cing, It is true that they all dealt with applications for criminal 
prosecution, but it is hard to say that a particular officer is a 
Revenue Court for purposes of Section 476 of the Criminal Pro- 
cedure Code and yet not a Revenue Court for purposes of the 
Court Fees Act. 

I would, therefore, hold that the Assistant Commissioner of 
Income Tax is a Revenue Court for purposes of the Court Pees 
Act. The application therefore required a stamp and the petition 
to the Commissioner is rightly held by him to be barred by time. 
We have no power to extend time and therefore the present peti- 
tion must be dismissed. But as the petitioner who has paid 
Rs, 100 to the Department has not even had a hearing on this ap- 
plication and as the Department is partly to blame for the appli- 
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cation being put in late, I would direct that the parties bear their 
own costs of this application. 

Dalip Singh, 3 . — I agree. 

Application dismissed. 


[In The Lahoeb High Coubt.]^ 

G-ANGA RAM BALMOKAND COMMISSIONER OF 
INCOME TAX, PUNJAB. 

CoLDSTBEAM and Din Mohammad, JJ. 

April 30, 1937. 

Accounting — Accounts Unbeliablb ob Incomplete— 
PowEB TO Make Assessment Undeb Pboviso to Sec. 13 — Scope 
OE Secs. 23 (3) and 13— ‘ Method Employed Meaning Op- 
Assessment Undeb Sec. 13, Proviso — Finality — -Income Tax 
Ofpiceb’s Estimate— Intbbpebencb, when Pboper — Income 
Tax Pboobedings whbtheb, Judicial Pbocbedings— Nature 
OP Bvidbhcb on which Authorities May Act — Account Un- 
EBLIABLE — APPLICATION OP FlAT EaTB — PROPRIETY — INTER- 

PERENOB — Burden op Proop op Fairness op Estimate — In- 
come Tax Act (XI. op 1922), Secs. 13, 23 (3). 

The only section under which the method oj computing income 
for the purposes of Sees, 10, 11 and IS is provided Jor is Sec. 18 
and the only section v,nder which an assessment can he made, or 
in other words, the amount of rate at which an assesses is to he 
assessed is Sec. 28 and no other. To divorce, therefore, See. 18 
from Sec. 28 or to consider that they occupy detached positions, 
one having no connection with the other, is to misappreciate the 
whole tenor of the income tax law. 

There is no warrant for restricting the interpretation to be put 
on the words ‘ method employed ’ as used in the second alternative 
dealt with in the proviso to Sec, 13, In ordinary parlance these 
words convey the idea of ‘the manner in which accounts are kept’ 
and they are used in the same sense in the said proviso. If the 
accounts tendered by the assessee are found to he incorrect or in- 
complete, if they are ‘cooked^ or ‘fictitious’, it will not be wrong 
to say that the method of accounting is such that it is not possible 
to deduce the total m(.Qme of the assessee therefrom. 
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Consequently, while making an assessment under Sec. 28 (5) it 
is open to the Income Tax Officer to invoke the proviso to Sec* 13, if 
after examining the accounts produced by the assessee wider Sec, 22 
{4) or after recording the evidence led by the assessee under Sec, 23 
(8) he still remains unconvinced as to the reliability of the assessee^ s 
accounts, and considers that they do not serve as a safe guide in 
calculating the assessee^s taxable income. 

Even assuming that the word ‘ method * is used in any restrict- 
ed sense in the second alternative in the proviso to Sec, IS, wherl an 
Income Tax Officer rejects the assessee^s accounts on the ground that 
he keeps no stock registers or vouchers or that he employs an inven- 
tory system only, which is not conclusive in the matter of determin- 
ing the true state of affairs, it cannot be said that he does not 
attack the method of accounting and he can, therefore, make use 
of the proviso to Sec, 18 in determining the taxable income. 

The law does not impose any burden on the income tax author- 
ities to prove by ^positive evidence^ that the accounts are unreliable 
or that the figure at which they assess is the correct figure. On the 
other hand, the question of the unreliability of accounts is a question 
of fact and primarily falls for the determination of the Income tax 
authorities alone. If, therefore, it is once decided by them that the 
accounts are fictitious or unreliable, their finding cannot be disturb- 
ed unless it is altogether capricious and injudicial. In matters 
like these a very wide discretion vests in the income tax authorities 
in view of the exigencies of the case, and the GO?itrol exercisable on 
them is very meagre. What alone has to he seen in such cases is 
whether the discretion has been judicially exercised and if it is once 
found to he so exercised, no court can interfere with the order. 

The is no warrant for the view that in spite of the unrelia- 
bility of the books of account produced by the assessee, the Income 
Tax Officer is hound to base the assessment on those accounts in the 
absence of any positive evidence to the contrary. 

The proceedings before the Income Tax Officer are mt judicial 
proceedings in the sense in which this term is ordinarily used, 
and all that is required of him is to proceed without bias and give 
suffic%e 7 it opportunity to the assessee to place his case before him, 
or in other words, to conduct himself in accordance with the rules 
of justice, eqtdty and good conscience. 

In a reference under Sec. 66 of the Income Tax Act the power 
of the High Court is not confined to the decision of the question of 
law as formulated by the Commissioner or the Court issuing the 
mandamus. It has full power to decide the question of law in ike 
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jrom it actually arises from the statement of the case made by the 
Commissioner. 

Where the income tax authorities were not satisfied with the 
correctness or completeness of the assessees accounts and^ tahiny 
into consideration the state of affairs in general, and the fact that 
the assessees had a large business and the profit shown by them was 
abnormally low in comparison with that of other persons carrying 
on the same business in the locality, calculated the taxable income 
by applying a flat rate of 7 per cent, Held ; that the authorities 
were justified in applying a flat rate, and the burden was on the 
assessees to displace the estimate. 

Cases referred to : — 

AMDBBSOB CoMMISSIONBBS OP INLAND EeVENDB [1933] 
(18 Tax Cas. 320). 

BaIJNATH t). COMMISSIONEB OP INCOME Tax, LaHOBB [1926] 
194 LG. 156 : 2 LT.G. 176). 

Bhagwat Halwai, In re [1928] (3 I.T.C. 48). 

BhiKHAJI VtaNKATBSH V. OOMMISSIONEE OP INCOME TaX, 

C. P. [1927] (103 I.G. 38 ; A.I.E. 1927 Nag. 283). 

COMMISSIONEE OP INCOME TaX, BiHAB AND ObISSA V. SlE 
Kameswab Singh [1933] (I. L. E. 12 Pat. 318; 1983 1. T. E. 94; 
A.I.E. 1933 P.C. 108; 6 I.T.C. 401) [P.C.] 

COMMISSIONEB OF INCOME Tax, BoMBAT V. BoMBAY TETJST 
COBPOBATIOH [1936] (A. I. E. 1936 P. C. 269 ; 1936 I. T.E. 323 ; 
164 I. C. 18) [P.C.] 

OOMMISSIONEB OF INCOME TaX, BtJBMA V. ChAN Lo ChWAN 

[1929] (I. L. E. 7 Bang. 281 ; A. I. E. 1929 Eang. 102 ; 3 I. T. C. 
397). 

COMMISSIONEB OF INCOME TaX, BuBMA V. E. M. ChETTIAB 

Firm [1930] (I. L. E. 7 Eang. 635 ; A. I. E. 1930 Eang. 4 ; 122 
I.G. 898 ; 4 I.T.C. 111). 

Duniohand Dabieam V. Commissioner op Income Tax, 
Punjab [1926] (I.L.E. 7 Lah. 201 ; 2 I.T.C. 188 ; 94 LG. 614). 

GoPINATH NaIK V. COMMISSIONEB OP INCOME Tax, U.P. [1935] 
(I.L.E. 58 All. 200 ; 1936 I.T.E. 1 ; 9 I.T.C. 136 ; 162 I.G. 103 ; 
A.I.E. 1936 All. 286). 

Habmukhbai Dulichand, In re [1928] (I.L.E. 56 Cal. 39 ; 
3 I.T.C. 198 ; 32 C.W.N. 710 ; A.LE. 1928 Cal. 587). 

Hunt v. Joly [1929] (14 Tax Gas. 165). 

Ibbahimbhai M. Badbuddin V. Commissioner op Incomi 
Tax. C.P. [1931] (5 I.T.C. 302). 
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Jambudas V. Income Tax Commissionee [1927] (104 I.O. 
336; AJ.B. 1927 Nag. 836). 

Jbwan Shah Maya Shah v. Oommissionbb op Income Tax, 
Punjab [1934] (1934 I.T.E. 343 ; 7 I.T.G. 403). 

Local Goveenmbnt Boaed ». Albidge [1915] (1915 A.C. 
120 ; 72 L.J.K.B. 84 ; 30 T.L.E. 672). 

Muhammad Hayat ®. Commissioneb op Income Tax, Punjab 
[1931] (LL.E. 12 Lab. 129; 5 I.T.0. 159 ; A.I.E. 1931 Lab. 87). 

Nabayan Atmabam Patkab V. Oommissionbb op Income Tax, 
Bombay [1934] (1934 I.T.E. 486; 7 I.T.C. 207; A.I.E. 1934 
Bom. 297 ; 86 Bom. L.E. 818). 

Nathubam V. Commissioneb op Income Tax, Punjab [1936] 
[9 I.T.O. 178]. 

PlOHEBB SPOBTS LtD., SiaLKOT V. COMMISSIONEB OP INCOME 

Tax, Punjab [1934] (7 I.T.C. 386; 1934 I.T.E. 305 ; A.I.E. 
1934 Lab. 876). 

Queen v. Special Gommissionbbs op Income Tax, In be 
Plbtoheb [1894] (3 Tax Cas. 289 ; 71 L.T. 541). 

E. V. Income Tax Special Gommissionbbs ; Elmhibst, Ex- 
paete [1936] (52 T.L.E. 143; 1936, 1 K.B. 487; 105 L.J.K.B. 769). 
Eochibam Khattae, In re [1933] (6 I.T.G. 127). 

Shiva Peasad Gupta, In be [1929] (3 I.T.C 406 ; 124 I.G. 
467 ; A.I.E. 1929 All. 819). 

Stocks v. Sullby [1899] (4 Tax. Cas. 98; 36 Sc. L.E. 202). 
Taeaohand Pohumal V, Oommissionbb op Income Tax, 
Punjab [1936] (1936 I.T.E. 313 ; 9 I.T.G. 256). 

Tudob and Onions v. Duckee [1924] (8 Tax. Cas. 691). 
Wall v. Ooopbb [1922] (14 Tax. Gas. 552). 

Case stated by the Commissioner of Income Tax, Punjab, 
N. W. P. and Delhi Provinces, under Sec. 66 (3) of the Indian 
Income Tax Act (XI of 1922) in the matter of the assessment of 
Messrs. Ganga Earn Balmokand for the assessment year 1933-34. 
[Civil Eef. No. 4 of 1937]. The necessary facts are stated in the 
judgment. For the order of the High Court requiring the Commis- 
missioner to state the case to the High Court see 1937 I.T.E, 66. 
Kirparam Bajaj for the assessees. 

/. N. Aggarwal for the .Commissioner of Income Tax. 

JUDGMENT. 

Din Mohammad, J. — This is a reference under sub-sec. (3) 
of Section 66 of the Income-tax Act and has arisen in the follow- 
ing circumstances : — - 
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The assessee is a firm of soap mantifacturers carrying on 
business in partnership under the style of Messrs. Ganga Earn 
Balmokand, hereinafter called ‘ the firm \ and the assessment in 
dispute relates to the year 1933-34. In response to a notice issued 
under Sec. 22 of the Income-tax Act, the firm furnished a return 
of its total income during the ‘ previous year ’ to which were 
appended trading and profit and loss accounts certified by a firm 
of professional accountants. On receipt of this return^ the Income 
tax Officer served a notice on the firm under sub-section (4) of 
Sec, 22 and in compliance therewith the firm produced certain 
books of account, mainly consisting of a roJcar (Day Book) and 
purchase and sale registers. The Income-tax Officer then served 
a notice on the firm under sub-section 2 of Sec. 23 of the In- 
come-tax Act and in pursuance thereof the firm produced the 
head of the family and a munim in support of its accounts. The 
Income-tax Officer was however, not satisfied with the correct- 
ness or the completeness of the firm’s accounts and he consequ- 
ently raised the value of sales from Es. 3,14,466 to Es. 3,50,300. 
He further calculated the taxable income of the firm by discard- 
ing the rate of profit shown by the firm and applying a flat rate 
of Es. 7 per cent to the amount determined by him. From this 
order the firm preferred an appeal to the Assistant Commissioner 
and, in the first instance, he remanded the case to the Income-tax 
Officer for further enquiry. On receipt, however, of the report 
of the Income-tax Officer on remand, he declined to interfere 
with the order of assessment. It appears that both these officers 
were, among other things, mainly impressed by 

(1) the absence of any stock register and vouchers; 

(2) the inability of the firm to prove the total consumption 
of raw materials as shown in its accounts ; 

(3) the huge amount of sales, and the abnormally low rate 
of profit shown by the firm as compared with the other soap 
manufacturers in the locality. 

The firm demurred to the action taken by these officers and 
applied to the Commissioner under Sec. 66 to refer the questions 
of law formulated by it to this Court, To this the Commissioner 
did not agree and the firm then applied to the court under sub- 
section (3) of Sec, 66. The position taken by the firm was that, 
inasmuch as the Commissioner had expressly stated that Sec. 13 
of the Income-tax Act had not been applied in this case, the In- 
come-tax Officer was bound under the terms of sub-section (3) of 
Sec. 23 of the Income-tax Act to assess the firm on the material 
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placed before him and not arbitrarily Ijo make his own estimate 
of the total income that had accrued to the firm and of the pro- 
fits that had arisen therefrom. Impressed by the argument ad- 
vanced by the firm, a Division Bench of this Court admitted the 
case to a hearing and ultimately issued a mandamus tc the Com- 
missioner to state the case. The question propounded by this 
court was in the following terms: 

“ Whether there was no material for the finding of the In- 
come-tax authorities arrived at under Sec. 23 (3) of i.he Act that 
the sales should be raised from the figure shown in the books to 
Es, 3,50,000 and that the correct flat rate for the calculation of 
profit was Rs. 7 per cent on the sales 

In the statement submitted by the Commissioner he has re- 
iterated his assertion that the proviso to Sec. 13 cannot be applied 
to such cases, that the accounts of the firms were not rejected 
under that proviso, that it is not necessary to reject the accounts 
under the proviso before what is called a ‘ random assessment ’ 
can be made and that Sec. 23 (3) independently of the proviso to 
Sec. 13 empowers an Income-tax Officer to make an estimate of 
the taxable income to the best of his Judgment. He has, however, 
indicated at the same time, if this court be not prepared to agree 
with him, the assessment in dispute can still be maintained under 
Sec. 23 (3) read with the proviso to Sec. 13. 

I have given the case my most earnest consideration, in view 
of the importance on the question involved and the tenacity 
with which the Commissioner has adhered to his position, and 
have come to the conclusion that the Commissioner's view as re- 
gards the inapplicability of the proviso to Sec. 13 in such cases is 
not maintainable, and that he is equally wrong in suggesting 
that under Sec. 23 (3), unafl'ected by the proviso to Sec. 13, an In- 
come*tax Officer can make any estimate that he likes, even though 
it is not supported by any relevant or admissible material on the 
record. 

It will be necessary to examine the whole scheme of the Act 
m this connection. Chapter I deals with Charge of Income- 
tax and consists of two sections, Secs. 3 and 4, the former 
dealing with ** Charge of Income-tax ’’ and the latter with 
Application of the Act.^^ Chapter II is headed ‘‘ Income-tax 
Authorities”, and comprises one section only, Sec. 6, describ- 
ing the various authorities that can be appointed under the Act. 
Then comes Chapter III dealing with ** Taxable Income ” and 
comprising Secs. 6 to 7* Sec. 6 enumerates the various heads of 
1—60 
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income chargeable to income-tax, and Secs. 7 to 12 deal in detail 
with the six heads of income mentioned in Sec. 6. Of these 
Sec. 10 relates to ' business Sec. 11 to ^ professional earnings’ 
and Sec. 12 to ‘ other sources Sec. 13 is restricted in its appli- 
cations to Secs. 10, 11 and 12 only, and deals with the method of 
computation of income under these sections. The substantive 
part of this section lays down that taxable income, profits and 
gains shall be computed, for tbe purposes of Secs. 10, 11 and 12, 
in accordance with the method of accounting regularly employed 
by the assessee. The proviso to this section provides for those 
cases in which either no method of accounting is found to have 
been regularly employed by the assessee or the method employed 
is such that in the opinion of the Income-tax Officer^ the income- 
profits and gains cannot properly be deduced therefrom. In such 
cases the Act confers upon the Income-tax Ofl&cer a wide author- 
ity to make a computation upon such basis and in such manner 
as he may determine. It may be remarked here that Sec. 13 does 
not deal with assessment itself and consequently no order of as- 
sessment can be made under this section. Secs. 14 to 16 of 
Chapter III deal with exemptions, and Sec. 17 empowers an In* 
come Tax Officer to reduce a tax in certain circumstances. 

Chapter IV is headed “ Deductions and Assessment ”, and 
comprises Secs. 18 to 39. It will be seen that all those sections 
deal with actual assessment or questions arising from or relating 
to such assessment. Secs. 18 to 21 concern such matters as are 
not before us and may, therefore, be ignored. Sec. 22 is headed 
‘ Eeturn of Income Sub-Secs. (1) and (2) of Sec, 22 enjoin the 
various classes of assessees to submit returns by a prescribed date, 
Sub-S. (3), among other things, extends the time for the submis- 
sion of a return. Sub-Sec. (4) empowers the Income tax Officer 
to serve a notice on the assessee to produce such accounts or 
documents as the said Officer may require. Sec. 23 is headed 
^Assessment’. Sub-Sec. (1) of this section enjoins the Income-tax 
Officer to assess the total income of the assessee on the basis of 
the return furnished by him in case the said officer is satisfied that 
the return made by the assessee is correct and complete. If, 
however, the said return is not found to be correct or complete, 
sub-sec. (2) authorizes the Income-tax Officer to serve a notice on 
the assessee either to attend at his office or ** to produce, or to 
cause to be there produced, any evidence on which such person 
may rely in support of the return Then follows sub-sec, (3) 
which is the centre of controversy before us. This sub-section lays 
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down that *‘the Income-kax Officer after hearing such evidence as 
such person may produce and such other evidence as the Income- 
tax Officer may require, on specified points, shall, by an order in 
writing, assess the total income of the assessee, and determine the 
sum payable by him on the basis of such assessment*’. Sub-sec. (4) 
empowers the Income-tax Officer ‘to make the assessment to the 
best of his judgment* in cases enumerated there. Out of the other 
sections in this Chapter, Secs. 27, 30 and 37 are the only sections 
which require consideration. Sec. 27 lays down that in certain 
cases the assessee may apply to the Income-tax Officer to cancel 
the assessment and empowers the Income-tax Officer to do so 
and to make afresh assessment tn accordance with the provisiom 
of Sec, £3, if he is satisfied that the grounds urged by the assessee 
are sufficient. Sec. 30 provides for appeals against assessment in 
those cases among others^ in which an assessee objects to the 
amount or rate at which he is assessed under Sec. 23 or Sec. 27 
and Sec. 37 confers certain powers of a civil Court for certain 
specified purposes on the Income-tax authorities. It will thus 
appear that the only section under which the method of comput- 
ing income for the purposes of Sections 10, 11 and 12 is provided 
for is Sec. 13 and the only section under which an assessment 
can be made, or in other words, the amount of rate at which an 
assessee is to be assessed is Sec. 23 and no other. To divorce? 
therefore, Sec. 13 from Sec. 23 or to consider that they occupy 
detached positions, one having no connection with the other, is 
to misappreciate the whole tenor of the income-tax law. 

The Commissioner seems to think that the words ‘ method 
employed* as used in the proviso to Sec. 13 bear a restricted sense 
and consequently the second alternative in the proviso can be in- 
voked only in those cases where there is a defect in the method 
itself apart from the accounts. On the other hand he places a very 
wide interpretation on the word ‘asBess’ as used in sub-Sec. (3) of 
Sec. 23 and considers that the Income-tax Officer can by virtue 
of this term make a ‘random assessment’ in ail those cases where 
the accounts are defective apart from the method. Counsel for 
the firm supports the Commissioner m so far as his interpretation 
of the words ‘method employed’ is concerned and contends that 
as the method employed by the firm had nob been objected to 
before the Income tax Department, and has not been found to be 
defective in the present assessment, the proviso to Sec. 13 was out 
of the question. He, however, joins issue with the Commissioner 
on the interpretation of the word * assess * as used in Sec. 23 (3) 
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and argues that as the proviso to Sec. 13 could not be brought 
into play, the Income-tax Officer was bound to give his decision 
on the evidence before him and could not make an estimate of his 
own without placing material on the record to support his de* 
cision. He founds his argument on the absence of any such 
language in Sec. 23 (3) in relation to the power of the Income- 
tax Officer, as is used in the proviso to Section 13 or Section 23 
(4). In my view, however, this argument is fundamentally 
wro’hg. As already stated, the proviso to Sec. 13 is not excluded 
by Sec. 23 (3). On the other hand, it is always available to be 
utilized under Sec. 23 (3) whenever those circumstances arise 
which justify its use. It was not necessary for the Legislature 
to mention specifically in Sec. 23 (3) what an Income-tax Officer 
should do in case the assessee’s evidence in support of his ac- 
counts is held to be unreliable, inasmuch as Sec. 13 had already 
made a provision for that contingency and it would have been 
obviously redundant to repeat in sub-Sec. (3) of Sec. 23 what had 
already been provided for in Sec. 13. 

There is also no warrant for restricting the interpretation to 
be put on the words * method employed ’ as used in the second 
alternative dealt with in the proviso to Sec. 13. In ordinary 
parlance these words convey the idea of ‘the manner in which 
accounts are kept ^ and I see no reason to doubt that the same 
sense is conveyed here. If the accounts tendered by the assessee 
are found to be incorrect or incomplete, if they are ‘ cooked ' or 
* fictitious it will not be wrong to say that the method of ac- 
counting is such that it is not possible to deduce the total income 
of the assessee therefrom. In my view, therefore, while making 
an assessment under sub-section (3) of Sec. 23, it is open to the 
Income-tax Officer to invoke the proviso to Sec. 13, if after exa- 
mining the accounts produced by the assessee under Sec. 22 (4) 
or after recording the evidence led by the assessee under Sec. 23 
(2), he still remains unconvinced as to the reliability of the asses- 
see’s accounts, and considers that they do not serve as a safe 
guide in calculating the assessee’s taxable income. 

In Commissioner oj Income Tax^ Burma v. Chan Lo Ghwau 
three Judges of the Eangoon High Court held that where the 
assessee^s accounts were not found to be genuine, the Income-tax 
Officer was under no obligation either m law or in common fair- 
ness to set out to the assessee all the reasons therefor, and could 
proceed to make an assessment upon materials, albeit insufficient. 
In the course of their judgment, the learned Judges remarked ; — 
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«« "We quite fail to see why a party who has made a false re- 
turn should be in a better position than one who has failed to 
make any return. Mr. Cowasjee urges that Sec. 13 only applies 
to the method and does not empower the Income-tax authority in 
any way. We cannot see any such limitation in the words of the 
proviso. .... In this case, the Income-tax Officer clearly con- 
sidered that the income, profits and gains could not properly be 
detected from the respondent’s statement, since he decided that 
the statement was not genuine. He was consequently entitled to 
adopt whatever method he thought best. Adapting the words of 
the Lord President in Macpherson^s casCf already alluded to, ** if 
Chan Lo Ohwan, (the assessee) does not choose to make an honest 
statement of account so that the amount of profits may be strictly 
determined, he cannot complain if a random assessment is made 
upon him by the Grown.” 

With these observations I am in respectful agreement and 
consider that this judgment lays down good law and interprets the 
proviso to Sec. 13 in the only correct manner possible. 

The Commissioner has in this connection referred to an 
English case reported as Anderson v. Commissioners of Inland 
Bevenue and remarked that * it expressly separates questions of 
accounting method from question whether the accounts were 
cooked,’ but apart from the fact that the language and require- 
ments of the English Act are different, that decision does not help 
him in the least. It rather goes against him, as it was observed 
in that case that if the income-tax authorities had expressly stated 
that the accounts were unreliable, no interference with their 
estimate would have been called for. The Lord Pbbsibbnt 
remarked : — 

**It may be they did find in fact that the books were badly 
kept, or that the profit and loss account had not been accurately 
made out ; but if that is what they meant as a reason for refusing 
to look at what was undoubted evidence, they should have 
said so. There might then have been no difficulty whatever 
in sustaining their conclusion, which would have been to some 
such effect as this ‘ The books and accounts you produce are not 
satisfactory for one reason or another. That being so, we cannot 
regard them as proving your profits.’ Lord Sands added ‘‘ If 
the Commissioner had said that they thought the accounts were 
fictitious or * cooked,’ then that would have justified their dis- 
regarding these accounts, and in those circumstances, we might 
not have been justified in scrutinizing the grounds upon which 
they were proceeding and in considering whether they were sap- 
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ported by evidence which would satisfy a Court of law’^ Loed 
Moeison observed ; ‘ In this case, the Commissioners have not 

made a statement to the effect that they were not satisfied with 
the statement of the profits which the appellant delivered to 
them and on that ground he agreed to the case being remitted 
back to the Commissioners for their further consideration, 

Further, even if it be assumed for the sake of argument that 
the word ‘ method * has been used in any restricted sense in the 
second alternative in the proviso to Sec. 13, in a case like this, 
where an Income-tax Officer rejects the assessee’s accounts on the 
ground that he keeps no stock registers or vouchers or that he 
employs an inventory system only which is not conclusive in the 
matter of determining the true state of affairs, it cannot be said 
that he does not attack the method of accounting and can, there- 
fore, make no use of the proviso to Sec. 13 in determining the 
taxable income. From whatever point of view one looks at the 
case, it passes one’s comprehension why the proviso to Sec, 13 
cannot be invoked in such cases in the rejection of an assessee’s 
accounts. 

It is true, as urged by the firm, that in Chapter IV of the 
Act, it is sub-section (4) of Sec. 23 alone that empowers an In- 
come-tax Officer to assess to the best of his judgment and that, 
too, m case of default, but it does not follow that the absence of 
these words in sub-section (3) of Sec, 23 takes away the power 
vested in the Income-tax Officer by the terms of the proviso to 
Sec. 13. An assessment always follows the computation of income 
and if the computation of income for the purposes of assessment 
in certain circumstances iies in the discretion of the Income-tax 
Officer, he can, while disposing of a case under sub-section (3) of 
Sec, 23, compute the income in any manner that he deems best, 
when those circumstances exist, and assess accordingly. I am 
further disposed to think that the reason why the provisions of 
the proviso to Sec. 13 were not enacted in Sec. 23 itself or in the 
chapter relating to assessment was that Sec. 13 did not apply to 
three out of the six chargeable heads of income enumerated m 
Sec, 6, while Sec. 23 or for that matter the whole of Chapter IV 
was of general application and as Sec. 13 applied only to Secs. 10, 
11 and 12, it was considered by the Legislature to be a convenient 
arrangement to insert it immediately after those sections. If the 
position maintained by the firm were accepted, it would lead to 
anomalous results, as in that case it would be impossible for the 
Income-tax Officer to disregard the accounts submitted by the 
assessee, however unreliable they might appear to be. It is pre- 



1937] G-ANGA BAM BALMOKAND V» COMME, OF IHO, TAS:, PUNJAB 476 

posteroES to say that even if the accounts are found to be fictitious 
or 'cooked/ the Income-tax Officer is bound to assess the author 
of those accounts on those accounts alone. In Commissioner of 
Income Tax, Burma y. E, M. Ghettiar Firm (4 Eang, 239), the 
assesses had not submitted full accounts and the Assistant Com- 
missioner had made his own estimate of the assessee^s income 
and had enhanced the assessment. Three Judges of the Eangoon 
High Court upheld the order, remarking at the same time that it 
was not an order under Sec. 23 (4). 

Counsel for the firm has strenuously contended that as the 
law allows the Income-tax Officer to examine evidence suo motu 
to rest the truthfulness of the accounts, he can come to bis own 
finding only on the basis of the evidence so examined. I am not, 
however, prepared to hold that any burden is imposed on the In- 
come-tax authorities to prove by ‘positive evidence* that the 
accounts are unreliable or that the figure at which they assess is 
the correct figure. In the first, place, the question of un- 
reliability of accounts is a question of fact and primarily 
falls for the determination of the Income-tax authorities alone. 
If, therefore, it is once decided by them that the accounts are 
fictitious or unreliable, their finding cannot be disturbed un- 
less, of course, it is altogether capricious and injadicial. Secondly, 
the Income-tax Officer cannot be fixed with the knowledge of the 
state of the assessee’s account and cannot consequently be ex 
pected to lead evidence to prove the assessee’s transactions for 
the accounting year. Under Sec. 106 of the Evidence Act, the 
onus of proving a fact always lies on the person within whose 
knowledge especially that fact is and it cannot be denied 
that it is the assesssee who is the person contemplated by this 
section. 

I do not mean to say that an Income-tax Officer has a blank 
cheque to proceed in utter disregard of ail judicial considerations. 
What I intend to convey is that in matters like these a very wide 
discretion vests in the Income-tax authorities in view of the 
exigencies of the case, an the control exercisable on them is very 
meagre. What alone has to be seen in such cases is whether the 
discretion has been judicially exercised and if it is once found to 
be so exercised, no Court can interfere with the order. In other 
words, a Court cannot replace its discretion for the discretion 
already exercised by a competent tribunal. 

There are numerous Indian cases where neither the finding 
of the Income-tax authorities as to the falsity or incompleteness of 
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the asseseee’s accounts was disturbed nor was the estimate of 
assessment made by them in consequence thereof. 

In Narayan Atmaram Patkar v. Gornniissioner of Income- 
taXf Bombay, a Division Bench of the Bombay High Court in a 
case where the Income-tax Officer had found that the income of 
the assessee could not be deduced from his books and had con- 
sequently made an assessment charging the assessee a fair rate of 
interest on the capital shown in his books, held that the comput- 
atioh was properly made under the proviso to Section 13, 

In Jewan Shah Maya Shah v. Commissioner of Income tax, 
Punjab, a Bench of this Court remarked that the question of 
rejection of the accounts as unreliable was expressly reserved to 
the assessing Officer and consequently upheld an estimate made 
by him of the taxable income of the assessee. 

In Rochiram Khattar, In re, again a case from this Court, on 
estimate of income made by the Income-tax Officer on the ground 
that the accounts were incomplete was maintained and approved. 

In Ibrahimbhai Mulla Badruddin v. Commissioner of Income 
tax, C. Ps, the learned Additional Judicial Commissioner of 
Nagpur upheld an assessment made on the basis of the personal 
experience gained by the Income-tax Officer from the working 
of their factories and refused to issue a mandamus to the 
Commissioner holding that no question of law was involved. 

In I.L.E. 9 Patna 240 which went on appeal to their Lord- 
ships of the Privy Council (See Commissioner of Income tax, 
Bihar and Orissa y. Sir Eameswar Singh I.L.R. XII Pat. 318, 
P.C. ; 1934 I.T.B. 94) it had been held that the question whether 
the assessee’s accounts do or do not disclose his real income, is a 
question of fact, as to which the finding of the Commissioner of 
Income-tax is binding on the High Court. It was further observ- 
ed that although, on the one hand, the amount at which an asses, 
see 8 income is assessed must be based on evidence, on the other 
hand it is the duty of the assessee to keep such accounts as will 
show what his real income is, and on that basis the additions to 
the assessee’s return made by the Income-tax Officer were npheld. 
Their Lordships of the Privy Council do not appear t-o have taken 
any exception to these remarks. On the other hand they have 
supported the action of the Income-ta ^ Officer in adopting a 
method of his own under the proviso to Sec. 13 while disregard- 
ing the assessee s method adding only that the computation of the 
Income-tax Officer is not exempt from examination on appeal, and 
if it is found to he wrong, the assessment may he set aside. 
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In Naihuf am v. Commissioner of Income-tax^ PtiwjaS, a Divi- 
gion Bench of this Court; presided over by the Hon'ble the Chief 
Justice and Monbou J., observed : — ** The argument placed 
before us for the assessee is that the books, which were 
arithmetically correct, were produced to the Income tax autho- 
rities and unless they could show that items in those books 
were incorrect, they were bound to accept the books; in 
other words, it was necessary for the Income-tax autho- 
rities to produce evidence or cause to be produced evidence before 
themselves showing that the statements in the books or some 
of them were false. We cannot agree with the proposition 
advanced by the learned counsel, though we do certainly agree 
with his contention that the procedure of the assessing authority is 
a judicial one and that he ought to act upon evidence. But, in our 

opinion, in a case such as this he has the right to require a 

satisfactory explanation.,.. ..and in the absence of a satisfactory 
explanation or if he receives an explanation which he cannot 
believe, the assessing Officer is entitled to regard the account as 

unsatisfactory ....That is all that has been done in the present 

case by the Income-tax Officer.’^ It will appear that in that case 
circumstantial evidence was regarded as sufficient to support the 
conclusion arrived at by the Income-tax Officer. 

In Tarachand Pohumal v. Commissioner of Income^ax, 
Punjabi which again is a case from this Court, the Income-tax 
Officer had added a sum of Rs. 10,^000 to the income shown in the 
books as he had come to the conclusion that thure were omissions 
in the accounts, the total value of which could not be accurately 
determined and that the accounts did not represent a complete 
and correct version of the actual business. While remarking that 
the Income-tax Officer should have proceeded on judicial princi- 
ples, the existence of one omission was held to be sufficient by a 
Division Bench of this Court to justify the action taken by the 
Income-tax Officer. 

In Bhihhaji VyanJcatesh v. Commissioner of Income-tax^ O^P.^ 
the learned Judicial Commissioner of Nagpur held that the mere 
filing of a verified statement by an assessee and his Btatement on 
oath in support of it are not sufficient to discharge the onus which 
lies on him to prove the correctness of the return submitted by him. 
The onus is not under such circumstances shifted to the Income- 
tax authorities to disprove the correctness of the return. 

Counsel for the firm has in this connection referred to Pmneer 
Sports Ltd.i Stalhot v. Commissioner of Income-tax, Punjab 
1—61 
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and Jambudas v. Income-tax Commissioner, but with all respect, I 
am constrained to remark, that those judgments have not viewed 
the question from a proper angle of vision. 

In Pioneer Sports Ltd., Siallcot v. Commissioner of Income- 
tax, Punjab, a Division Bench of this Court has held that the mere 
fact that a company shows a low rate of profit was no reason for 
the Income Tax Officer to reject the total profits nor was the 
absence of a stock register, which the company had admittedly 
never used before, and that the use of the proviso to Section 13 for 
the purpose of introducing an arbitrary manner of computing the 
profits was not justified. In my view, this judgment proceeds on 
a wrong basis when it criticises adversely the reasons of the In- 
come-tax Officer for rejecting the accounts. Wherher the account 
books are reliable or not is a question of fact, to be determined 
solely by the Income-tax Officer, and when he gives reasons for 
doing so, which are not apparently capricious or injudicial, it is 
not possible to disturb His finding merely on the ground that the 
material in support of those reasons is meagre or insufficient. 

In Jambudas v. Income-tax Commissioner the learned Ad- 
ditional Judicial Commissioner of Nagpur has observed as 
follows : — 

The Income-tax Department must always bear in mind 
that the normal presumption is in favour of good faith and not of 
bad faith on the part of the assessee. The applicant was, therefore 
entitled to ask the Crown to start with a presumption that the entry 
in the Khata was made in the ordinary course and with no intention 
to conceal the income, and it was for the Crown to prove the con- 
trary. Suffice it to say at this stage that as the learned Commis- 
sioner does not seem to have approached the case from the right 
point of view of burden of proof, there is likelihood of the conclu- 
sions drawn by him being vitiated for want of proper appreciation 
of facts or for misapplication of the law to them. This Court can 
always test the soundness in point of law of the conclusions drawn 
from proved facts”. 

For this view , reliance has been placed on a quotation from a 
judgment of their Lordships of the Privy Council which reads as 
follows : — “ The proper legal effect of proved facts is a question of 
law I may say with all respect that the learned Additional 
Judicial Commissioner has misapplied this quotation in so far as 
to justify his interference with conclusions of fact arrived at 
from proved facts. Such conclusions are themselves questions of 
fact and not questions of law. 
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In Queen v. Special Commissioners of Income Tax, In re 
Fletcher (3 Tax Gas. 289 at pages 290 and 291) Lobb Eshbb ob- 
served : “ It is a question of the true inference which they had to 
draw as a matter of evidence upon the facts which they had in 
evidence before them. But to draw an inference of fact from evi- 
dence before you is not a question of law at all. The inference is 
a question of fact just as much as the direct evidence of fact, and 
it would be an appeal against facts, which we are not entitled to 
entertain and consequently there can be no mandamus, . . • . I 
say, if that is a question of fact, the mere question of whether 
they appreciated the evidence lightly or not, and whether they 
drew a right inference of fact, is not the subject-matter of a 
mandamus at all. There would be an appeal if there was an 
appeal, but there is none.*’ So far as the jurisdiction of the 
Income-tax authorities under the provisions of the Indian In- 
come-tax Act is concerned, the law is practically the same as in 
England. They are the judges of fact while this court is a judge 
of law and all those matters which are barred from the jurisdiction 
of the Courts in England are similarly barred here. The judg- 
ments relied upon by the firm therefore, do not render any help 
to the firm at all- 

in his statement, the Commissioner has referred to certain 
English decisions, among others, Stocks v. Sulley (4 T, C. 98), 
Tudor and Onions v. Fucker (8 T. 0. 691), Hunt d Co* v. Joly 
(14 T. C. 165), Wall v. Cooper (14 T. C. 652).^ Counsel for the 
firm has urged that those decisions are not strictly in point and 
can be of no avail in the determination of the question now before 
us, as the procedure under the English Act is to some extent 
different from the procedure prescribed under the Indian Act. 
This is no doubt so, but the general principle ennuciated in those 
judgments, in my opinion, can be of some use in deciding who is 
the proper person to declare whether the accounts furnish^ by 
the assessee can be relied upon or not. 

In Stocks V. Sulley the Commissioners held that they were 
not bound to act upon the evidence produced by the assessee and 
fixed a valuation of their own on the lease produced by him. The 
Lobd Pbesident remarked that it is plain that the Commissioners 
were not concluded by the production of that lease, and that they 
were entitled to rely upon other competent sources of inf ormation 
in order to form the best judgment they could. In the same case, 
Lobd Adam observed : * Now the Commissioners in considering 
that . . . did not disregard it but they did not treat it as 
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conclusive, and they were entitled in terms of the 63rd section 
to fix the assessment according to their own belief and judgment. 
And that is exactly what they did.’ 

In Tudor and Onions v. Ducker, the question for the opinion 
of the Court was whether, in the absence of evidence in support 
of the appeal, the Commissioners were right in confirming the 
additional assessments. Eowlatt, J., observed : — “ These people 
have only attacked it by producing a certificate of a discredited 
accountant, saying it ought to be taken in spite of what had 
happened, and the Commissioners said : ‘ No we want evidence ’ 
and they did not get it, and therefore, they confirmed the assess- 
ments. I think they were right. 

In Hunt V. Joly, the assessees, had delivered to the Inspector 
of Taxes balance sheets and trading and profit and loss accounts 
of their business and the Inspector asked that the accounts should 
be certified by a qualified accountant. On the assessee’s refusal 
to comply with this requirement, an estimate was made by the 
Additional Commissioners which was far in excess of the return 
made by the assessees. Eowlait, J., remarked : — 

“ Then what happened was that he (the Inspector of Taxes) 
was not satisfied. He was perfectly entitled not to be satisfied • 
I cannot conceive why he should not be dissatisfied. It was not 
because he was raising a point of law, it was because he was 
saying ‘ I am not satisfied.’ The matter goes before the Additional 

Commissioners and they are not satisfied I cannot 

possibly try that question. These are gentlemen who are en- 
trusted with the duty of fairly administering the law and if it had 
been said that they were merely masquerading, that they had 
been pretending to do their duty but that they arbitrarily and 
injudicially said : ‘ We will not listen to you. , . . . and we 
perversely decline’ if that was the sort of case against them, of 
course I cannot try it here j it would be impossible to try it here. 
If you want to say anything of that sort, you should go for manda- 
mus against them to hear a point of law.” 

In Wall V. Cooper, the Commissioners refused to accept the 
accounts submitted by the assesses as satisfactory evidence and 
adjourned the proceedings on the assessee’s undertaking to furnish 
accounts certified by an accountant. Such accounts were however 
not produced and the random assessment was confirmed. It was 
held that the question was one of fact which it was for the 
Commissioners to determine. Here again Eowlait, J., made 
some pertinent remarks, which are reproduced below ; 
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Somebody must decide whether the statements are wrong 
or not : I have no jurisdiction to do anything. Somebody must 
be the ultimate judge of every thing in this world. Questions of 
fact are decided by the Commissioners, and they have decided it. 
It may be unfortunate for you or not; but their decision ends 
the matter.’’ 

’ It will be obvious from the quotations reproduced above that 
very wide discretion vests in the Income-tax authorities to accept 
or not the accounts tendered by tbe assessee and that it is only m 
the case of capricious and injudicial exercise of that discretion 
that any question of law can be said to arise; otherwise their 
judgment is final. 

This takes us to another question mooted at the Bar as to 
how far the proceedings before an Income-tax Officer can be 
called judicial proceedings and to what extent he is bound to con- 
duct himself in the manner in which an ordinary court of law is 
expected to proceed. Counsel for the firm has referred to Sec. 37 
of the Income-tax Act and contended that, to all intents and pur- 
poses, all proceedings before an Income-tax Officer under Sec. 23 
(3) are judicial proceedings and that he is bound by all the rules 
of evidence which bind an ordinary Court. In this connection, 
he has mainly relied on Baijnath v. CommUsioher of Income Ta,x 
Punjab (2 I.T.C. 176), Dunichand Dhaniram v. Commissioner of 
Income Tax, Punjab (I.L.B. 7 Lah. 201), Muhammad Sayat v. 
Commissioner of Income Tax, \Punjab (5 LT.C. 459), Binjraj 
Hukamchand, In re (5 I.T.G. 303), Commissioner of Income Tax v. 
Bombay Trust Corporation (A.I.E. 1936 P.C. 269) and Gopinath 
Naik V. Commissioner of Income Tax, U*P> (58 All. 200). 

In Baijnath v. Commissioner of Income Tax, Lahore, the 
Gommisssioner had, in the statement of the case submitted by 
him, remarked that if an assessee withheld evidence that he alone 
could furnish and on which alone an accurate computation of his 
income could be based, there was no way open to the Income-tax 
Officer but to make an estimate of his income and to base assess- 
ment on such materials as were available to him. On this, a very 
brief judgment was delivered by a Division Bench of this Court 
composed of Le Rossignol and Martineau, JJ., upholding the 
assessment. In the course of the judgment, however, the follow- 
ing observation was made : — 

“We agree with the petitioner that the Income-tax Officer 
should be governed in his procedure by judicial considerations’ 
He should base the assessment on legal and not mere hearsay evid- 
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ence, which may be the evidence of his officers or of members of 
the public, but without evidence that items which do not appear 
iu an account should find a place therein, he is not entitled to 
assume on mere general hearsay that those items should appear 
in the account.” 

The case of Duniehand Dhaniram v. Commissioner of 
Income Tax, Punjab, was decided by the same Division Bench 
about the same time when the previous case was decided. There 
also' the learned Judges observed that the proceedings of an 
Income-tax Officer were of a judicial nature and that the proviso 
to Sec, 13 did not justify him in estimating the income of the 
assessee arbitrarily, by guess work, or without indicating the 
basis of his assessment. They further remarked that the evidence 
produced by the assessee should be accepted unless rebutted by 
other admissible evidence and not by mere hearsay. 

The case of Muhammad Hayat v. Commissioner of Income 
Tax, Punjab, was decided by five Judges of this Court and the 
principal judgment was delivered by Sir Shadi Lai, C. J. In the 
course of his judgment the learned Judge made the following 
remarks which, in my view, shake the authority of both the 
cases discussed above : “ The proceedings taken by him (the 
Income-tax Officer) are not regulated by strict judicial principles, 
and he has sometimes to depend on materials which would be 
wholly inadmissible in a Court of Law. At the same time 
he cannot act in a purely arbitrary manner. It is true that a 
finding of fact recorded by him cannot be impeached even when 
it is not based upon any material, nor is it open to the High 
Court to say with respect to a particular case that the assessment 
has been made contrary to the rules of justice and good con- 
science. The High Court is, however, entitled to make a pro- 
nouncement upon the meaning of Sec. 23 (4) and to lay down 
that the Income-tax Officer cannot be said to make an assessment 
to the best of'his judgment, if he is not guided by the dictates of 
justice and fairplay. An assessment resting upon the whim and 
caprice of the Income-tax Officer cannot be elevated to the dignity 
of an assessment made to the best of his judgment.” It would be 
obvious from this quotation that the discretion vested in an 
Income-tax Officer in cases where he is entitled by law to make 
an estimate to the best of his judgment is fettered only by this 
consideration that it should be exercised in accordance with the 
dictates of natural justice. It is true that the same learned Judge 
in reference to Sec. 23 (3) observed ; 
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** After he (the Income-tax Ofl&cer)"has received the evidence 
produced by the assessee and also the evidence, if any, which he 
has himself called for on the points specified by him, he must 
assess the income on the material produced before him and has no 
right to make an assessment to the best of his judgment/’ but 
this remark, in my view, was not intended to apply to those cases 
where the proviso to section 13 had come into play. 

In Binjraj Hukamchand, In re, Sir George Eankin, C.J- 
observed : 

“ When as in this case an assessee produces his books for 
the year of account and complies with any other requirements as 
to specific documents so that he is assessed in the ordinary way 
under Sec. 23 (3) and not as being in default, the Income-tax 
authorities cannot assess him upon any figure of profits not war- 
ranted by evidence which they have before them.” These obser- 
vations, too like those made in Muhammad Hayafs case take no 
account of the proviso to Sec. 13. 

In Commissioner of Income^iax^ Bombay v, Bombay Trusty 
Corporation the following observations were made by their 
Lordships of the Privy Council which have been relied upon by 
the firm : “ However sceptical the attitude which the income-tax 
authorities may think fit to adopt towards the declarations offered 
and the entries made in the Bombay Company’s books, it is 
necessary, if the assessment made is to be supported, that there 
shall be some evidence to show that.. .The only rule of evidence 
to be discovered in the Indian Evidence Act having any bearing 
upon this question would appear to be illustration (d), Sec. 114, 
Indian Evidence Act.. .This rule cannot in the present case supply 
the want of evidence.” These observations of their Lordships of 
the Privy Council, however, are not relevant to the present case, 
as their Lordships were not considering a case of unreliable 
accounts. Their Lordships have, in continuation of this passage- 
observed as follows : — 

“ Their Lordships are not considering a case in which by 
reason of the entries in an assessee’s books of account being in- 
consistent, or by reason of positive evidence showing that certain 
entries in his books are erroneous or fraudulent, the value of the 
books as evidence can be considered as overthrown.’^ This quota- 
tion clearly indicates that, in cases of unreliable, inconsistent or 
fictitious accounts, an Income-tax Ofl&cer can disregard the books 
of account tendered by the assessee and proceed in any manner, 
that he deems best. 
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treat the Income-tax OflScer fairly and lay the facts fully before 
him. The sooner it is understood that these are questions of 
fact, and questions of fact only, and that the slightest attempt to 
open the door to appeals to this Court on what are alleged to be 
mixed questions of law and fact, but are really only questions of 
a fair figure of assessment, must be discouraged, the better 

In Maharaja of Darhhanga^s Case (12 Pat. 318), their Lord- 
ships of the Privy Council upheld the action of the High Court in 
maifitaining an assessment based on guesswork. The remarks 
made by the learned Chief Justice of the Patna High Court with 
which their Lordships agreed are quoted in the judgment and are 
contained in I.L.E. 9 Pat. 240 at pp. 270 and 271. The learned 
Chief Justice no doubt remarked that the Income-tax OflScer was 
not entitled to make a guess without evidence but the evidence 
that was considered sufficient in that connection was the state of 
affairs in the previous years coupled with the fact that the as- 
sessee had a large mortgage loan business. This received the 
approval of their Lordships, who further observed: '‘If the 
assessee wished to displace the Taxing Officer’s estimate, it was 
open to him to adduce evidence on all the purchase transactions 
during the year and of the financial results thereof which he ap- 
parently made no attempt to do.” 

In HarmuTchrai DiiUchand^ In re, Sir George Rankin, C. J., 
observed as follows: — “It has been said that the Income-tax 
Officer must proceed in a judicial manner and Sec. 37 has been 
mentioned in this connection. Fundamentally, no doubt, the In- 
come-tax Officer must proceed in a judicial spirit and come to a 
judicial conclusion upon properly ascertained facts, though I 
would point out that the Income-tax Officer is not a Court, he 
has not the procedure of a court, and he is to some extent a party 
or Judge in his own case ..... It is idle and absurd for a person 
who has books of account and deliberately withholds them to 
complain of not being treated m a judicial manner. The judicial 
manner is a manner which proceeds upon evidence, and the basis 
of the statute is to see that available evidence is produced. It is 
then and only then that the assessment is to be made upon a judi- 
cial consideration of the evidence. Otherwise it is to be made ‘to 
the best of his judgment* and irevi manu^\ It may be remarked 
that in the present case, too, the Income-tax Officer had reason to 
believe that the firm had not produced certain account books which 
they possessed and this circumstance was used as one of the reasons 
for not placing reliance on the accounts submitted by the firm# 
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In B. V. Special Commissioner of Income-tax, Elmhirst ex- 
parte (62 T.Li.R. 143), it was heldjthat in making assessments and 
in dealing with appeals, the Commissioners are not in the posi- 
tion of Judges deciding an issue inter pares but are exercising a 
statutory authority and a statutory duty which is to assess or 
estimate the amount on which, to the best of their judgments, 
the subject ought to be taxed. The Master of the Bolls observed : 
“They are not in the position of Judges deciding an issue bet- 
ween two particular parties. Their obligation is wider than that* 
It is to exercise their judgment on such material as comes before 
them and to obtain any material which they think is necessary 
and which they ought to have, and on the material to make the 
assessment or the estimate which the law requires them to make”. 

In Local Government Board v. Alridge (1916 A.C. 120, at 
page 132) "VisoouNa; Haldane, L.G., defined the expression 
“acting judicially” in the following manner: — 

“They must deal with the question referred to them without 
bias, and they must give to each of the parties the opportunity of 
adequately presenting the case made. The decision must be come 
to in the spirit and with the sense of responsibility of a tribunal 
whose duty it is to meet out justice. But it does not follow that 
the procedure of every such tribunal must be the same”. 

In the same judgment at page 137 Lobd Shaw observed : — 
“The judgments of the majority of the court below appear 
to me, if I may say so with respect, to be dominated by the idea 
that the analogy of judicial methods or procedure should apply to 
departmental action. Judicial methods may, in many points of 
administration, be entirely unsuitable, and produce delays, ex- 
pense, and public and private injury. The department must obey 

the statute and if administration is to be beneficial and 

effective it must be the master of its own procedure”. 

At page 13§ his Lordship added : 

“But that the judiciary should presume to impose its own 
methods on administrative or executive officers is a usurpation. 
And the assumption that the methods of natural justice are ex 
necessitate those of Courts of justice is wholly unfounded”. 

It is unnecessary for me to dwell further on the subject or to 
try to formulate the principles deducible from the judgments dis- 
cussed above, as they come out clearly in the quotations them- 
selves. Suffice it to say, that an Income-tax Officer is invested 
with plenary powers in the matter of assessment, and drastic 
though at first sight, these powers may appear to be, they are de- 
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signed to impress upon the minds of the assessees that if they 
expect equity from the Income-tax authorities, they must do 
equity themselves and come with clean bands before them. 

My conclusions, therefore, are: — 

(1) That both the Commissioner and the firm are wrong ia 
thinking that the proviso to Section 13 is not meant to be applied 
to the rejection of the accounts in a case like this, where ac- 
counts are found to be unreliable or fictitious ; 

" (2) that the proviso to Section 13 can be utilized in comput- 
ing the income of the assessee when on weighing the evidence 
produced under Sec, 23 (3), the finding of the Income-tax Officer 
is adverse to the assessee ; 

(3) that under the terms of the proviso, the Income-tax 
Officer is the only proper person to decide whether the accounts 
are such as reflect the true income of the assessee, and if beholds 
the contrary, he is at liberty to compute the taxable income of 
the assessee upon such basis and in such manner as he may 
determine ; 

(4) that the proceedings before the Income-tax Officer are 
not judicial proceedings in the sense in which this term is ordin- 
arily used, and that all that is required of him is to proceed with- 
out bias and give sufficient opportunity to the assessee to place 
his case before him, or in other words, to conduct himself in ac- 
cordance with the rules of justice, equity and good conscience ; and 

(5) that the control exercisable by the High Court on the 
Income-tax OfiBcer m these circumstances is slight. 

Counsel for the firm has finally urged that in view of the fact 
that the question as formulated by the Court issuing the manda- 
mus leaves us no choice to determine any other aspect of the case 
but that envisaged in the question we are bound to give a reply 
to the question but within the terms of the question. I may say 
at once that I do not consider that the proposition advanced by 
the counsel is legally sound. Under sub-section (3) of Sec. 66, the 
High Court, if not satisfied of the correctness of the Commissioner’s 
decision, is empowered to require the Commissioner to state the 
case and to refer it. It is nowhere laid down that a question is to 
be formulated by the Court issuing the mandamus. Farther, sub- 
seciiion(5) of the same section lays down that upon the hearing of 
any such case the High Court is empowered to decide the ques- 
tions of law raised thereby. This sub-section also does not confine 
the High Court to the decision of the question of law as formu- 
lated by the Commissioner or the Court issuing the mandamus# 
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On the other hand, it confers upon it full power to decide the 
question of law in the form it actually arises from the statement 
of the case made by the Commissioner. If any authority is need- 
ed for this proposition, reference may be made to Shiva Prasad 
Gupta, In re. In my view, therefore, it is competent to this Court to 
clarify the issue of law involved in the statement of the case made 
by the Commissioner and to give its considered opinion on the 
question really at issue. Not to do sp would amount to a refusal 
to do its duty. 

The principal point for consideration before ns is, whether 
the present assessment based on estimate is justified, and although 
the Commissioner has defended it on grounds otl^er than the 
proviso to Sec. 13, it is open to us to justify it on the basis of the 
said proviso. I have already expressed an opinion that the said 
proviso can be applied to a case like this and would consequently 
hold that the Income-tax Officer was justified in law in making 
an estimate of his own. It only remains to consider whether the 
estimate is fair. In doing so, we have to examine the basis on 
which and manner in which this estimate has been made. The 
Income-tax Officer has taken into consideration the state of affairs 
in general and the fact that the firm has a large business. The 
firm was given ample opportunity to support its version but it 
failed to produce any material on the record to enable the In- 
come-tax Officer to arrive at a definite figure. In these circum- 
stances, as remarked by their Lordships of the Privy Council, in 
Maharaja of Bharbhanga^s case the onus lay on the firm to dis- 
place the estimate. Not having made any attempt to do so, it 
should suffer. I would, therefore, uphold the estimate. 

This being so, the question of the flat rate need not detain 
us long. The Income-tax Officer had enough material before him 
to fix the amount and it cannot be said that the amount fixed by 
him is unfair. 

Keeping in view the real question at issue and the discussion 
made above, I would answer the question in the negative. I 
would, however, make no order as to costs as the position 
adhered to by the Commissioner was obviously wrong. 

CoLDSXEBAM, J. — I agree. 

Beferenoe answered accordingly. 
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[In the Lahore High Court.] 

SPEDDING, DINGA SINGH AND CO. C0MMI8SI0NBK 
OF INCOME TAX, PUNJAB. 

Coldstream and Din Mohammad, JJ.^ 

May 18, 1937. 

Foreign Profits — Lease of Forest in Native State 

TafeBS SOLD partly in State and partly in British India— 
Profits Made in Native State, Whether Taxable in British 
India — Importing Trees to British India, whether Amounts 
TO Ebmittance op Profits — Presumption — Stock in Trade 
AND Profits— Distinguished — Inclusion of Foreign Profits 
IN Accounts kept in British India, Effect of — Indian Income 
Tax Act (XI of 1922), Sec. 3 (1). 

The assessee, a firm registered and having its head office at 
Lahore, took leases for felling timber fro^n the Kashmir forests. 
In the year of account the assessee made a profit of more than S 
lakhs of rupees by the sale of Umber in British India and a profit 
of Bs. 67,095 hy the sale of timber in Kashmir. The profits in 
British India were assessed. There was a remittance of Bs. 87,000 
from Kashmir to Lahore but the Commissioner found that this 
was not a remittance out of profits. The entire prof its made in 
Kashmir were however assessed in British India on the ground (i) 
that the Kashmir prof its had also been brought into the accounts 
kept at Lahore, and (ii) the assessee had not disproved the 
presumption that the timber brought into British India compris- 
ed the available Kashmir profits. On a reference hy the 
Commissioner : Held, (i) that the fact that the Kashmir prof its 
were distributed among the partners in the firm^s account boohs 
kept in British India was not by itself proof that those profits 
were received in British India ; (ii) that there teas no presumption 
that the timber received by the firin comprised the available pro- 
fits of Kashmir ; on the contrary the evidence established that 
what was received in the shape of Umber was capital ; and the 
profits made in Kashmir were not therefore taxable in British 
India. 

Coldstream, J. — Timber or its market value was not prof its 
but only an element in the process of the production of the profits ; 
the profits accrued and were ascertained not by the bringing of 
the timber into British India but by the selling of it. 
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Oases referred to : 

Oalifobnian Coppeb Syistdicate V. Habbis [1904] (5 Tax 
Gas. 169). 

CHIDAMBABAM GhBTTIAK V. OOMMISSIOBBR OP INCOME Tax^ 

Madras [1936] (AXE. 1936 Mad. 776; 1933 LT.E. 309 ; 9 
LT.C, 41 ; I.Ii.E* 69 Mad. 263). 

Scottish Mortgage Co. of New Mexico t?. Mo. Kedvie 
[1886] (2 Tax Gas. 165 ; 24 So. L.E. 87). 

Scottish Pbovident Institution v. Alden [1903] (4 Tax 
Gas. 409 ; 38 Sc. L:E. 683 ; 3 F. 874 : on appeal 1903 A.O. 129 ; 
4 Tax Gas. 691). 

Standaed Life Assubancb Co. v, Adlan [1901] (4 Tax 
Gas. 446 ; 38 Sc. L.E. 628). 

Martin’s Case (Knben v, Martin) [1935] (19 Tax Gas.33»; 
193.5, 1 K.B. 499 ; 104 L.XK.B. 361 ; 162 L.T. 337). 

Case stated by the Commissioner of Income Tax, Punjab 
and N.W.B'. and Delhi Provinces, tinder Sec, 66 (2) of the Indian 
Income Tax Act in the matter of the assessment of Messrs. Sped* 
ding Dinga Singh and Co., for the year 1933-34. [Civil Eef. 
No. 2 of 1937]. 

The facts are stated in the judgment. 

J. (?. Sethi and M. L. Sethi for the Assessees. 

J. N. Aggarwal and 8. M* Sikri for the Commissioner of In- 
come Tax. 

JUDGMENT. 

Coldstream, J. — This is a reference by the Commissioner of 
Income Tax, Punjab, Delhi and North West Frontier Provinces, 
under Sec. 66 (2) of the Indian Income Tax Act, 1922, The cir- 
cumstances leading to the reference are as follows : — 

The assesseeis a firm registered in Lahore as Spedding Dinga 
Singh and Company. The firm takes leases of forests in Kashmir 
and elsewhere, fells trees marked for it by the forest authoritfes 
and sells the timber. We are concerned at present with the 
assessment of profits arising out of two leases in Kashmir, one of 
the Lolab forests and the other of the Kamraj forest. Some of 
the timoer is sold m Kashmir, part of the profits being utilised 
locally for further extraction expenses, but the greater part is 
floated down the Jhelum river and sold at the firm’s depot at 
Jhelum in the Punjab. 

The working expenses are remitted from British India, the 
firm’s head (juarters being at Lahore during the winter when very 
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little work is done in Kashmir. The Jhelum depot; is financed 
from Lahore also. Acconnts are kept in Lahore in the winter 
but the books are taken to Srinagar in Kashmir in the summer, 
where some or all of the partners spend the hot weather. 

During the accounting period with which we are now con- 
cerned, July, 1931 to June 1932, the firm made a profit of more 
than three lakhs in British India and Rs. 67,095 in Kashmir. 
There is no dispute about the assessment of the profits in British 
Indi^. The contest is about the Kashmir profits, which the Com- 
missioner of Income-tax has taxed holding, on the reasoning made 
clear below, that the whole of these profits were received in India. 

The amount assessed to tax by the Income-tax Officer in the 
first instance included a sum of Rs. 20*102 in addition to the ascer- 
tained profits of the firm arising in British India. The Income- 
tax Officer calculated this sum as follows : He found that 
Rs. 11,17,765 had been remitted to Kashmir to cover working 
expenses including royalty payable to the KashmirBtate, and that 
the timber imported had been sold al Jhelum for Rs. 11,00,867* 
At a time when there was money in excess in Kashmir a sum of 
Rs. 37,000 had been sent from there to British India (Lahore) to 
clear or help to clear a bank overdraft. Adding this sum to the 
sale-price of the timber he found that there had been remittances 
to British India to the value of Rs. 11,37,867. This amount ex- 
ceeded the amount remitted to Kashmir for working expenses by 
Bs. 20,102 and assuming that the difference, which he called ‘ in* 
wards excess,’ represented profits brought into British India he 
added the sum to the profits admittedly made m British India 
and liable to be taxed. 

The assessee appealed. The contentions urged were that the 
cash remittance of Rs. 37,000 was not a remittance of profits, the 
money having been sent to India to repay capital borrowed and 
that in computing the difference between the ‘outward’ and 
‘inward ’ remittances regard should be had to the cost price of 
the wood sold and not its sale price. The Assistant CommisBioner 
issued notice to the assessee to show cause why the whole of the 
Kashmir profits should not be assessed to tax. After considering 
the assessee’s arguments his conclusion was that the whole of 
Rs. 67,000 was profits brought into British India, because (1) the 
purpose for which the sum of Rs. 37,000 was brought into India 
and used was not a test of its being or not being profits, (2) be- 
cause the timber brought into India represented a remittance of 
profits equal to the amount for which it was actually sold and (3) 
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because all the profits of the business, including the Kashmir 
profits, had been brought into the accounts kept in Lahore where 
control of the whole business was centralised and had been allo- 
cated to the partners as their profits. 

On a further appeal to the Commissioner it was again argued 
for the assessee that the remittance of Es. 37,000 was not a re- 
mittance of profit'^, that the distribution of the profits of the 
business in accounts kept in Lahore did not prove the receipt of 
the comprised profits at the place of account, that there was no 
“excess inwards*’ because regard should have been had to the cost 
price and not the sale price of the timber brought into British 
India, which cost price was shown by the accepted accounts to 
have been less than the cost price calculated by the Income-tax 
Officer, that in any case the timber imported was not profits im^ 
ported but capital, and that the Kashmir profits were not as- 
certained when the timber was brought into British India. 

During the hearing of the appeal the CommiBsioner asked 
the assessee to furnish further figures. From his appellate order 
it appears that what he asked for were figures showing the re- 
mittances sent to Kashmir for working expenses as distinct from 
the money sent to the forest managers from the Kashmir office. 
The figures were sent to the Commissioner by the assessee’s 
auditor who, in a covering letter dated 14th May 1936, a portion 
of which is quoted in the Commissioner’s order of reference (ap- 
pendix paragraph 7) noticed that the figures showed an apparent 
inward excess of about a lakh in the difference between outward 
remittances from British India and the cost price of the timber 
brought into British India, which was taken to be Es. 8,34,000. 
From the figures supplied the Commissioner concluded and (this 
is common ground) that the remittances from British India to 
Kashmir amounted to Es. 7,37,488. On these figures the excess 
inwards wmprima facie Es. 96,612. 

Here I may mention that the figure Es. 8,34,000 was calculated 
by deducting Es. 2,66,000 {approximately, the exact figure being 
Es. 2,66,587) which was the admitted amount of the profits made 
by the sale of Kashmir timber in British India, from the sale 
price of the timber Es. 11,00,000 (exactly Es. 11,00,867). There 
is no dispute, I may add, about the figures, although as will be 
made clear hereafter, the assessee’s case is that Es. 8,34,000 
included working expenses incurred in British India which ought 
to have been deducted in order to arrive at a correct estimate of 
the cost price of the timber when it came into British India. 

1—53 
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Commissioner dismissed the appeal. His order is not throngh- 
ont easy to follow. It seems however that he accepted the asses- 
see’s contentions that the distribution of profits in the head ojBSce 
accounts did not by itself imply a receipt of those profits in Bri- 
tish India and that in calculating excess inwards or outwards it 
was the cost price of the timber and not its sale price that should 
be considered. It also appears that he did not accept either the 
Income-tax Officer’s assessment or the assessment by the Assist- 
anf Commissioner as having been made on a proper basis. His 
conclusion he expressed as follows: — 

“Eeceipts in British India were in excess of the available 
profits Rs. 67,095. The assessee has failed to establish that what 
was received did not include those profits, therefore it must be 
held to include them and they are assessable ”, 

At the same time in view of *‘the nature of the enhancement 
practically as a new basis intact”, he expressed his willingness to 
refer the case under Sec. 66 of the Income-tax Act not only in 
respect of the enhancement but so as to cover the whole amount. 

The assessee petitioned the Commissioner asking for a re- 
ference under Section 66 (2) formulating two questions : 

c 1. Whether as a matter of law it was impossible to find 
that the assessee’s evidence had not disproved the presumption 
that the cash and monies’ worth which he received in British 
India from Kashmir comprised the available Kashmir profits 
amounting to the agreed figure assessed ? 

2. "Whether in the circumstances of the case any piesump- 
tion arises that any profits were received in British India? 

The Commissioner drafted a statement accordingly reversing 
the order of the questions proposed. To this statement the peti- 
tioner’s counsel took objections in a letter addressed to the Com- 
missioner. The Commissioner after hearing Mr. Sethi refused to 
entertain the objections but added to bis statement an appendix 
incorporating this letter and giving his reasons for rejecting the 
objections. Counsel’s submissions were that the figures on which 
the Commissioner had relied in estimating the cost price of the 
timber for the purpose of deciding whether there had been an 
^excess inwards’ were incomplete. It was explained that includ- 
ed in the cost price of the timber at the date of its sale was a sum 
of Ss. 1,22,000 which had been spent in British India on working 
expenses at the Jhelum depot, that the cost price of the timber 
when it entered British India was, therefore, not Es, 8,34,000 but 
Es, 8,34,000 minus Rs. 1,22,000 or Es. 7,12,000, that is to say 
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considerably less than the remittances from British India to Kash- 
mir which remittances according to the auditor’s figures, accepted 
by the Commissioner amounted to Es. 7,37,488. The letter also 
asked that the facts and figures given by the auditor in his letter 
of the 14th May might be printed. This request the Commis- 
sioner has refused. 

Before us assessee’s counsel while conceding that there is 
good authority for the proposition that where money, or some- 
thing equivalent to money, that is to say, something which* can 
forthwith be used as an ascertained sum of money, is remitted to 
British India from a foreign country where a firm does business, 
and profits are available in that country, and the onus lies upon 
the person denying that the remittance is of profits to prove his 
case, contends in the first place that no presumption arises that 
stock in trade brought into India by a firm whose normal busi- 
ness is investing in a commodity, importing it, and selling it, is 
profit, and in the second, that the evidence finally accepted by the 
Commissioner proves positively that no part of the Es. 67,000 
profit in Kashmir was received in British India, the timber re- 
ceived being merely stock in trade, the profit made by selling 
which has been taxed in India. 

» 

Before proceeding further, it is necessary to notice the fol- 
lowing facts. 

The assessment in this case is based on the assessee’s accounts 
which have been accepted as duly and properly maintained 
and not one based on an estimate of profits made under the pro- 
visions of Section 13 of the Income-tax Act nor one made to the 
best of the Income-tax Officer’s judgment under Section 23 (4). 
Parties agreed that the figures adopted by the Commissioner may 
be assumed to be correct and nothing turns upon their accuracy 
so far as we are concerned. Again it is not suggested that any 
part of the Kashmir profits has been brought into India by any of 
the partners. The partners put in an* affidavit to this effect and 
the truth of it has not been questioned by the Commissioner. It 
IS true that the Commissioner in his order under Section 32 (see 
para 8) appears to have rejected the assessee’s argument that the 
remittance of Es. 37,000 could not be a remittance of profits be- 
cause it was used or mostly used to pay off a bank over-draft, 
but he has not taxed that remittance ; what he has taxed is not 
this sum or any other particular item of the accounts but a 
sum which in bis view was represented by or comprised 
in the timber imported for sale and he has done so only, 
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SO I understand, because, he believed it probable that the value 
of that timber exceeded the remittance outwards by more than 
the available (although at that time unascertained) profits in 
Kashmir, That this is so is obvious from his statement of the 
case where he remarks that he attaches no particular significance 
to this ‘ back remittance h See also para 2 at page 2 and para 
10 of his printed order under Section 32, It is admitted by coun- 
sel for the Income Tax Commissioner that it is to the remittance 
of Es. 37,000 that the words 'back remittance’ refer. Much more 
than this sum, I may note, was subsequently remitted to Kashmir 
for working expenses and we may take it that so far as this sum 
is concerned the assessee ultimately discharged to the satisfaction 
of the Commissioner the onus of proving that it was not a pro- 
fit received in British India. 

Having cleared the ground with these observations I return 
to the Commissioner’s statement and objections pressed on behalf 
of the assessee. 

That the Commissioner was entitled in the absence of any 
proof to the contrary to presume that the remittance of Es. 37,000 
was a remittance of profits is, as I have already indicated, not dis- 
puted, hut as the Commissioner has made it clear that he does not 
now base his assessment on such a presumption the question 
whether the presumption arose in respect of this remittance be- 
comes immaterial. In view of the final acceptance of the asses- 
see’s case (and I think that the language of the statement justifies 
the assumption that he has accepted it) that the remittance was 
merely a temporary transfer of capita! the answer to the first 
question so far as it relates to the Es. 37,000 should be 'no’. 

For the proposition that there is a legal presumption in 
the circumstances of this case that the timber imported com^ 
prised all available profits m Kashmir I know of no judicial 
authority. 

That the timber was stock in trade seems to be admitted by 
ihe Commissioner (paras 10 and 18 at page 10) and how such a 
presumption can attach to what is admittedly stock in trade by 
the sale of which profit has not been, but is hoped to be, made I 
find difficult to comprehend. The rulings cited by counsel for the 
Income Tax Commissioner in support of the Commissioner’s pro- 
position that until it is shown that stock m kind impoited is not 
profit it must be presumed to be profit, even if there is no evidence 
that It is profit, do not appear to me to have any bearing on the 
point, dealing as they do with cases in which what is brought m is 
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either money or securities or something which can take the place 
of money. 

No doubt profits can be received in forms other than money ; 
they can be in the shape of goods, but the rulings cited nowhere 
lay down that imported stock in trade is to be taxed as profits un- 
less it is proved that it is not profits. We are dealing here, it is 
to be remembered, with undisputed facts and figures, not with a 
case where facts have been concealed or accounts found unsatis- 
factory, I would accordingly answer the first question so far as 
it relates to the timber also in the negative. 

This brings us to the second question referred to us. Whe- 
ther in this case profits were imported is no doubt a question of 
fact but our judgment is asked upon it and I have no doubt that 
we are at liberty to examine whether there was any evidence be- 
fore the Commissioner to support his conclusion that the cash and 
monies^ worth received by the assessee in British India comprised 
the available Kashmir profits amounting to Bs. 67,095 and whe- 
ther this conclusion could be based on any legal presumption 
drawn from the admitted or proved facts ; see Scottish Provident 
Institution v. Allan (4 T.G. 409 at page 416). 

In view of the Commissioner’s finding as to the remittance of 
Bs. 37,000 it is unnecessary to consider the question so far %b it 
concerns that remittance, for as I have made clear, that sum has 
not been taxed as profits received. What has been taxed is an 
unascertained portion of the value of the imported timber, it hav- 
ing been presumed that the timber represented at least Es. 67,000 
of profits made in Kashmir. 

The Commissioner’s decision in his order under Sec. 82 that 
the timber imported comprised the Kashmir profits was bas^ 
partly on the evidence of the accounts showing that the cost value 
of the timber when it came to British India exceeded the amount 
of the remittances to Kashmir and showing that Ihe Kashmir 
profits were distributed among the partners in the accounii books 
in British India, partly on the contents of the Auditor’s letter of 
the 14th May 193b, and partly on a purely theoretical presumption 
that because the timber was worth more than the Kashmir profits 
(Ks. 67,000) and the assessee had tailed to establish that its value 
did not include those profits — those profits are assessable as re- 
ceived in British India. 

In his statement of the case which is before us, of which the 
appendix must, 1 think, be regarded as an integral part, the Com- 
missioner first seeks to justify his order under Sec. 32 on the 
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ground that the full facts were not before him when he passed the 
order, while there was, on the other hand, an admission by the 
auditor that there was an inward excess of nearly a lakh of rupees. 
Then, in his appendix, having acknowledged that the auditor’s 
admission was erroneous, he refused to reconsider the case because 
the assessee^s petition asking for a re&arence to be made to this 
court did not set forth the specific contentions in which be has in 
the end apparently found some force. 

•“We are not sitting as a superior Court dealing with an appeal 
against the order under Sec. 32 and we have to give our decision 
on the merits of the case now laid before us in the statement of 
the case including the appendix. 

It is argued by counsel for the Income Tax Commissioner 
that the Commissioner’s decision as to there having been an “ex- 
cess inwards” is one of fact which cannot be questioned here. 
This is correct so far as the order under Sec. 32 is concerned. 
When the case came before the Commissioner on appeal no at- 
tempt, it seems, was made to bring it to his notice that a sum of 
Rs. 1,22,000 which was included in the “ cost price ” (Es.^8,34,000) 
of the timber at the time of its sale m Jhelum had been 
supplied to the Jhelum depot from Lahore, and that the real 
“ cost price ” of the timber when it was brought into British 
India was therefore not Rs. 8,34,000 but Rs. 7,12,000 a sum less 
than the amount accepted by the Commissioner as representing 
the remittances outwards. Moreover, the Commissioner had be- 
fore him the auditor’s letter which admitted that on the assump- 
tions that Rs. 7,37,488 had gone out, and that timber to the cost 
value of Rs. 8,34,000 had come in, there was jprima facie an in- 
ward excess of approximately Rs. 96,600. We have it from the 
Commissioner’s statement of the case (para 7 of the appendix and 
see also para 26 (2) of the order under Sec. 32) that while he was 
aware that some expenditure had been incurred at headquarters 
and at the Jhelum Depot, no reference had been made to this 
depot in any part of the complete audited accounts. It is clear, 
therefore, that when he dealt with the case under Sec. 32, he had 
material for his conclusion m the Auditor’s letters and the 
accounts before him. But he has now conceded that the Auditor’s 
admission was erroneous, and accepted as true the firm’s figures 
showing that Rs. 1,22,000 were spent on the timber m British 
India and that therefore there was not an ‘ excess inwards ’ of 
Rs. 96,000 (para 7 of the appendix). In his statement he goes on 
however, to remark This does not enable me to say that there 
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was not an excess inwards or to say what the excess really was,’’ 
Bnt if the admission in the Auditor’s letter be excluded, what evi- 
dence is there that there was an excess? I can find none and neL 
ther can counsel for the Income Tax Commissioner. It is 
remarkable that, even in his order under Sec. 32 the Commissioner 
himself, somewhat inconsistently, discounts the importance of the 
question whether there was or was not any excess (para 23 — 
“ Thus, I look on the ** excess ” detail as only one of the various 
considerations in evidence in support of the assessee’s attenrpt to 
show that what came did not comprise profits.”) And that in 
the beginning* of his order he makes it quite clear that tbe con- 
clusion as to what the excess was is not based on any evidence 
other than the Auditor’s admission (para 2 at page 2), He did 
not find it necessary to come to any finding of what the respec- 
tive outwards and inward totals were,” It seems obvious, then, 
that if the assessee’s figures are correct (the Commissioner has 
accepted them and their genuineness is not disputed before us) 
and the admission by the auditor is found erroneous, there is no 
material left for the conclusion that there was an excess inwards. 
The question of the value, as evidence, of the material in the 
shape of the admission (before the admission was discovered to 
be erroneous) is not, I think, open to us for consideration, but I 
am constrained to observe that it is diflSicuIt to see why the audi- 
tor’s remark should in any way estop the assessee, as the Com- 
missioner appears to hold that it does, from implementing his 
statement with further true details. It was not known, when 
the auditor wrote his letter, on what “new basis intact ” the 
Commissioner was about to assess the tax. As a matter of fact 
^he auditor’s * admission ’ (he was not examined about this) was 
simply that between the totals of the outward remittances 
(Rs. 7,37,488) and the cost price of the timber at the date of sale 
(Rb. 8,34,000) there was an apparent inward excess of more than 
Rs, 96,000 and this fact could never be denied. 

It follows that as the case submitted stands there is no 
evidence proving that there was an inward excess. 

The fact that the Kashmir profits were distributed among 
the partners in the firm’s account books in British India is not by 
itself proof that profits were received in British India, Bor this 
proposition there is ample authority and, as I have already 
noticed the Commissioner himself does not dispute it. 

The only other ‘ material ’ relied on by the Commissioner for 
his decision that this imported timber comprised the Rs. 67,000 
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Kashmir profits is the fact that the assesses -failed to show that it 
did not do so. This brings ns back to the question whether there 
was a legal presumption against the assessee. My view is that 
there was none. On the other hand, the evidence establishes the 
assessee's case that what was received in the shape of timber 
was capital. The Commissioner has admitted that it was stock 
in trade. 

None of the rulings to which our attention has been drawn 
by counsel for the Income Tax Commissioner dealt with a case 
on all fours with the present case. That on which reliance has 
been mainly placed is the New Mexico case, Scottish Mortgage 
Company of New Mexico v. McKelvie (2 Tax Cases 166). But I find 
no feature in common between that case and the present one, in 
which there has been no conversion of money received in one 
country as capital into an equivalent for interest on investments 
in another. The profits stayed in Kashmir, No use was made of 
them in British India and the Bs. 67,000 was not made a debit 
entry in the Lahore books. Standard Life Assurance Co. v, Allan 
(4 T. 0, 446), the next case cited, appeals to me to go against 
the Commissioner. No doubt it was remarked in his judgment by 
Lovfi Trayner (p. 457) that it is not necessary that what is brought 
in must be in forma specifica before it can be treated as profit for 
purposes of income-tax and these words are authority for the pro- 
position that profits may be received in other forms than in cash. 
But the question still remains whether this profit of Es. 67,000 
was brought; into India in the shape of timber. Nor can I see 
how the judgment in Californian Copper Syndicate v. Earns (6 
T.C* 159) referred to by Counsel for the Income Tax Commis- 
sioner helps him. That merely decided that where there is a 
company whose business is the organising and selling of mining 
property, and a sale of such property is made at a profit, the price 
being received in shares, the difference in the exchange is assess- 
able to income-tax. Chidambaram Chettiar v. Commissioner of 
Income Tax, Madras (A.I.E. 1936 Madras 776) has also been 
cited but that case is not to the point here, the qnestion there 
having been simply whether money in the shape of house-sites 
was received in a particular year. Pressed to its logical conclusion 
the Commissioner’s decision would appear to justify the assess- 
ment to tax of a sum equal to the value of all the timber imported. 
He has not, however, assessed the tax on this basis and he has 
deliberately declined to estimate what proportion of the value of 
the timber represented profits. Once it was found that the timber 
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was capital and that the account did not prove an inward excess^ 
the onus lay on the department to satisfy itself as to what amount^ 
if any, of the timber represented profits, But having no evidence 
to go upon the department could not do this. The Legislature 
makes taxable only gains, profits and income and nothing else 
(see Martinis case 19 T,C- 33) and what we have to decide in this 
case is simply whether the timber or its market value, was as a 
fact profits. Can it be said on the evidence that the timber in 
this case was the produce of carrying on the assessee’s buskiess, 
and not merely an element in the process of production ? I think 
not. The case might have been different if as soon as it came 
into British India the timber had been allotted forthwith to the 
parters of a syndicate whose object had been, say, simply the 
purchase of timber at a cheap rate, but the business of the as- 
sessee is not the acquisition of timber but the sale of it and the 
profits of the business accrue and are ascertained not by the bring- 
ing of the timber into British India but by the selling of it. The 
profits thus made by the assessee have been duly taxed. 

I may add that there is no evidence, nor is it the case put 
forward for the Income Tax Commissioner that any part of the 
Es. 67,000 profits was invested in this or any other timber im- 
ported into British India. 

My conclusion is that the second question should be answer- 
ed in the affirmative. The Income Tax Commissioner will pay 
the costs of this reference. 

Din Mohammad, J. — In my view, the questions propounded 
by the Commissioner are not happily worded. As these 
questions stand, they appear tome to be mter-dependent. If, for 
instance, the answer to question No. 1 be in ihe negative, ques- 
tion No. 2 does not arise. Question No. 2 pre-supposes that 
there is in existence as a matter of law a presumption that the 
cash and money’s worth which the assessee received in British 
India from Kashmir comprised the available Kashmir profits 
and that that presumption was indisputable and undisputed. 
This, however, is not the case. The assessee m suggesting 
question No. 1 joined issue with the Commissioner on the ex- 
isfcence of this presumption and in my view, tljerefore, the 
principal point for determination is, whether in the circumstances 
of the case before us, it is possible to raise a legal presump- 
tion against the assessee that what he received in British India 
in the shape of saleable timber, was as a whole or in part pro- 
fits, gams or income, liable to be assessed to income-lax. This 
1—64 
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is whafc question No. 1 seeks to decide. Whatever is laid down 
itf other decided cases and however permissible the presumption 
may be in different circumstances, I am definitely of opinion that 
on the facts of the present case, it is not possible to hold that such 
a presumption arises. The Commissioner himself harS stated un- 
equivocally that he attaches no importance to the cash remittance 
of Rs. 37,000. In sub-para 1 of para 10 of the appellate order, 
he says : 

As below I do not think the cash really comes into any 
separate consideration. If it stood alone in the middle of a year 
with general cash consignment outwards, nobody would imagine 
that it represented a drawal of profits”. 

In sub-para 2 of the same paragraph he even admits that “if 
what is sent can be specifically identified as a discrete slab of ori- 
ginal capital, then even though profits were there and could have 
been taken it cannot be found that the remittance was of pro- 
fits In the face of these statements, it cannot be said that the 
legal presumption envisaged in the first question could arise in 
this case. As I take the facts of the case to be, the presumption 
is just the other way. The second question, therefore, does not 
arise, but, if it arose for the sake of argument, I am at one with 
my teamed brother Coldsteeam, J., that it should be answered 
in the affirmative. 

Beference amwered. 


[In the High Coubt of Lahobe.] 

DITTURAM IDAN 

V. 

COMMISSIONER OF INCOME TAX, PUNJAB. 

Coldsteeam and Din Mohammad, JJ. 

April 28, 1937. 

Bad debt — Bubden of Peoof — Eefebence — Question of 
Law— Peopeb Mode op Stating Question— Indian Income Tax 
Act (XI OP 1922), Sec. 86 (3). 

Where the assessee claimed certain deductions on the ground 
that they represented irrecoverable loans and the Commissioner 
referred the questio^i ^‘whether the above claims were established 
by evidence so cogent that as a matter of law %t was impossible 
for the Assistant Commissioner not to hold them proved ’ ; 
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Held, that the proper form in which a question of law 
arising in such cases can be put is Whether the Income Tax 
Commissioner was upon the evidence obliged in law to allow the 
deductions and if not, whether he has in arriving at his decision 
departed from or misapplied the principles which in law govern 
the matter 

Held also, that where an assessee claims a deduction on 
account of the irrecover ability of a certain loan the onus lies 
upon him to prove that the loan had become a bad debt in the 
year of account. 

Gases referred to : 

BiNJBAJ HuKAMCHANB V. CoMMISSIONEB OF INCOME TaS, 
Bbngab [1931] (5 I.T.C. 303 ; 58 OaL 1446 ; 35 C.W.N. 599). 

Gommissioneb of Income Tax lu Sir S. M. Ghitnavis 
[1931] (6 LT.O. 453 ; 28 N.L.E. 205 ; 137 1.0. 772). 

Case stated by the Commissioner of Income-Tax, Pnnjab, 
under Sec. 66 (3) of the Indian Income Tax Act (XI of 1922). 
Civil Keference No. 12 of 1937. 

jD. N. Aggarwal for the petitioner. 

S. M. S%kfi for J. N. Aggarwal for the Commissioner. 

JUDGMENT. 

This is a reference under sub-section (3) of Sec. 66 of the 
Indian Income Tax Act. The facts bearing upon the question of 
law involved in this case are very simple. The firm Dittu Bam 
Idan submitted a return under Sec. 22 of the Income Tax Act 
and claimed certain deductions from the profits shown in their 
accounts, on the ground that those deductions represented irre- 
coverable loans. The Income-tax Officer however, disallowed 
their claim and the Assistant Commissioner on appeal agreed 
with him. The Commissioner refused to refer the case under 
sub-section (2) of Section 66 on which a mandamus was issued 
by this Court requiring the Commissioner to state the case on the 
question which was formulated in the following terms: 

Whether there was any material for the finding as regards 
items (e), (i) and (m) as set out in the appellate order.’’ 

In the statement of the case submitted by the Commis- 
sioner he has suggested that the question should be amended as 
follows : 

Whether the above three claims were established by evi- 
dence so cogent that as a matter of law it was impossible for 
the Assistant Commissioner not to hold them proved,” 
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In a similar case reported in Binjraj Hukumohand v. Corn- 
missioner of Income Tax, Bengal, Sir GeoegtE Kankin, G.J., m 
concurrence with his two colleagnes, altered the form of the 
question in the following manner : 

“ Whether the Income Tax Commissioner was upon the eyi- 
dence obliged in law to allow the deduction and if not whether 
he has m arriving at hie decision departed from or misapplied 
the principles which in law govern the matter ? ’’ 

We consider that the form proposed by Sir George Rankin 
is the only proper form in which a question of law arising out of 
such cases can be put and as it is open to this Court to decide the 
questions of law arising out of the case submitted by the Cgm- 
missioner and as m our view this is the only proper question 
which arises out of it, we propose to decide the question of law 
in the form in which the question had been foimulated by Sir 
George Rankin in Binjraj Huhamchand^^ case. 

Item No. (e) involves a sum of Es. 2,232 said to have been 
due from one Nizam-ud-din. This item was rejected by the In- 
come Tax Officer on the ground that the item did not represent 
an irrecoverable loan but represented a voluntary remission. The 
Assistant Commissioner agreed with this decision. The Com- 
missioner, however, in disagreement with the opinion expressed 
by both these officers, has expressed his willingness to make 
further enquiries in the matter holding that the balance due was 
not a friendly gift but an irrecoverable loan. He has also indi- 
cated certain points which he desires the Assistant Commissioner 
to determine in connection with this matter. The assessee does 
not seriously object to this course being adopted. We accord- 
ingly hold that so far as item (e) was concerned, the Income-tax 
Officer was obliged in law to allow the deduction, and had in 
arriving at his decision misapplied the principles which inlaw 
govern the matter. This, however, does not preclude the Com- 
missioner from making further enquiry into the matter on the 
lines indicated by him. 

Item No. (1) represents a debt of Bs. 9,250 which was due to 
the assessee from Dew an Chand Maya Ram of Kasur. The debtor 
was adjudicated an insolvent on the 13th December 1930, and 
was ordered to obtain his discharge within two years. In fact he 
obtained a conditional discharge on the 26th April 1933. Unfor- 
tunately neither the assessee made a correct statement before the 
Income-tax authorities nor did the Assistant Commissioner pro- 
perly appreciate the distinction between * adjudication ’ and ‘dis- 
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charge/ The Income-tax Officer had in the assessment year 
remarked that the debtor had been adjudged msolvent on the 13th 
December, 1930, and was discharged “ siter a year or so/* He 
consequently came to the conclusion that the assessee could hme 
written off this item then and as he did not do so he was not en- 
titled to claim this deduction in the accounting year, Eef erring 
to this part of the Income-tax Officer’s order the Assistant Com- 
missioner observed as follows: 

** The facts, as stated in the assessment order are not in Jiis- 
pute, ^ ^ ^ This certificate clearly shows that the debtor 

Dewan Ohand was discharged on the 13th December, 1930. The 
assessee attaches undue importance to the fact that Dewan Chand 
had been called upon to render accounts of his income quarterly. 
This does not, however, change the fact that the discharge was 
granted to him in December, 1930, and that the amount became 
bad at that time. It should have been claimed as a bad debt m 
that year.” 

It would be obvious that this proceeds on entire misconcep- 
tion of facts. If the facts as stated in the assessment order were 
not disputed before the Assistant Commissioner, they nowhere 
stated that the debtor had been discharged on the 13th Deoemljer, 
1930, as misread by the Assistant Commissioner. Further, the 
condition referred to in the Assistant Commissioner’s order was 
imposed upon the debtor at the time when he was granted a 
conditional discharge, i.e., on the 26th April, 1933, and this being 
so, this condition could not have been in existence on the 13th 
December, 1930, as wrongly assumed by the Assistant Com- 
missioner. Both ohe Income-tax Officer and the Assistant 
Commissioner have stressed the point that the assessee could 
claim this deduction long before the accounting year, but both 
have adduced reasons which are undoubtedly wrong. In these 
circumstances, their finding of fact is vitiated and cannot there- 
fore be maintained. But as under the Privy Council judgment 
reported in Commissioner of Income-tax^ G.P. v. Sir S. M. 
Ghitna^is the Income-tax Officer is the sole arbiter to determine 
when a debt became bad we are not in a position to give our own 
finding in this matter. We accordingly remit this portion of the 
case back to the Commissioner with direction that fresh finding 
on the issue may be arrived at on correct materials. In this view 
of the case it will not be necessary to answer the question relat- 
ing to this item. 

Item No. (m) relates to a sum ,of Es. 7,161-1-3 being a bad 
debt in the account of Dhanna Kam-Machhi Earn* Hersi too the 
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debtor was adjudicated an insolvent and trustees were appointed 
to administer his estate in the interest of his creditors. On the 
16th December, 1931, they issued a final distribution list on the 
basis of which the assessee is alleged to have received a sum of 
Re. 329-9-0 on the 30th July, 1932, i.e., daring the accounting 
year. He was, however, called upon by the Income-tax Officer 
to explain why payment had been delayed in his case and he failed 
to produce either the trustees or any other reliable evidence which 
could throw light on this matter. As laid down in Binjraj Hukam 
Ghand v. Comviis&iomr of Income-tax, Bengal, where an assessee 
claims a deduction on account of the irrecoverability of a certain 
loan the onus lies upon him to prove that the loan had become 
bad m the year of account. As stated above, there is not a 
shred of evidence on the record in this respect and the Income- 
tax Officer was accordingly justified in holding that the assessee 
had failed to prove that he was entitled to claim this deduction 
in the accounting year. We accordingly answer the question 
relating to this item against the assessee, in other words, our 
answer would be that the Income-tax Officer was justified in dis- 
allowing the deduction and that he did not depart from or mis- 
apply the principles which govern the matter. 

There will be no order as to costs. 

Beference answered accordingly. 


[In THE! Lahore High Court,] 

HAJI GHULAM RASUL-KHUDA BAKSH 

V. 

COMMISSIONER OF INCOME TAX, PUNJAB. 

Tbkohand and Abdul Rashid, JJ. 

July 1, 1937. 

Firm — Application for Registration — Power op Income- 
Tax Attthorities to Enquire Whether Partnership is Real 
OR Bogus — Onus op Proof op Genuineness — Indian Income- 
Tax Act (XI OF 1922), Secs. 2 (14), 26-A— Income Tax 
Rules, rr. 1, 2. 

An Income Tax Officer is »ot bound to register a firm under 
Sec. 26-A of the Indian Income Tax Act merely because the appli- 
cants have produced an instrument of partnership specifying the 
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individual shares of the allege^ partners. It is open to the income 
fax authofitees to go into evidence, both direct and circumsianiialf 
to determine whether the instrument of partnership is a genuine 
doGume7it or whether it merely embodies a bogus transaction got 
up for the purpose of evading income tax, and to refuse regisU 
ration if they find that the instrument does not embody a genuine 
transaction. Further, the onus is on the person who applies for 
registration, to prove that a genuine instrument of partnership has 
been executed and that all persons named therein are real partners 
and not ‘ dummies \ 

Oases referred to : 

Abowath Bbos. V . Commissioner of Income Tax, Burma 
[1934] {7 LT.C. 38). 

Dickenson v. Gross [1927] (11 Tax Gas. 614 ; 137 L.T. 351). 

Eaghu Kabson V . Commissioner of Income Tax, Bihab & 
Orissa [1931] (5 I.T.G. 389), 

Application nnder Sec. 66 (3) of the Indian Income Tax Act, 
praying that the Commissioner of Income Tax, Punjab, may be 
required to state the case to the High Court : [Civil Miscellaneops 
No. 214 of 1937]. 

Kirpa Earn Bajaj^ for the appellant. 

Jagannath Aggarwal, for the Commissioner. 

JUDGMENT. 

Abdub Rashid, J. — This is an application under Sec. 66 (3) 
of the Indian Income Tax Act, praying that the Commissioner of 
Income Tax may be required to state the case of the assessee. 
Firm Haji Ghulam Easul, Khuda Bakhsh to this Court for the 
decision of the questions of law arising therein. 

The firm Haji Ghulam Rasul Khuda Bnkhsh consisted, ac- 
cording to the case for the assessee, of two partners, namely, the 
brothers Haji Ghulam Easul and Haji Khuda Bakhsh, till the 1st 
July 1932. Haji Ghulam Easul had a i2/i6th and Haji Khuda 
Bakhsh 4/L6th share in the firm. On the 1st July 1932, the con- 
stitution of the firm was changed and the three sons of Haji 
Ghulam Easul, namely, Abdul Wahid, Abdul Eahman and Abdul 
Ghaffar, became partners in the firm to the extent of 3-16tb, 
3-16th and 2-16 th respectively- The share of Haji Ghulam Rasul 
was reduced from 12-16 to 4-16th. 
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On the 21st March 1934, a partnership deed was executed 
evidencing the fact that the firm consisted of five partners, and 
that their shares were as specified above. On the strength of this 
deed of partnership an application was presented to the Income 
Tax authorities, under Sec. 26-A of the Indian Income Tax Act, 
for the registration of the firm. The Income Tax OflScer was of the 
opinion that the deed of partnership was a bogus one, and that the 
three sons of Haji Ghulam Rasul were merely ‘ dummies ’ and not 
real partners in the firm. The Income Tax Officer gave a number 
of reasons for holding that the share of Haji Ghulam Rasul was 
12/16 and that his sons were working m the firm as assistants 
of their father and not as real partners. On these findings the 
application for the registration of the firm was dismissed, and the 
firm was assessed to income-tax as originaliy^constituted. Against 
this decision an appeal was preferred to the Assistant Commis- 
sioner of Income Tax, He affirmed the decision of the Income 
Tax Officer, and gave additional reasons for holding that the deed 
of partnership did not embody a genuine transaction. The Income 
Tax Commissioner was approached under Sec. 66 (2) of the 
Indian Income Tax Act to refer the case of the assessee to this 
coiirt. On his refusal to do so an application was preferred to 
this Court under Sec. 66 (3) as already mentioned. 

It was contended on behalf of the assessee that the provisions 
of Sec. 2 (14) and 26-A of the Indian Income Tax Act coupled 
with rules 2 to 4 framed under the Act left no option to the In- 
come Tax authorities to refuse registration once an instrument of 
partnership specifying the individual shares of the partners was 
presented to them by the assessee. It was urged that the certi- 
ficate produced by the assessee as regards the shares of the differ- 
ent partners must be regarded as conclusive of the matter by the 
Income Tax authorities, and that the manner in which they could 
prevent evasion of taxation was to resort to the provisions of 
Sec. 48 of the Income Tax Act and disallow refunds in the case 
of persons who were not proved to be genuine partners of the 
firm m question. 

In my opinion the contention put forward on behalf of the 
assessee is devoid of all force. The instrument of partnership 
specifying the individual shares of partners referred to in Sec. 
26 A of the Income Tax Act means obviously a genuine instru- 
ment of partnership. If there is evidence, direct or substantial, 
showing the bogus nature of the so-called instrument of partner- 
ship , it IS open to the Income Tax authorities to refuse registra* 
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tion of the firm in question. Reference may he made in this 
connection to the case of Diohenson v. Gross (11 Tax Oas. 614). In 
that case a farmer hafi entered into a deed of partnership with his 
three sons with the admitted intention of reducing the income-tax 
liability in respect of the profits. There were, however, circum- 
stances showing that the deed of partnership did not embody a 
genuine transaction between the father and the sons. In these 
circumstances it was held that as a partnership did not exist in 
fact, there was no partnership for the special purpose of the In- 
come Tax Act. 

In a case reported as Abowath Bros> v. Commissioner of In* 
come Tax^ Burma^ where a deed was drawn up as a partnership 
deed between the assessee and his major son for avoiding income 
tax, the two minor sons not being admitted to the benefits of part- 
nership, but no capital account was opened or any capital shown 
as the son’s contribution, it was held that there was material on 
which the Income Tax OflScer could find as a fact that a partner- 
ship did not exist. This case was not a case of a Hindu undivid- 
ed family and was not governed by Sec. 25-A of the Act. 

Reference may also be made to a Bombay case reported as 
Sookinabhoy Salebhoy v. Commissioner of Income Tax, Bombay, 
In that case the assessee was a Muhammadan lady, and a docu- 
ment was put forward for registration as an instrument of part- 
nership between the lady and her three minor children. This 
document purported to show the shares of the different partners 
in the profits of the firm without stating the business of the firm, 
or its assets, or wherefrom the profits were derivable and there 
was no combination of property, labour or skill other than the 
income proposed to be shared with her children which the lady 
received from certain investments in shares of a large sum of 
money left by her father. Registration was refused by the In- 
come Tax authorities on the ground that the whole transaction 
was illusory and bogus and that the deed of partneiship was exe- 
cuted for the purpose of evading income tax only. It was held 
by the High Court that the circumstances showed that in point of 
fact there was no partnership as defined in Sec. 239 of the Indian 
Contract Act. 

The principle underlying all the rulings mentioned above is 
that it is open to the income tax authorities to go into evidence 
both circumstantial and direct, to determine whether the instru- 
ment of partnership is a genuine document or whether it merely 
embodies a bogus transaction for the purpose of evading the tax 
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These rulings are fully applicable to the facts of the present case. 
It appears to me, therefore, that the Income Tax Officer was 
fully entitled to refuse registration of the firm if as a fact he 
found that the instrument of partnership did not embody a 
genuine transaction. 

The next point urged by the learned counsel for the assessee 
is that the onus of showing that the three sons of Haji Ghulam 
Basul were not partners in the firm was on the Department and 
that' this onus had not been discharged. On this point also I do 
not agree with the contention put forward on behalf of the asses, 
see. It was for the assessee, who applied for registration, to prove 
that a partnership in fact existed and who were the partners. In 
a ease reported as Baghu Karson v. Commissioner of Income Tax^ 
Bihar d Orissa^ it was claimed on behalf of the assessee that he 
was carrying on business in partnership, the partners being mem- 
bers of his family entitled to and paid a share in the profits. The 
Income Tax Officer was not satisfied with the evidence called in 
support of the contention by the assessee and assessed him as an 
individual on the profits of the business. It was held that the 
assessee having failed to discharge the onus of establishing that 
the business managed and controlled by him was a partner- 
ship, he was rightly assessed as an individual on the profits of the 
business. The onus would thus rest on the person, who applies 
for the registration of the firm, to prove that a genuine instru- 
ment of partnership has been executed and that all the persons 
named therein are actual persons and not “ dummies 

In the present case it was alleged by the assessee that the 
three sons of Ghulam Easul had become partners on the 1st July 
1932. No deed of partnership was, however, executed till the 
21st March 1934. No application for the registration of the firm 
was made till the 20th March 1934. On the conclusion of the 
financial year 1932-33 the profits were not divided between the 
different partners. A division of profits took place on the Slst 
March 1934, and a sum of Bs. 12,776 is alleged to have 
fallen to the shares of the three sons of Ghulam BasuL They 
are alleged to have withdrawn their entire profits on the same 
day. No evidence, has, however, been tendered to show what 
became of the profits in the hands of Abdul Wahid, Abdul 
Eahman and Abdul Ghaffar. The three sons of Ghulam Easul 
live in the houses belonging to their father and all their house- 
hold expenses continue to be paid by Ghulam EasuL. There is no 
proof that any of the sons of Ghulam Easul contributed anything 



1937] ANANT BAM KHEM OHAMD V. COMMB. OB 1. T., PUNJAB 511 


towards the capital of the firm nor has it been established that 
they possess any separate property from which the losses, if any. 
could have been recovered. 

The above mentioned circumstances, in my dpinion, provide 
ample material for the finding that the firm really consists of 
Haji Ghulam Easul and Haji Khuda Bakhsh only and that the 
three sons of Haji Ghulam Easul are not partners in the firm but 
are merely assisting their father in running the business. In 
this view of the matter no question of law arises in the pre'sent 
case. I would, therefore, dismiss this application. The parties 
will bear their own costs of these proceedings. 

Tbkchand, J. — I agree. 

Application dismissed. 


[In The Lahobe High Goubt.] 

AN ANT EAM KHEM CHAND v. OOMMISSIONEE OF 
INCOME TAX, PUNJAB. 

Tbk Chand and Abdul Eashid, JJ. 

June 16, 1937. 

Patent — Tbanspbb op Patent Eights in Considbbation 
OF Annual Payments to Tbanspbbob — Annual Payments, 
Whbthbb Income ob Capital Eboeipt — Assbssabiliiy — Dip- 
FBBBNOE Between Outbighi Sale of Patent and Gbant of 

WOBKING LiOBHOB — CASUAL AND NoN-BBOUBEING KbOBIPT — 

Indian Income Tax Act {XI of 1922), Sec. (3) (»m)* 

The assesses was the patentee of a tube well boring strainer 
called the ‘ Khem Patent ’. In April 1983 he conveyed his patent 
rights to one Diwan Chand for the remaining term of the patent in 
consideration of the latter agreeing to pay him 10 per cent of the 
net price realised on the sales. In March 1984 a tripartite agree- 
ment was entered into between the assesses, Diwan Chand, and a 
limited company {which was the owner of a rival patent called the 
Tej Patent) under which the prior agreement between the assesses 
and Diwan Chand was cancelled and the assesses granted 'unto the 
company full licence and authority to make, manufacture or cause 
to be manufactured, use, vend etc' strainers according to the speci- 
fication of the Khem Patent 'during the unexpired term of the Tej 
Patent and any prolonged or extended period thereof' and the 
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company agreed to pay the assessee in consideration of the con- 
veyance of the patent Bs. 4^500 per annum for the term set forth 
in the deed» In accordance with this agreement the assessee re- 
ceived Bs, 4,600 during the accounting year 1984-86. Held, on a 
construction of the agreement in question, that the transaction was 
not a sale of the patent rights for an ascertained sum payable in 
instalments but only the grant of a working licence for a number 
of years on certain conditions, the property in the patent remain- 
ing 'in the grantor, and the annual payment received by the 
assessee was therefore ‘ income ’ and was not exempt from assess- 
ment to income-tax under Sec. 4 {8) (vii) of the Indian Income 
Tax Act. 

In cases of this nature if the transaction is an out and out 
sale of the patent by the patentee for a definite price, even 
though the price is not payable in lump sum hut in instalments, 
the instalments received would not be * income ’ but capital re. 
ceipts. But if it is merely a working licence granted for an 
annual payment it would he ‘ income ’ and as such taxable. 

Oases referred to : — 

Collins v. Firth-Brbarlby Stainless Steel Syndicate 
Lt3^. [1925] (9 Tax. Gas. 520). 

CoNSTANTiNEsco V. Eex [1926j (11 Tax Gas. 730 ; 42 
383 ; 43 T.L.E. 727), 

Galipobnian Copper Syndicate v. Harris [1904] (6 Tax 
Gas. 159 : 6 F. 894). 

Hudson’s Bay Co., Ltd. v. Stevens [1909] (5 Tax. Gas. 
424 ; 42 T.L.E, 685 ; 101 L.T. 96 ; 25 T.L.E. 709). 

Jones v. Commissionersiof Inland Ebvenue [1930] (7 Tax 
Gas. 310 ; 1920, 1 K.B. 711 ; 89 L.J.K.B. 129 ; 121 L.T. 611). 

SOOBLE V. SbCBBTABY OP STATE POR INDIA [1903] (1903 
1 K.B, 494; 72L.J.K.B. 216; on appeal 72 L.J.K.B, 617; 1903 
A.G. 299 ; 4 Tax Gas. 618). 

Tebeau (Johorb) Eitbbbb Syndicate Ltd. v. Eabmeb 
[1910] 5 Tax Gas. 658; 1910 Sees. Gas 906 ; 47 Sc. L.E. 816). 

Case stated by the Commissioner of Income Tax, Punjab, 
N.W.E. and Delhi Provinces under Sec.66 (2) of the IndianIncome 
Tax Act (XI of 1922) in the matter of the assessment of Messrs. 
Anantram Khenichand for the assessment year 1935-36. [Civil 
Eef. No. 11 of 1937). 

Kirparam Bajaj for assessees. 

J. N. Aggarwal and S. M. Sikri for the Commissioner of 
Income Tax, 
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The facts and all the material clauses of the agreement are 
referred to in detail in the judgment of Tek Chand, J. 

JUDGMENT. 

Tbkohand, J, — This is a reference by the Income-tax Com- 
missioner, Punjab and North West Frontier Province^ under 
Section 66 (2) of the Income-tax Act referring to this Court a 
question of law arising from the petitioner’s appeal against the 
assessment for 1936-36, made on his income for the accounting 
period 1934 35. The assessee is an undivided Hmdn family 
known as Anant Ram-Khem Chand, which for brevity’s sake 
will be described hereinafter as ** Khem Chand 

The facts, as disclosed in the ‘‘ Stated Case ” and its an- 
nexnres, as admitted by both the counsel before ns, are that Khem 
Chand was the patentee of a tube-well boring strainer, known as 
the “Khem Patent The letters patent relating to this strainer 
were granted to Khem Chand by the Governor General on the 
201jh of November 1929 but were to have effect from the 10th of 
August 1927 for a period of 16 years, e.e., till the 9th of August 
1943. Khem Chand manufactured strainers of this patent, and 
used and sold them till the 20th of April 1933, when he conveyed 
the patent rights to one Pandit Diwan Chand of Lahore for^the 
remaining term of the patent, in consideration of Diwan Chand 
agreeing to pay him 10 per cenL of the net price realized on the 
actual sales. The arrangement continued till the 6th of March 

1934, when it was cancelled by mutual consent. On that date, a 
tripartite agreement was entered into between the original paten- 
tee (Khem Chand) the first transferee (Diwan Chand) and a private 
limited Company known as Reliable Water Supply Service of 
India Limited, Lahore, (which for brevity’s sake will be called 
hereinafter “the Company ”). This Company had itself taken 
out a patent for another tube well boring strainer, known as the 

Tej Patent ”, for a period of 16 years, commencing the 12lh of 
May 1925, and had been manufacturing and selling these strainers 
on a large scale. In order to avoid competition by the strainers 
of the Khem Patent ”, the Company came to an arrangement 
with Khem Chand his transferee Diwan Chand; and all three 
executed the agreement above referred to on the 6th of March 

1935, which is printed verbatim at pages 6 to 12 of the paper-book. 
By this agreement; the earlier agreement between Khem Chand 
and Diwan Chand, dated the 20th of April 1933, was cancelled, 
and Khem Chand granted “ unto the Company full licence and 
authority to make, manufacture or cause to be manufactured. 
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use, exercise and vend — strainers for tube-wells under and 
according to the specification of the Khem Patent during the 
term now unexpired of the Tej JPaieyit and any prolonged or 
extended period thereof In consideration of Diwan Chand can- 
celling his agreement, the Company agreed to pay to him (Diwan 
Chand) Rs. 4,000 a year ; and in consideration of the conveyance 
of the patent by Khem Chand to the Company it agreed to pay 
him Es. 4,500 per annum on the conditions and covenants and 
for the term set forth in the document Such of these condi- 
tions as are material for the disposal of this case will be men- 
tioned later. 

In accordance with the terms of this agreement, the Company 
paid the first instalment of Rs. 4,500 to Khem Chand during the 
accounting period 1934-36, In the course of the assessment 
for the year 1936-36, which was to be made on bis income for 
1934-35, Khem Chand claimed before the Income Tax Officer that 
this sum was exempt from assessment. He contended that it was 
not “ income ’’ within the meaning of Section 4 (B) of the Income 
Tax Act, but it was a capital receipt ”, being a part of the sale 
price of the patent, which instead of having been paid in one 
lump sum, had been made payable in annual instalments of 
Rs,® 4,600 till the expiry of the patent. The Income Tax Officer 
overruled this contention, and included this item in the assessable 
income of Khem Chand, It appears from his order that he treat- 
ed the transaction between Khem Chand and the Company as one 
of sale of his patent rights, but be held that as these rights had 
not been sold “ for a lump sum consideration but “ on the other 
hand the assessee is to get it (payment) legularly every year ”for 
a number of years, it was “ in the nature of a fixed royalty ” and, 
therefore, liable to assessment. 

On appeal, the Assistant Commissioner held that the payment 
being ‘ in the form of money received for the use of a capital 
asset, as for instance, rent realized for the use of house property, 
and these receipts being of recurring nature, paid every year 
for benefit derived from the patent ”, it was taxable profit. He 
accordingly dismissed the appeal. 

The assessee applied to the Commissioner under Section 66 (2) 
for making a reference to the Court to decide the question of law 
involved, and contended that the Income Tax Officer and the 
Assistant Commissioner had mis-understood the real nature of the 
transaction which was one of “ sale of a capital asset, and the 
annual receipts were instalments of the sale price ”, The Com- 
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missioner has made this reference, but has expressed his opinion 
against the assessee’s contention. He has observed that on a pro- 
per reading of the conveyance, the transaction was not one of 
** sale but was rightly described as a ‘Micence^’, on which 
royalty is payable annually to the assessee. He has also expressed 
the opinion that even if the “ conveyance be not regarded as a 
continuing licence bnt an outright transfer of rights once and for 
all, still the receipts lay properly in revenue account, being pro- 
fits and gains therefrom which arose in the course of the asses- 
see’s business With this expression of opinion, the learned 
Commissioner has formulated the following queFtion of law for 
determination by this Court : 

“ The assessee having owned patent rights which were origin- 
ally used in his business ; having conveyed the working rights 
under licence against payment of profit-shares ; and having con- 
verted his rights under that conveyance into licence under the 
annexed agreement against an annual payment; query : are the 
annual receipts under the said agreement such that in principle 
and law it was impossible for the Assistant Commissioner to find 
that they were ‘ income, profits or gains and were not established 
to be exempted by Sec. 4 (3) (vii) of the Act ? ” 

The answer to this question depends on the determination of 
the nature of the transaction as disclosed in the agreement of the 
5th of March 1984. If the transaction was an out-and-out sale of 
the patent by Khem Chand to the Company for a definite fixed 
price, even though it was not payable in lump sum but in instal- 
ments, there can be no doubt that any such instalment received 
during the accounting period cannot be treated as taxable 
** income ”, bnt is a ** capital receipt ” and as such exempt from 
assessment. If, on the other hand, it was merely a ” working 
licence ” granted for an annual payment, it is clearly ” income” 
and as such is taxable. I may remark here, that the Income Tax 
Officer was clearly in error in his law, (sic) while treating the trans- 
action as one of sale, considered that the amount received would 
be exempt only if the patent rights had been sold ” for a lump 
sum consideration This matter was decided long ago in the 
celebrated case of Scoble t?. The Secretary of State in Council for 
India (1903, 1 K.B. 494), which is regarded as the leading autho- 
rity on the subject and has since been followed in numerous cases 
in England as well as in India. Similarly, I think, the learned 
Commissioner was not right in laying too much emphasis on the 
circumstances that the assessee had originally used the patent 
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rights in question in his own business of manufacture and sale of 
the strainer, or that, in 1933 he had conveyed the working rights 
under the licence to Diwan Ghand against payment of a share in 
the profits. It is not alleged that the assessee has been carrying 
on the business of acquiring and selling of patents as a regular 
trade. If that were so, Ihere can be no doubt that the price re- 
ceived by him by the sale of any particular patent would be 
income within the meaning of the Act and assessable as such. In 
that' event, the case would be similar to that of a speculator in im- 
movable properties, who purchases and sells such properties as a 
regular trade. The profit made by him in any transaction would 
clearly be his taxable income. But this would not be so if a per- 
son who had inherited immovable property or had acquired it as 
an investment, subsequently sold it at a profit [see Californian 
Copper Syndicate {Limited and Reduced) v. Harris (5 Tax Oases 
159), the Hudson^s Bay Company Limited v. Stevens (5 Tax 
Cases 424) and Teheau {Johore) Rubber Syndicate Limited v. 
Farmer (5 Tax Gases 658)]. The fact therefore, thatKhem Ghand 
himself had manufactured and sold strainers of this patent from 
1927 to 1933 is immaterial for the decision of the point before as. 
Similarly, the terms of his transactions with Diwan Ghand can 
have no bearing on it. That transaction was, as pointed out by 
the learned Commissioner himself, a working licence for a num- 
ber of years in which no fixed sum was to be paid to Khem Ghand, 
but he was to receive a royalty on a percentage basis on the net 
profits made by the grantee. The amount of the royalty so receiv- 
ed would clearly be assessable in the hands of the grantors ; Jones 
V. Commissioners of Inland Revenue (7 Tax Cases 310). 

For ascertaining the real nature of the transaction between 
Ehem Ghand and the Company, we must look to the agreement 
of the 5th of March 1934. In this document, the transaction is 
described as a ‘ licence ’ and the amount payable annually by the 
Company to the grantor is stated to be ‘ royalty But, as rightly 
pointed out by the learned Commissioner himself, too much stress 
cannot be laid on the use of these words. We must look to the 
substance of the transaction, as is disclosed in the agreement, read 
as a whole. If we find, as is contended by the assessee’s learned 
counsel, that it was an out and out sale for an ascertained sum, 
the payment of which was spread over a number of years, we must 
hold that by this transaction his capital asset was transmuted from 
the form of a patent to a sum of money payable in fixed ins- 
talments. If, however, we come to the conclusion that it was 
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nothing more than the grant of a working licence for a number 
of years on certain conditions, the property in the patent not 
being transferred absolutely to the grantee but still remaining in 
the grantor, the verdict must be against him. 

Now a perusal of paragraphs 3, 4, 6, 7, 9 and 16 of the agree- 
ment clearly shows that the assessee, Khem Chand, had not trans- 
ferred completely the ownership of the patent to the Company, 
nor can it be said that the price payable was a fixed, definite 
amount, payment of which had been spread over a number of 
years. Paragraph 3 provides that the sum of Rs. 4,500 was pay- 
able annually by the grantee to the grantor during the subsistence 
of the agreement. In paragraph 6 it is stated that “ the date of 
expiry of the agreement shall be the date on which either of the 
two patents (Tej Patent and Khem Patent) first expires, other- 
wise than for non-payment of renewal fees. Extension granted 
to either or both shall be considered as keeping alive the patent or 
patents so extended.” As already stated, the Tej Patent was 
taken out on the 12th of May 1926, and the Khem Patent on the 
10th August 1927. Under Sec. 14 of the Patents and Designs 
Act, II of 1911, therefore they are to expire on the 1 1th of May 
1941 and 9th of August 1943 respectively. Consequently, un^er 
the first part of paragraph 6, the agreement between Khem 
Chand and the Company would expire in May 1941 ; but the 
second part keeps it alive for such farther period for which an 
extension might be granted to either or both of the parties. Under 
Sec, 16 of the Act, the term of 16 years may be extended by the 
Governor-General or the High Court, to a period not exceeding 5 
years which in exceptional cases might be enlarged to 10 years. 
It is thus clear that the agreement would not necessarily deter- 
mine in 1941 ; it might be kept alive for a further unknown 
period which may expire at any time between 1943 to 1963, dur- 
ing which time the Company would be liable to pay to the asses- 
see Rs, 4,600 per annMWi. Obviously, it cannot be said that the 
transfer was for an ascertained, fixed and definite sum. 

Further, in paragraph 16 of the agreement it is provided that 
“ notwithstanding that the licence hereby granted ceases on the 
expiry of the Tej Patent, the Company shall nevertheless by 
giving three months’ previous notice in writing to Khem Chand 
have the option to continue the manufacture, vtnd and use of the 
strainer as heretofore on payment of the royalty and of the sum 
at the rates hereinbefore mentioned.” 

Again, paragraph 7 lays down that if at any time during the 
1—66 
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currency of the agreement, the Company goes into liquidation, 
the licence shall stand determined and on such determination 
Khem Chand shall have the right to use and vend the strainers of 
this patent. All these conditions make both the duration of the 
“ licence,” and the total amount payable still more uncertain. 

Nor can it be said that the grantor had parted with the 
corpus of the patent. The property in it still remains in him, 
and in paragraph 9 it is provided that if any improvements are 
made in respect of these strainers during^the currency of the 
agreement, such improvements shall belong to Khem Chand, who 
alone will have the exclusive right of having them patented, 
though, of course, the Company will have the right to use and 
vend the improved strainer during the subsistence of the licence 
without payment of any additional royalty. Kor the assessee, it 
was urged that these and other similar provisions were entered 
for the protection of the rights of an unpaid vendor. But after 
consideration, I do not think that this is so. It seems that what 
was transferred to the Company was not the corpus but the usu- 
fruct of the patent for an uncertain period in consideration of an 
amount, which had not been, nor could be, definitely known. 

The learned counsel for the assessee laid much stress on 
paragraph 15 of the agreement, which is to the effect that the 
company shall ** be entitled to assign, grant, license, sell, dispose 
of or in any manner deal with the rights hereby assigned to it/* 
This, however, is not conclusive of the matter. It merely gives 
the Company right to grant a sub-licence of the working rights in 
the patent during the subsistence of the licence, and provides that 
the sub-licence shall be subject to the same conditions and limita- 
tions under which the licence had been granted to the Company. 
Nor can he derive any support from paragraphs 12 and 14, 
according to which the Company was to pay all renewal fees and 
cost of extension applications, and was empowered to bring suits 
against third parties for any infringement, or threatened infringe- 
ment of the patent. 

Both counsel cited a number of rulings before us, but I do 
not think it necessary to discuss them in detail, as the governing 
principles are well settled and the decision in each case turned on 
its own peculiar facts. For the assessee reliance was placed prin- 
cipally upon Collins v. The Firth Brearley Stainless Steel Syndi- 
cate^ Limited (9 Tax Cases 620). In that case certain patents 
were assigned for a capital sum of £25,000 payable in ten equal 
instalments and in addition, a royalty was payable so long as the 
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patent may survive, be it 16 years or be it a longer period,” It 
was held that the annual instalments of £2,500, in which the 
capital sum was to be paid, were not taxable, but that the royalty 
of £1,000 payable during the subsistence of the patent was liable 
to assessment. This decision, in my opinion, is clearly against the 
contention of the assessee in this case. Here, as already stated, 
the assignment was not for a capital sum, but was for Es. 4,600 
payable annually so long as the Khem or the Tej Patent may 
survive. It is, therefore, clearly like the royalty payable in the 
case cited and is assessable. In this connection, reference may 
also be made to the decision of the House of Lords in Oonstanti~ 
nesco V. Bex (11 Tax Cases 730 at 746) where it was held that if 
whas was assigned was merely the use of the invention for a 
period of time, and the corpus of the patent was not taken away 
from the grantor but still remained his property, it was “ in- 
come ” and as such assessable. 

In this view of the case, no question of exemption under 
Sec. 4 (3) (vii) arises, as the receipt cannot possibly be said to be 
“casual” or “non-recurring.” 

Por the foregoing reasons, I would answer the question re- 
ferred to us against the assessee, holding that the annual receipt 
of Es. 4,600 under the agreement is " income, profits and gslins,” 
and that it is not exempt from assessment under Sec. 4(3) (vii), 

I think, however, that this is a fit case in which the parties should 
be left to bear their own costs in this court. 

Abdul Eashid, J. — I agree. 

Question answered accordingly. 


flu THE Judicial Commissiohbb’s Couet oe Sikd.] 

GOKALDAS LAKHMIOHAND 

«. 

COMMISSIONEB OP INCOME TAX, BOMBAY. 
Eupchand Bilaeam and D. C. Mehta, A,J.Gs. 
January 14, 1937. 

Loss— Eight to set off — Loss m Business— Teanspee 
OP Business oe Withdeawal pbom Pxem Bepobb Assessment 

Eight to Set opp Loss Against othbb Income — Scope op 

Sec. 26 (2) — ^Income Tax Act (XI of 1922), Secs. 24, 26 (2). 
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Where an assesses sustains a loss in any year in a business 
in which he is a partner, or of which he is the sole owner ^ he is 
entitled to set off this loss against his income of that year under 
the other heads mentioned in Sec. 6, eve^i though before the time 
of assessment arrives he withdraws from the firm or transfers his 
business to another. There is nothing in Sec. 26 {2) which preclud-^ 
es him from doing so. 

During the accounting period November 1929 to October 1980 
the ussessee received an income of JRs. 4^971 under the head pro- 
perty. A firm in which he had a half-share incurred a loss of 
Es. 41,916 in that year and in another business of which the as- 
sesses was the sole owner he incurred a loss of Bs^ 1,700. In 
August 1980 he withdrew from the partnership and sold his sole 
business also to his partner. The income tax authorities held 
that he was not entitled, in view of Sec. 26 (2) of the Act, to have 
these losses set off against his income as he had, before the time 
of assessment, withdrawal from the firm and transferred his busi- 
ness to another. Held, that under Sec. 24 the assessee was entit- 
led to have the losses set off against h%s income even though he 
had ceased to he a partner of the firm and had transferred his 
business before the date of assessment. 

Application under Sec. 66 (2) of the Indian Income Tax Act, 
Civil Revision Application No. 136 of 1933. 

Fatechand Assudomal for the Assessee, 

Charles M. Lobo for the Commissioner. 

JUDGMENT. 

Eupchand BilaraM; a, J, C. — The facts giving rise to this 
application are briefly as follows; The petitioner GrokaldasLakmi- 
chand was required to fill in his form under the Income-tax Act 
showing what was the net income received by him during the 
accounting period November 1929 to October 1930 for the pur- 
pose of being assessed thereon for the year 1st April 1930 to 31st 
Maich 1931, Daring the period he had received an income of 
Rs. 4,971 from immoveable property possessed by him, and had 
suffered a heavy loss in the business carried on by him. He was 
a partner with one Kishinchand Eamchand in a certain business 
and in that business the partnership suffered a loss of Es, 41,916 
and his share therein was half. He was also the sole proprietor 
of a felt factory in which he had a loss of Es. 1,700 odd. He 
accordingly showed in his form that he had suffered a loss oi 
Es, 22,337 and claimed exemption from income-tax. Now, i' 
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appears that in August 1930 Gokaldas and Kisbinchand came to 
a settlement and in accordance therewith the business which was 
formerly carriedion by Gokaldas and Kishmchand in partnership 
as also the felt factory were taken over by Kisbinchand, The 
question how Gokaldas and Kisbinchand should be assessed did 
not coroe up for consideration before the Income-tax Officer until 
August 1932. The delay was due to several reasons^ the prin- 
cipal reason being that certain information had been, called for 
from the Punjab where a part of the business was carried on' and 
was received late. 

The Income-tax Officer refused to allow credit to Gokaldas 
for the loss of Bupees 22^337 and taxed him on an income of 
Bs. 4,971. His appeals to the Assistant Commissioner of Income- 
tax and to the Commissioner of Income-tax have failed. The 
ground on which the Income-tax authorities have proceeded to 
tax Gokaldas on the income from rents is that as the business 
formerly carried on by him in partnership with Kisbinchand and 
the felt factory business carried on by him on his own account 
were both transferred to Kisbinchand in August 1930 and be- 
longed to Kisbinchand at the time when the assessment was 
being fixed, S. 26 CL (2) of the Act applied and therefore Gokal- 
das could not claim the benefit of the loss suffered by his firm in 
which he was a partner or by the felt factory of which he was the 
sole proprietor. An application by Gokaldas to the Commissioner 
of Income-tax asking him to refer the legal points arising out of 
his order to this Court was refused resulting in an application 
being made to this Court under S. 66, CL 3 of the Income-tax 
Act. But before that application was heard the Commissioner of 
Income-tax offered to refer the case to the Court and he was ac- 
cordingly ordered to do so. In the case stated by him he has 
propounded the question of law for our decision in these words: 

If the petitioner was not a partner in the Karachi firm of 
Messrs. Bakhmichand Meghraj (subsequently styled as Messrs. 
Lakhmichand Eamchand) and m the Mohatta Kelt Factory at 
the time of the assessments of these two concerns for the finan- 
cial year 1931-32, can he claim any share of the loss incurred by 
these two concerns during 1930-31 or Sambat 1986 to be set off 
against his personal income earned m 1930-31 or Sambat 1986 
for the purposes of his 1931-32 assessment?’’ 

We are afraid the above question does not accurately bring 
out the point of law arising out of the case. The petitioner was 
indubitably the assesses ; he had been asked to submit Ms form 
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under the provisions of S. 22 read with S- 6, Income-tax Act, 
showing his income under the following heads : (i) salaries ; (u) 
interest on securities ; {Hi) property ; business ; (v) profes- 
sional earnings ; and (vi) other sources. He had derived an in- 
come from property but had suffered a loss in business. Accord- 
ingly he showed his income from property and claimed a set-off 
against his loss in business. 

Now S. 24 (1) of the Act reads as follows : 

* Where any asseesee sustains a loss of profits or gains in 
any year under any of the heads mentioned in S. 6, be shall be 
entitled to have the amount of the loss set off against his income, 
profits or gains under any other head in that year.*’ 

The applicant is the assessee. He had suffered a loss in one 
of the heads mentioned in Sec. 6. Indubitably therefore he was 
entitled to have the amount of the loss which he had sustained 
m that year under the head of business set off against the income 
which he had derived from bis properties. Sec. 24 does not say 
that if the assessee is a member of a firm, he must in order to 
claim the benefit of that section show that his firm had been as- 
sessed in the year m issue before he can claim the benefit of the 
loss. As a matter of fact if a firm has suffered a loss in any parti- 
cular year there would be no assessment against that firm in that 
year. It is therefore not possible for us to hold that there was 
any obligation upon the petitioner to show that the firm m which 
he was a partner and had suffered the loss was in existence or that 
it had not changed hands and was assessed. The learned Gom- 
missiouer has relied upon Sec. 26 Ci. (2) of the Act in refusing 
to recognize the claim of the petitioner. That clause deals with 
change of ownership of business and is as follows : 

Where, at the time of making an assessment under Sec. 23 
It iB found that the person carrying on any business, profession 
or vocation has been succeeded in such capacity by another per- 
son the assessment shall be made on such person succeeding, as 
if he had been carrying on the business, profession or vocation 
throughout the previous year, and as if he had received the whole 
of the profits for that year.” 

It is again difficult for us to hold that these provisions apply 
to the assessment to be levied on Gokaldas, whatever might be 
said with regard to their applicability to the assessment to be levied 
on Kishinohand. If instead of there being a loss there had been a 
profit m the business taken over by Kishmchand, Kishinchand as 
the successor of the business might have been taxed on the foot- 
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ing of such profit; but this sub-section does not go further and 
say that if as a matter of fact there has been a loss resulting in 
one of the partners withdrawing from the firm, such partner is 
not entitled to set off his share of the loss against the profit, bo 
far as his own assessment is concerned. We accordingly hold 
that in the circumstances of this case Gokaldas was entitled to 
set off the loss which he had suffered during the accounting 
period in the business cariied on by him in partnership with 
Kishinchand and also in the business carried on by him as 'sole 
proprietor of the felt factory against the income which he had 
derived from his properties and that the fact that both these con- 
cerns were taken over by Kishinchand subsequent to the ac- 
counting period but before the date on which the order of 
assessment was passed, did not prevent Gokaldas from claiming 
to set off the loss suffered by him in business against his income 
from other sources. We answer the reference accordingly. 

Beference answered accordingly^ 


[In THE Lahobe High Cotjbt.J 

PAEAS DASS MUNNA LAL v. COMMISSIONEE 
INCOME TAX, PUNJAB. 

Tekohant and Abdue Eashid, JJ. 

June 16, 1937. 

Accounting — Omission to Include Impoetant Items — 
Eejbction of Accounts — Assessment of Sales at Avebagb 
FOB Last Ten Ybaes and Applying Flat Bate — Legality of 
Assessment — ‘ Evidence ’ Meaning of — Indian Income Tax 
Act (XI of 192‘2), Sec. 23 (3). 

The assessee, a cap merchant made a return for the accounting 
year 1934-86 showing a profit of Bs. 3,688 from business. The 
Income-tax Officer found that the assessee had purchased a house 
for Rs, 60,000 a few years bach and had been realising a rent of 
Bs. 2,820 per year, he had spent Bs. 50,000 for defending his son in 
a criminal case, and that the assessee had purchased property worth 
Bs. 18,000 in 1983 and property worth Bs. 21,000 in 1934. None 
of these transactions were shown in the accounts. The accounts 
were consequently rejected and the Income-tax Officer taking an 
average for the last ten years assessed the sales at Bs. 1,50,000 and 
calculated the profits at a flat rate of 15 per cent : Held, that the 
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omission of the various transactions mentioned above afforded 
material for rejection of the accounts, and there was also evidence 
justifying the fixing of the sales at Bs. Ifi 0,000 and applying a 
fiat rate of 15 per cent for calculating the profits under SeG.2S (3) 
of the Income Tax Act, 

The word ‘ evidence ’ as used in $ub-Sec> (2) of Sec, 28 of the 
Income Tax Act is not confined to direct evidence, hut is compre- 
hensive enough to cover circumstantial evidence, 

•COMMISSXONEE OF INCOME TaX, BiHAE AND OeISSA V, SiB 
Kameswab Sinoh of Dabbhanga [1937] (I.L.E. 12 Pat. 218; 60 
LA. 146 ; 6 LT.C, 401 ; A.LE. 1933 P.C. 108; 1933 LT.R. 94) 
followed. 

Application under Sec. 66 (3) of the Indian Income Tax Act 
praying that the Commissioner of Income Tax, Punjab and 
N.W.P.P., may be required to state the Case. 

[Civil Miscellaneous No. 178 of 1937]. 

ORDER. 

This is an application under Sec. 66 (8) of the Indian Income- 
tax Act praying that a mandamus be issued to the Commissioner 
of Income-tax, Punjab, North West Frontier and Delhi Provinces, 
requiring him to state the case of Messrs. Paras Dass Munna Lai, 
Gap Merchants, Delhi, and refer it to this Court for the determina- 
tion of the question of lavr arising therein. The question of law 
has been formulated by the assessee in the following terms :< — 
Whether there is any material on the record justifying the 
rejection of accounts and estimating the sales at Es. 1,60,000 
and applying a flat rate of 16 per cent profits to the sales/* 

The assessee, who is a cap manufacturer, carries on whole- 
sale trade in that commodity in the City of Delhi. The sales as 
shown by his account books for the last ten years are as follows: 



Es. 

1926-26 

2,70,336 

1926-27 

2,20,909 

1927-28 

2,12,340 

1928-29 

1,35,114 

1929-30 

2,24,784 

1930-81 

1,85,979 

1931-32 

1.54.785 

1932-33 

61,380 

1933-34 

49,380 

1934-36 

81,866 
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The books show a capital accouEt of Rs. 1,20,000 which is 
increased or decreased by the profit or loss shown in each year* 
During the assessment for the year 1934-35 it came to the know- 
ledge of the income-tax authorities that the assesses had purchas- 
ed a house in Chandni Chowk seven years previously for a sum 
of Es. 60,000 and that he had been realizing its rent amounting 
to Es. 2,320 per year. Neither the purchase of the house nor 
the realisation of the rent was shown in any of the books of 
account produced by the assessee. The amount of rent was 'also 
not included in the return made by the assessee. 

It also came to light that the adopted son of the assessee had 
been implicated in a conspiracy case some time in the year 1931 
or 1932 and the assessee had spent a sum of about Es. 50,000 in 
defending him. Property worth Es. 18,000 had been purchased 
by the assessee in October 1933 and another house was purchased 
by him for a sum Es. 21,000 in June 1934, None of the four 
transactions referred to above finds any place in the account books 
of the assessee. 

The accounting period in this case is the 5th of July 1932, 
to the 24th of June 1933. The books of the assessee show that 
sales amounting to Es. 81,866 had taken place during this 
period. In view of the omission from the books of the assessee 
of the transactions referred to above, the Income-tax OflScer came 
to the conclusion that the books did not reveal the true extent of 
his business both as regards sales and as regards profits. In view 
of the large business that had been carried on by the assessee for 
the ten years from 1925-26 to 1934-36, the sales for the accounting 
period were fixed at the sum of Es. 1,50,000. The Income-tax 
Officer calculated the profits at aflat rate of 15 per cent for whole- 
sale business. The assessee was taxed on an income of Rs. 20,841 
to tax and sur-tax aggregating Rs. 2,678-1 as against the declared 
income of Rs. 3,983-5-4 from property and Es. 3,638-3-8 from 
business. The Assistant Commissioner of Income-tax rejected the 
appeal of the assessee and the Commissioner declined to make a 
reference to this Court under Sec. 66 (2) of the Income-tax Act. 

The case of the assessee was that the sum of Es. 50,000 for 
the purpose of purchasing a house in Chandni Chowk, Delbi^ 
Eb. 50,000 for the expenses of the conspiracy case, and Rs. 39,000 
for the purchase of property in the years 1933 and 1934 were not 
shown in his books, as these sums were taken from the reserves 
of money that he had at home. This explanation was found to be 
utterly unsatisfactory by the luoome-tax authorities, and they, 
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accordingly, came to the conclusion that the accounts of the 
assessee did not reveal the true state of his business and that his 
income could not properly be deduced from those books. In the 
circumstances, I am of the opinion that the omission of these 
transactions from the account books of the assessee did provide 
some material justifying the rejection of the accounts* It is not 
open to the High Court to go into the question of the sufficiency 
of this material. 

^The next question for consideration is whether the estimate 
of Bs. 1,60,000 is based on any material. The main ground given 
by the Income-tax authorites for fixing the sales at Es. 1,60,000 
for the year under assessment is the fact that the assessee had 
been carrying on a very large business from 1926 to 1934. His 
sales in the year 1925-26 amounted to Es, 2,73,336. The sales 
in the year 1931-32 amounted to Es. 1,64,786. Thereafter there 
was a sudden drop. The sales in the next three years amounted 
to Es. 61,380, Es. 49,380 and Es. 81,866 respectively. It appears 
that the figure of Es. 1,60,000 was worked out by taking a rough 
average of the business of the assessee for the last ten years. 
Past assessments, therefore, provided the material for the fixing 
of the sales at Es. 1,50,000. 

Though the sales in the last three years, according to the 
books of the assessee, decreased considerably, there was no conse- 
quent decrease in the staff employed by the assessee or in the 
overhead charge. The shop expenditure in 1926-26 when the sales 
amounted to Rs. 2,70,336 was Rs. 6,366. In subsequent years the 
expenditure account throughout has been between Bs. 6,000 and 
6 , 000 . 

The word * evidence ’ as used in sub-Sec. (2) of Sec. 23 of the 
Income-tax Act obviously cannot be confined to direct evidence. 
This word is comprehensive enough to cover circumstantial 
evidence. The circumstances alluded to above, m my opinion, 
provide material for fixing the sales during the year under review 
at the sum of Es. 1,50,000. 

In the year 1933-34 the assessee himself showed that he had 
made a profit of 15 per cent on the sales. There was, therefore, 
material for the Income-tax Officer to come to the conclusion that 
a flat rate of 16 per cent was a reasonable rate of profit m this 
case. The rate of profit so far as retail trade in caps is concern- 
ed, according to the Income-tax Officer, is 26 per cent- 

lu a case reported as I.L.R. 12 Patna 318 an asssessment was 
made under Sec. 23 (3) of the Indian Income-tax Act. It was 
argued in the High Court m that case that the Income-tax Officer 
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was not entitled to make a guess without any evidence. The 
court agreed with the contention hut held that the state of affairs 
in the previous years, coupled with the fact that the assessee had 
a large mortgage loan business and must have enforced mort- 
gages by sale on many previous occasions afforded ample 
material for the assessment made. When the case went up to 
the Privy Council their Lordships agreed with the observations 
made in the judgment of the High Court and added that if the 
assessee wished to displace the Taxing Officer’s estimate it’was 
open to him to adduce evidence of all his purchase transactions 
during the year and of the financial results thereof which he 
apparently had made no attempt to do. 

Following I.L.E. 12 Patna 318, 1 would hold that in the pre- 
sent case there was evidence justifying the rejection of the 
accounts and justifying the fixing of the sales at Es. 1,50,000 and 
applying a flat rate of Es. 15 per cent profits under Sec. 23 (3) 
of the Indian Income-tax Act. I would, therefore, dismiss this 
application but leave the parties to bear their own costs. 

Tek Chand, J. — I agree. 

Application dismissed. 


[In the Sind Judicial Oommissionbb’s Couet.] 
COMMISSIONBE OF INCOME TAX, BOMBAY 

V, 

K. H. KATEAK. 

Eupohand Bilabam and D. 0. Mehta, A. J . Os. 

February 4, 1937. 

Aobnoy— Tebmination of Agency— Annuity Paid to 
Agent fob Sbbvicbs Eendebed and to Avoid Competition— 
W’hbtheb Assessable— * Salaby’ ob Casual and Non-Eboub- 
BiNG Eeoeipt — ^Indian Income Tax Act (XI of 1922), Secs. 4(3),7. 

KatraTc dc Co, of Karachi acted as agents at Karachi of B.M. 
d Co. of Calcutta for sever aVyears and were paid for their servic- 
es on a commission basis. In 1926, B. M. d Co. gave notice to 
Katrak d Co., terminating their agency as they tcanted to open 
their own branch at Karachi, and in consideration of the services 
rendered by Katrak d Co. in the past in helping B. M. d Co. to 
build up their business, the latter agreed to give Mr. Katrak a 
monthly allowance of Bs. 500 per month as long as he lived and 
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further agreed that, in the event of his death before the expiry of 
five years from the date of the termination of the agreement, they 
would continue this allowance to his son for the unexpired portion 
of five years. Katrak d Co,, also agreed not to do any business in 
competition to that of B. M. d Co., during the continuance of the 
allowance. Held, on a reference by the Commissioner, that the 
monthly allowance paid to Mr. Katrak was in the nature of a 
gratuity for services rendered, it clearly fell within the definition 
of “salary ’ in Sec. 7 of the Indian Incom,e Tax Act and was 
assessable to income-tax. 

COMMISSIONBB OF INCOME TaX, BbNGAL V. ShAW WALLACE 
& Co., [I.L.R. 59 Gal. 1343] distinguished. 

Mahabaj Ktjmab Gopal Saban Nabain Singh v. Oommis- 
siONBB op Inoomb Tax, Bihab and Obissa (1935) (14 Pat. 562 ; 
1935 LT.B. 237) applied. 

Oases referred to : 

CoMMissioNBB OP Incomb-Tax, Bbngal V. Shaw Wallace 
& Co., [1932] (A.I.R. 1932 P.O. 138 ; 136 I.O. 742 ; 59 I.A. 206 ; 
59 Cal. 1343; 1932 Comp. Gas. 276; 6 I.T.C. 178). [P.C.] 

Gopal Saban Nabain Singh v. Commissionbb op Income 
Tax, Bihab & Obissa [1935] A.I.R. 1936 P.C. 143 ; 166 I.C. 
866*; 62 I.A. 207 ; 14 Pat. 552 ; 1935 I.T.R. 237). [P.C.] 

Case stated by the Commissioner of Income Tax, Bombay 
Presidency, under Sec. 66 (2) of the Indian Income Tax Act, XI 
of 1922. [Ref. No. 137 of 1933.] 

CASE 

Case stated by the Commissioner of Income Tax, Bombay 
Presidency and Aden, under Sec. 66 (2) of the Indian Income-tax 
Act, XI of 1922, (hereinafter referred to as the Act) at the in- 
stance of Khan Bahadur K. H. Katrak of Karachi (hereinafter 
referred to as the assessee) for the decision of the Court of the 
Judicial Commissioner in Sind acting as the High Court for the 
Province of Sind for the purpose of the Act. 

2. Facts of the case : — The assessee is a resident of Karachi. 
He and his son Sohrab were doing business under the style of 
Messrs. Katrak & Co. (hereinafter referred to as the “ firm ”) and 
had besides income from several other sources too during the 
financial year 1931-32. Por the purpose of the 1932-33 assessment 
he made a return of income under Sec. 22 (2) of the Act for the 
above year 1931-32 showing an income of Rs. 21,575-5-0 from 
various sources including a sum of Rs. 6,000 received by him from 
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The Imperial Chemical Industries India Ltd., (represented by 
Messrs. Brunner Mond & Co. Ltd. of Calcutta) which was shown 
under the head “ Salaries.’’ Against this item, however, a note 
was made stating Allowance of Es. 6,000 from the Imperial 
Chemical Industries India Ltd., was paid on account of termination 
of Agency Agreement which, however, is not liable to taxation.’’ 
The Income Tax Officer, thereupon, gave a hearing to the asses- 
see*s pleader and on 28-2-1933 levied an assessment including 
this sum of Es. 6,000 in the total income liable to tax. A copy 
of his assessment order is annexed hereto marked as Exhibit A. 

3. Thereupon under the provisions of Sec. 30 (1) of the 
Act, an appeal was lodged by the assesses against the assessment 
in question and the Assistant Commissioner while modifying the 
assessment as regards certain other disputed items, confirmed the 
assessment order of the Income Tax Officer as far as this item of 
Es. 6,000 was concerned. A copy of the appellate order is annexed 
hereto marked as Ex. B and it fully explains the reasons for in- 
cluding this item in the taxable income. 

4. In order to make clear the nature of this item of Es. 
6,000, I give here its history. On 25-1-1911, Messrs. Brunner 
Mond & Co. Ltd., of Calcutta (hereinafter referred to as the 
Company) appointed Messrs. Katrak & Co. in which the assesses 
was the principal partner, their selling agents in Karachi on the 
basis of a commission of per cent, on sales effected through 
the latter firm. The agency was terminable at six months’ notice. 
On 19-10-1926, such a notice was given terminating the agency 
from 30-4-1927. This was done, as the company wanted to open 
its own branch at Karachi for the sale of its products. While 
giving the aforesaid notice on 19-10-1926, it wrote a letter to 
Messrs, Eatrak & Co. of the same date, explaining the real mean- 
ing of the notice given as under : — 

As we informed Khan Bahadur Katrak personally what we 
propose is not a complete severance of our long standing business 
relations with you, which in many respects have beenddeal, hut 
a modification thereof, as will be seen from the following summary 
of the arrangements agreed upon in Calcutta.” 

The summary of the arrangements made provides that Messrs. 
Katrak & Go., should act as the guarantee brokers of the Company 
on a commission of J per cent, on sales, that a monthly allowance 
of Es. 500 be paid to the assessee in recognition of services 
rendered for a minimum period of 6 years from 1»5-1927 and that 
should he not survive the said period of five years, the allowance 
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be paid fco his son who was the junior partner in the firm of 
Messrs. Katrak & Co. Ifc was further stipulated that the firm 
was not to enter into any competition with the company as 
regards the sale of the latter’s products while the above allowance 
was being paid etc. 

A copy of this letter is annexed hereto marked as Ex. C. 

5. Being dissatisfied with the Assistant Commissioner’s 
decision, the assessee has by his petition dated 4-7-1933 (copy 
annexed marked as Ex. D) called for a reference to the High Court 
under Sec. 66 (2). This statement of the case is being submitted 
accordingly. 

6. Question for the decision of the High Court. — I submit for the 
decision of the Honourable Court the following question, a 
decision of which will enable me to give all the relief prayed for 
by the assessee, in case the Honourable Court is pleased to answer 
it in his favour : 

** Whether, in the circumstances of the case, the Income Tax 
Officer has correctly included the allowance of Bs. 500 per mensem 
in the total income of the assessee liable to tax for the financial 
year ended 31st March 1933.” 

Opinion of the Commissioner : — As Sec. 66 (2) of the Act 
requires me to state my opinion while forwarding the statement 
of the case, I beg to add here that in my opinion the answer to 
the question put must be in. the affirmative as a perusal of the letter 
dated 19-10-1926 (Ex. C.) from Messrs. Brunner Mond & Co. Ltd., 
makes it quite clear that the monthly allowance of Es. 500 has 
been paid in view of services rendered m the past and because of 
the continuation of certain business relations between the firm and 
the Company whereby the former undertakes inter alia not to 
enter into competition with the latter as regards the sale of cer. 
tain articles as long as the allowance was being paid. There is no 
provision in the Act under which such an item of income in the 
shape of a monthly allowance to be regularly paid at least for five 
years can be exempted from the tax. It is not a capital receipt, 
as such an amount would be paid once and for all. Nor can it be 
Regarded as a payment of a capital receipt by instalments as the 
capital sum involved is nowhere stated. Nor could such a capital 
sum be specified as thepayment of the allowance is contingent on 
certain well defined factors and performance op. the part of the 
assessee’s firm of a certain act agreed to between the two parties 
concerned, viz»^ not to enter into competition with the company 
as regards sale of certain goods. In the words of their Lordships 
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of the Privy Ootincil in. the case of Commissioner of Income Tax 
Bengal v. Shaw Wallace <& Go. the allowance of Bs. 500 per 
mensem is certainly nothing but “ a periodical monetary return 
‘ coming in’ with not only some sort of regularity” but a definite 
regularity, as a result of the definite arrangement entered into 
with the Company as embodied in the letter Ex. C. It is thus an 
item of income liable to tax. 

8. A copy of your Lordships ’ decision may kindly be 
certified to me for further action as required by Sec. 66 (6) of 
the Act.” 

Partabrai D. Punwani, for the Applicant. 

Suganlal Hassanand, for the Opposite Party. 

JUDGMENT. 

Eupohand Bilabam, a. J. G. — This is a reference under S. 66 
Cl. 2 of the Income Tax Act. There is no dispute about the facts. 
It appears that the firm of Messrs. Katrak and Co., which consists 
of Khan Bahadur Katrak and his son Mr. Sohrab Katrak acted as 
agents of Messrs. Brunner Mond and Co. Ltd. of Calcutta for sale 
of their products at Karachi and were paid for their services on a 
certain commission basis. The agreement between the parties 
provided that it was terminable at six months ’ notice. On 49th 
October 1926, Messrs. Brunner Mond & Co. Ltd., gave notice to 
Messrs. Katrak and Co., terminating their agreement from 30th 
April 1927, that is to say, at the expiry of full six months from the 
date of the notice. The reason for this was that Messrs. Brunner 
Mond and Co. Ltd., wanted to open their own branch office at 
Karachi. In consideration however of the services rendered by 
Messrs. Katrak and Co., for several years past in helping Messrs. 
Brunner Mond and Co., Ltd., to build up their business, the latter 
firm agreed to give K. B. Katrak a monthly allowance of Es. 600 
per month so long as he lived and further agreed that in the event 
of his death before the expiry of a period of five years from the 
date of the termination of the agreement, they would continue 
this allowance to his son for the unexpired portion of five years. 
They also appointed Messrs. Katrak and Co., as their guarantee 
brokers on payment of a small commission and stipulated that 
during the continuance of the monthly allowance and the conti* 
nuance of the new agreement appointing them as guarantee 
brokers, Messrs. Katrak and Co., would not do any business 
in competition to that of Messrs. Brunner Mond and Co. Ltd, 
Eor a period of two years K.B. Katrak did not object to being 
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assessed on the allowance of Es. 500 per month but subsequently 
it appears that in view of the ruling of their Lordships of the 
Privy Council in Commissioner of Income Tax, Bengal v. Bhaw 
Wallace d Go., he was advised to demur the income tax being 
levied upon this item, resulting in the present reference. 

Now it is no doubt true that in the reference made by the 
Commissioner of Income tax he has relied upon several grounds 
which cannot be maintained, but it is hardly necessary to go into 
thena. We are afraid the case of the assessee does not fall within 
the purview of the Privy Council ruling relied upon by 
him but it falls within the purview of a latter ruling of their 
Lordships of the Privy Council in Qopal Bar an Narain Singh 
v. Commissioner of Income Tax, Bihar and Orissa. In that 
ease the assessee had conveyed a greater portion of his 
estate in consideration of the vendee covenanting to pay (a) 
his debts, (b) a certain sum for the marriage expenses of 
the assessee’s daughter, and (e) certain annual sums to him 
during his lifetime, and it was contended that the assessee was 
not liable in respect of the annual instalments inter alia on 
the ground that such instalments were not in the nature of an 
annuity but a capital sum being the purchase price of the pro- 
perly conveyed by him. In dealing with this case their Lordships 
have said : 

“ Their Lordships agree with the opinion expressed by the 
Chief Justice upon this point. The word ‘ income ’ is not limited 
by the words ‘ profits ’ and ‘ gains.’ Anything which can properly 
be described as income is taxable under the Act unless expressly 
exempted. In their Lordships’ view the life annuity in the pre- 
sent case is ‘ income ’ within the words used in the judgment of 
this Board in Commissioner of Income Tax, Bengal v. Shaw 
Wallace d Go., at p. 212, viz., ‘income’, their Lordships think, in 
this Act, connotes a periodical monetary return ‘coming in’ with 
some sort of regularity from definite sources. The source is not 
necessarily one which is expected to be continuously productive, 
but it must be one whose object is the production of a definite 
return, excluding anything in the nature of a mere windfall. This 
income has been likened pictorially to the fruit of a tree or the 
crop of a field. It is essentially the produce of something which is 
often loosely spoken of as ‘capital.’ But capital though possibly the 
source in the case of income from securities, is in most cases hardly 
more than an element in the process of production. Here the source 
of the life annuity is the covenant. The life annuity is the produce 
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of one of the items the covenant) which the appellant has 
taken in exchange for the estate.” 

The present case is even much stronger. The annuity secured 
to K.B. Katrak and his son was in the nature of a gratuity for 
services rendered by K.B. Katrak in building up the business of 
his employers. He had watered the tree which had grown and 
borne fruits. No doubt bis firm was paid for watering the tree 
daring the continuance of the agency and when that agency was 
being terminated be and his son were permitted to enjoy a part 
of the fruits of the tree provided of course they did not try to 
destroy the tree by entering into a competitive business. The 
produce of this tree which they were permitted to enjoy was in- 
dubitably income assessable as such. 

In the Privy Council cases referred to above there is no refer- 
ence to the definition of salary as given in S. 7, Income tax Act. 
In that section salary is defined as including not only what is 
originally known as salary but also wages and any annuity, pen- 
sion or gratuity, fees, commissions, perquisites or profits received 
by the assessee in lieu of or in addition to any salary or wages. 
The agreement to pay a certain periodical sum of money during 
the lifetime of K.B. Katrak and in the event of his death before 
the expiry of five years from the date of the termination of the 
agency to his son for the unexpired period of five years falls 
clearly within the purview of S. 7 and is as such taxable income 
unless the assessee is able to bring his case within one of the ex- 
emptions contained in S. 4 Cl. (3) of the Act. Had the employers 
of the assessee given a lump sum to the firm of Messrs. Katrak & 
Co., or to K.B. Katrak in consideration of services rendered by 
that firm a good deal might have been said in favour of the asses- 
see. But in the present case no such considerations apply. The 
assessee is being paid a fixed sum for his life and cannot therefore 
escape assessment. We accordingly answer the question pro- 
pounded by the Commissioner of Income Tax in his favour by 
holding that the allowance of Es, 500 per month is liable to in- 
come tax. The assessee has already deposited Es. 100 with the 
Income Tax Commissioner to meet the costs of this reference and 
we order that the Income-tax Commissioner should have his costs 
as taxed by this Court provided such sum does not exceed Es. 100. 
If the costs taxed are less, the assessee will no doubt get a refund 
from the Income-tax Commissioner of the balance. 

Reference answered. 


I— -68 
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[In the Madbas High Coubt-] 

Ab. Pl. Sp« MANICKAM OHETTIAE i;. COMMISSIONEE OP 
INCOME TAX, MADEAS, 

Sir H. 0« C« Beasley, 0. J., King and Gentle, JJ. 

April 7, 1936* 

Foreign Income — Debt Dub From Foreign Debtor — 
Accepting Assignment of Decree in British India in Satis-. 
FACTION OF Debt — Whether Amounts to Ebmittanoe of As- 
sets TO British India— Assessment Before Decree Amount 
IS Kbalised — Legality — Income — Eecbipt of Money’s Worth 
— Indian Income Tax Act (XI of 1922), Sec. 4 (2). 

The assessee who resided in British India owned a money-* 
lending business in Penang {outside British India)* This busi- 
ness had dealings with M. BM. FL., Pena?hg^ whose proprietor also 
resided in Britisji India. On settlement oj accounts it was 
found that M. BM. FL., owed 11,700 dollars for which the as-* 
sesse tooh a promissory note. In the year of account the decree 
which the assessee had meanwhile obtained on the pronote was 
satisfied by the debtor giving to the assessee in British India jewels 
worjth Bs* 7,84i2-12-0 and getting him an assignment of a decree 
obtained by a third person against the assesseeh br other •’in^law 
BM. M. BM. for Bs* lS,962-*12-0. These amounts were credited in 
the assessee^s headquarters accounts towards the debt due by M, 
BM^ VLi The Income-tax authorities held that the transactions 
amounted to a receipt by the assessee of Bs. 28,836-8-0 and as- 
sessed him on the taxable profits included in this sum, even though 
the decretal amount had not been realised by the assessee from 
BM.M.BM* It was not alleged or proved that this decree was 
unrealisable or was not worth the amount for which it had been 
assigned to the assessee. Held, on a reference by the Commissioner, 
that when the assessee accepted the jewels and tooh the assigned 
decree, the debt due to the Penang business was completely dis- 
charged ; the assets of that business were d%minished by Es. 
28 ,806-8-0 and there was a corresponding increase in the assessee^ s 
assets in British India ; the transactions thus amounted to a re- 
mittance to British India of Bs. 23,806-8-0 from Penang and the 
assessee was rightly assessed in respect of the taxable profits in- 
cluded in this sum. 

Cases referred to : 

Californian Copper Syndicate v. Harris [1904] (5 Tax. 
Gas. 159 ; 6 F, 894). 
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Eaja Eaghdnandan Prasad v. Commissioner op Income 
Tax, Bihar & Orissa [1933] (1933 I.T.R. 113 ; 14 P.L.T. 227 ; 
A.LE. 1933 P.C. 101). 

St. Lucia Usinbs and Estates Co. v. St. Lucia Colonial 
Treasurer [1924] (1924 A.O. 508 ; 14 Tax. Gas. 603). 

Case stated under Sec. 66 (2) of the Indian Income Tax Act 
(XI of 1922) by the Commissioner of Income Tax, Madras [O.P. 
No. 286 of 1935]. 

STATEMENT OF CASE. 

“ I have the honour to refer the following case for the deci- 
sion of the Hon’ble the Judges of the High Court under Sec. 66 
(2) of the Indian Income Tax Act (XI of 1922), hereinafter re- 
ferred to as the Act. 

2. Facts of the case. — The petitioner is the manager of a 

Hindu undivided family residing at Karaikudi within the juris- 
diction of the Income Tax Officer, Karaikudi I circle. He owns 
properties, carries on money-lending husiness at Karaikudi (his 
headquarters), Penang and Parit Bunder and is a partner in a 
joint money-lending business at Eazia and Parit Bunder. He 
also derives income from dividends. ^ 

3. The reference arises out of the inclusion of a sum of 
Es. 10,900 treated as profits remitted from the Penang business, 
in the assessment made on the petitioner for the year 1934-35 
(previous year 13-4-1933 to 12-4-1934). 

The petitioner’s Panang business had dealing in current ac- 
count with M.EM.VL., Penang, a moneylending business, the 
proprietor of which was a resident in British India. On a settle- 
ment of this account on 13th August 1931 it was found that the 
debtor owed the petitioner 11,700 dollars for which he executed 
a promissory note in favour of the petitioner on that date. Subse- 
quently, the petitioner obtained a decree against the debtor in the 
Devakotta Sub-Court for the amount due under the promissory 
note. In the year of account the debtor satisfied this decree by 
selling to the petitioner in British India jewels valued at Rs. 
7,842-12-0 and agreeing to pay Es. 15,962-12-0 to A.M.A. Kallal 
in consideration of which A.M.A. Kallal assigned in favour of the 
petitioner a decree obtained by him in British India against 
EM.M.RM., the petitioner’s brother-in-law. These amounts, vix., 
Rs. 7,842-12-0 plus Es. 16,962-12-0 or Es. 23,806 were credited 
in the petitioner’s headquarters accounts of the year of account 
towards the decree debt due by M. EM. VL. and corresponding 
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debits were made against (i) jewels purchase account and (ii) 
EM.M,EM. the judgment-debtor in the decree assigned in favour 
of the petitioner. Deducting costs of the suit (Es. 3,206-5-1) the 
balance to the credit of the account in the name of MoEM.VL. is 
Es. 20,599-2-11, No amount was collected by the petitioner in 
respect of the decree against EM,M,EM, in the year of account, 
The Income Tax Officer held that the above transactions amount- 
ed to a receipt by the petitioner in British India of Es. 23,806-8-0 
out ’of his funds in his Penang business and he computed the 
amount of taxable profits included in this sum to be Es. 10,900, 
He accordingly included Es. 10,900 in the assessment made on 
the petitioner for the tax year 1934-36, 

4. The petitioner appealed to the Assistant Commissioner 
and contended among other things which are not relevant for the 
purposes of this reference that no amounts had so far been rea- 
lised in respect of the decree assigned in favour of the peti- 
tioner and that the mere assignment of a decree cannot amount 
to a remittance of the amount covered by the decree within the 
meaning of Sec. 4 (2) of the Act, The Assistant Commissioner 
overruled the objection and agreed with the Income Tax Officer's 
finding. He accordingly dismissed the appeal. An extract from 
his (frder is filed as Exhibit A. 

5. The petitioner now requires me to refer to the High 
Court 3 questions marked (a), (b) and (c) in the petition, alleged 
to be questions of law said to arise out of the Assistant Commis- 
sioner's order. Of these, I consider that questions (a) and (b) and 
the first part of question (c) are questions of fact. The only ques- 
tion of law arising on the facts of the case is the second part of 
question (c) and I accordingly refer that question for the decision 
of the Court, 

Question. — Whether the assignment in British India of a 
British Indian decree m discharge of a debt of Es. 15,962-12-0 
due to the peduoner^s foreign business will amount to an actual 
receip’ m Lruibh India at the time of the assignment of money’s 
wor.L tioin the foreign debtor, even though no money has been 
realiteu by tiie petitioner from the judgment debtor under the de- 
cree assigned. 

6. OpiuioE. — Money can be received m more ways than one. 
Tile petitioner hiinseit admits that a receipt in kind may amount to 
receipt of money provided what was received is equivalent to cash 
or money's worth. It is not the petitioner’s case that the decree in 
question is unreaiisabie or that it is not worth the amount for 
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which the petitioner got it assigned in his faTonr* The debt due 
by M*EM.VL. to the Penang business has been completely dis* 
charged by the sale of the jewels and the assignment of the decree. 
The petitioner’s assets in Penang have therefore undergone a 
diminution to that extent and a corresponding increase has been 
made in the assets of the headquarters. That, in my opinion, 
amounts to receipt of value in British India. The fact that part 
of the debt is now due from another debtor does not mean that 
the old debt has not been realised. The effect of the transaction 
is that the petitioner recovered the debt due^by the Penang 
debtor, M.BM.VL. and lent part of the money recovered to 
a new debtor in British India, EM.M.EM., the judgment- 

debtor under the decree assigned in favour of the petitioner. 
I am therefore of the opinion that the sum of Ks. 15,962-12-0 
was actually received by the petitioner in British India. The 
question should be answered accordingly.” 

K. Bajah Aiyar for the assessee. 

Mm Patanjali Sastri for the Crown. 

JUDGMENT. 

The Chief Justice. — In this reference the facts are shortly 
as follows : The assessee is the manager of an undivided Hilidu 
family and, inter aha, owns a moneydending business in Penang 
which is outside British India. This business had dealings in 
current account with M. EM. VL., Penang, the proprietor of 
which was resident in British India. On the 13th August 1931, 
it was found on a settlement of this account that there was a sum 
of 11,700 dollars owing to the assessee. In discharge of this amount 
M.EM.VL. executed a promissory note in favour of the assessee. 
Later, the assessee obtained a decree against the debtor m 
the Devakottah Sub-Court for the sum due on this promissory 
note. In the year of account this decree was satisfied by the 
debtor selling to the assessee in British India jewels valued at 
Es. 7,842-12-0 and agreeing to pay Es. 16,962-12-0 to A. M. A. 
Kallal in consideration of which A.M.A. Eallal assigned in favour 
of the assessee a decree obtained by him in British India against 
EM.M.EM., who is in fact the brother-m-law of the assessee. 
These amounts of Be. 7,842-12-0 and Es. 15,962-12-0, a total of 
Es. 23,806 12-0 were credited in "the assessee's headquarters 
accounts at Karaikudi of the year of account towards the decree 
debt due by M.EM.VL. and corresponding debits were made 
against (1) jewel purchase account and (2) EM.M.EM., the 
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iudgment debtor in the decree assigned in fayour of the assessee. 
No amount was collected by the assessee in respect of the assigned 
decree in the year of account but the assessee admitted before the 
Commissioner of Income Tax that a receipt in kind may amount 
to receipt of money provided what is received is equivalent to 
money or is money’s worth. He did not contend that the assigned 
decree was unreaiisable or was not worth the amount for which 
it was assigned to the assessee. 

^The Income Tax Officer held that the above transactions 
amounted to a ^receipt by the assessee in British India of 
Rs. 23,895-8-0 out of funds in his Penang business. Out of this 
sum the Income Tax Officer coroputed the taxable profits to be 
the sum of Es. 10,900 and accordingly this amount was included 
in the assessment made upon the assessee for the tax year 1934*35. 
The assessee appealed to the Assistant Commissioner and con- 
tended that no monies had so far been realised in respect of the 
assigned decree and that the mere assignment of the decree can- 
not amount to a remittance of the amount covered by the decree 
within the meaning of Sec. 4 (2) of the Act. The Assistant Com- 
missioner dismissed the appeal. The Commissioner has now re- 
ferred tons for our decision the following question : “ Whether 
the^ssignment in British India of a British Indian decree m dis- 
charge of a debt of Es. 15,962-12-0 due to the petitioner’s foreign 
business will amount to an actual receipt in British India at the 
time of the assignment of money’s worth from the foreign debtor 
even though no money has been realised by the petitioner from 
the judgment debtor under the decree assigned.” 

Money can be received m more ways than one and when the 
assessee accepted the jewels and took the assigned decree the debt 
due to the Penang business was completely discharged and the 
assets of that business were diminished by, and there was an 
increase in the assessee’s assets in British India of, the sum of 
Es. 23,806-8-0. It was argued before us that as the amount of the 
assigned decree had not been received from the judgment debtor, 
the amount of decree should not be taken into consideration when 
arriving at the sum for assessment. Assuming that no such moneys 
had been received, even then the assessee had by the transactions 
mentioned transferred into British India assets which he could, and 
in respect of the jewels in fact did, realise and he could have realis- 
ed the assigned decree at any time. In our view, these transactions 
amount to remittance into British India of moneys or money’s 
worth. Several cases were cited to us by the assessee’s counsel — 
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aiBongst them Gdlifornidn Copper Syndicate {Limited and 
Reduced) v. Harris ; Baja Raghunandan Prasad Singh y . 
Commissioner of Income Tax^ Bihar and Orissa and St, Lucia 
Usines and Estates Go* v. St* Lucia {Colonial Treasurer)* None 
of these authorities in any way assist the assessee^s contention. 
On the contrary, in the first of the above cases, Lobd Tbayner 
at page 167 says : “ A profit is realised when the seller gets the 
price he has bargained for. No doubt here the price took the form 
of fully paid shares in another company, but, if there can be no 
realised profit except when that is paid in cash, the shares were 
realisable and could have been turned into cash, if the appellants 
had been pleased to do so. I cannot think that income tax is due 
or not according to the manner in which the person making the 
profit pleases to total with it. This is directly opposed to the 
assessee’s contention ; and our answer to the question referred 
to IS ** yes The Income Tax Commissioner will get 
Es. 250 costs. 

Answer accordingly* 


[In the Bombay High Couet.] 
COMMISSIONER OF INCOME TAX, BOMBAY 

V. 

MAKANJI LALJL 

Sib J. W. E. Beaumont, C.J., and BLAOKWEUii, J. 

March 26, 1937. 

Hindu Undivided EAMiLy — A llowance foe Maintenance 
Paid to Widow of Deceased Copaeoener undee Deobee of 
C ouBT Chabging Family Pbopebty — Whbthee Deductible^ — 
Indian Income Tax Act (XI of 1922), Sec. 3. 

In computing the income of a Hindu undivided family for 
piirposes of income taXf moneys paid to the widow of a deceased 
coparcener of the family as maintenance and residence allowance 
cannot be deducted^ even though the amount of such allowance 
has been fixed by a decree of the Court and has been made a 
charge on properties belonging io the family* 

Gases referred to : 

Raja Bbjoy Singh Dudhueia v* Commissioneb op Income 
Tax, Bengal [1933] (1933 I.T.R. 136 ; 35 Bom. L.E. 811 ; 60 
I. A, 196 ; 60 Gal. 1029 ; 143 I.0. 145 ; 6 I.T.G, 459) distinguished* 
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Vebathanni Commissionee op Income Tax, Habeas 
[1932] (56 Mad. 1; 1933 LT.E. 70; 63 M.IiX 542 ; A.I.E. 1932 
Mad, 733 ; 140 I,G. 70) referred to. 

STATEMENT OF CASE, 

Under Sec- 66 (2) of the Indian Income Tax Act, XI of 
1922, (hereinafter referred to as “ the Act and at the instance 
of I^r, Kalianji Makanji, the head of a Hindu undivided family 
carrying on business in the name of Maka-nji Laiji (hereinafter 
referred to as “ the assessee”), I have the honour to refer to your 
Lordships for favour of decision on the questions of law cate- 
gorically set out in para 5 below arising out of the income tax 
assessment of the assessee for the financial year 1935-36 ended on 
31st March 1936. 

2. Facts of the case. — The assessee is a Hindu undivided fami- 
ly and carries on business in camphor etc., and his income from 
interest and house property at Cathedral Street in Bombay city. 

Bor the financial year 1935-36 ended on 31st March 1936, 
the Assistant Income Tax Officer, Bombay, determined the asses- 
see’s total income for the Hindu Samvat year 1990 (which was 


the^‘ previous year’ as defined under 

Sec- 2 (4) 

oi the 

Es. 9,638 as under : 



{a) Property 

... Es. 

4,767 

(6) Business 

... Es. 

4,634 

({?) Other sources (Interest) 

... Es. 

337 


Es. 

9,638 


At one time, the joint family consisted of the above Mr, 
Kalianji Makanji and his brother Mathuradas Makanji. The 
latter died several years ago leaving a widow named Nambai. 
She brought a suit (No- 1251 of 1928) against the said Kalianji 
and his minor son Liladhar in 1928 and obtained a consent decree 
(Ex. A) from the High Court dated 29th January 1930, under 
which she was given a lump sum of Es. 15,000 and was to be 
paid a further sum of Es. 165 as maintenance and residence 
allowance.’^ It was also provided in the decree that the im- 
movable property referred to at (a) above belonging feo the joint 
family “ do stand charged in favour of the plaintiff with the said 
monthly payment of Es. 165 payable to her as aforesaid/’ In 
view of this, it was claimed that in computing the assessee’s in- 
come from property a reduction should be allowed therefrom to 
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the extent of Es, 2,145 on account of the above payment of Es. 
165 per mensem for 13 months of the Samvafc year 1990 as the 
said payment was, under the decree, a charge on the property 
under assessment. It was also claimed that to the extent of this 
sum, the income of the property was diverted to the said Bai 
Nambai and so did not form any part of the assessee’s income in 
view of the decision of the Privy Council in the case of Baja 
Bejoy Singh Dudhuria (60 I.A. 196). The Assistant Income Tax 
Officer did not allow the claim on the ground that the widow con- 
tinued to be a member of the Hindu undivided family and that 
tbe maintenance allowance paid to her was received by her as 
such member of the Hindu undivided family and he relied on the 
case of Vedathanni v. Commissioner of Income Tax, Madras, (56 
Madras 1). A copy of the assessment order dated 23rd Decem- 
ber 1936 passed by him is annexed hereto and marked B, 

3. The assessee thereupon appealed to the Assistant Commis- 
sioner by petition dated 29feh January 1936 signed by Kalianji 
Makanji, a copy of which is hereunto annexed and marked G. The 
Assistant Commissioner, after hearing the appeal, confirmed the 
assessment by his order dated 19th February 1936 (a copy annex- 
ed hereto and marked D). He too held that the widow was a 
member of the family and that there was no authority under Sec» 
10 (2) (ix) to grant any such deduction. The Assistant Commis- 
sioner held that the decision of the Privy Council in the case of 
Baja Bejoy Singh Dudhuria did not apply and that the case was 
governed by the Madras High Court decision in the case of Veda- 
thanniY, Commissioner of Income Tax, Madras. 

4. Being aggrieved with the Assistant Commissioner’^s deci- 
sion, an application by petition dated 30th March 1936 (a copy 
annexed hereto and marked Ex. E), was made to me requesting 
me to refer to your Lordships the questions of law set out there 
in or whatever other questions I may frame for reference and I 
accordingly submit this Statement of the Case to the Hon’ble 
Court for favour of decision. 

5. Questions for the Decision of the Hon’ We Court : — I submit 
for decision the following questions of law : — 

(1) In the circumstances of the case, has the Income Tax 
Officer correctly computed the income from house property at 
Es. 4,767 ? 

(2) Is the assessee entitled to any deduction from the above 
income of Es. 4,767 of Es. 165 per mensem paid to Bai Nambai 
on account of “mamteuance and residence allowance*’^ under the 

1—69 
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consent decree in High Court Suit No. 1251 of 1928 ? 

6. The Opinion of the Commissioner : — As Sec. 66 (2) of the 
Act requires me to give my opinion while submitting the State- 
ment of the Case, I beg to state that in my respectful opinion, 
the answer to question 1 should be in the affirmative and that to 
question 2 in the negative. The assessee is an undivided Hindu 
family as stated in paragraph 2 above. Under the Hindu Law, the 
widow Nambai being a member of this family was entitled to 
mahitenance allowance and owing to a dispute with the other 
members of the family, she resorted to the High Court and got a 
consent decree passed for the payment of the sum in dispute, viz., 
Es. 165 per mensem on account of “ maintenance and residence 
allowance ”. Simply because she resorted to a Court of Justice 
to enforce her right as a member of the family, it does not follow 
that she ceased to be a member of the family, and the very fact 
that she continues to receive maintenance shows that she con- 
tinues to be a member of the undivided family under assessment. 
As it is the undivided family that is under assessment, the pay- 
ment of Ea. 166 per month merely amounts to the enjoyment of 
the income of the family by a member thereof and there can be 
no question whatever of deducting any amount spent by the fami- 
ly on any members as in case that could be done, there would be 
hardly anything left to be taxed not only in the case of these un- 
divided Hindu families but in the case of most of the assessees 
who have all to spend what they earn on the maintenance of 
themselves and members of their family. The claim put forward 
is on this account wholly untenable. 

7. A copy of your decision may kindly be certified to me for 
further action as required by Sec. 66 (6) of the Act.” 

The Advocate General with the Government Solicitor for the 
Commissioner of Income Tax. 

C. K. Baphtary with Messrs. Vatcha d Go. for the Assessees. 

JUDGMENT. 

Beaumont, G. J. — This is a reference by the Commissioner 
of Income Tax under Sec. 66 (2) of the Indian Income Tax Act. 
The question is whether certain allowances, ought to be given to 
the assessee. The assessee is a Hindu undivided family. Origin- 
ally the family consisted of a father and two brothers, the father 
died, and then one of the brothers named Mathuradas died leav- 
ing a widow named Nambai. Then the other brother Kalianji be- 
came the sole surviving coparcener. He has got a son, so that the 
coparcenary now consists of Kalianji and his son, and the widow 
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of Mathuradas is a member of the joint family in her capacity as 
a widow of a deceased coparcener. She applied to the Court for 
maintenance at the rate of Es. 165 per mensem, and the question is 
whether the sum can be deducted from the assessable income. 
Now, inasmuch as the assessee is the Hindu undivided family which 
includes this widow, it is difficult to see how any deduction can 
be allowed in respect of a share of the income going to one of the 
members of the joint family, and I think there is no ground for 
the contention that the decree which fixes the amount of the 
maintenance alters the character of the sum which the widow 
receives, which is still maintenance paid to her as a widow in a 
joint family, although the amount is fixed by the decree. Mr. 
Daphtary relies on the decision of the Privy Council in Baja 
Bejoy Singh Dudhuria v. Commissioner of Income Tax. In that 
case there was a surviving male member of a joint family, and his 
step-mother had obtained a decree for maintenance. It appears 
from the report that the Advocate General abandoned the conten- 
tion that the appellant and his step-mother were members of the 
undivided Hindu family, and accepted the position that the ap- 
pellant was liable to be assessed as an individual and in no other 
manner, and what the Privy Council held was that the assessee 
being an individual, the sum which he had to pay out of income 
to his step-mother never formed part of his income. It had been 
diverted to the step-mother before the income came to the hands 
of the assessee and on that basis he was allowed a deduction in 
respect of the maintenance. But in this case the assessment being 
on a Hindu undivided family the whole of the income of the 
Hindu undivided family is liable to assessment, and it is impos- 
sible to deduct this sum payable to the widow of a deceased bro- 
ther, who gets it in her capacity ultimately as a member of the 
joint family. I think, therefore, that the first question, “ In the 
circumstances of the case, has the Income Tax Officer correctly 
computed the income from the house property at Rs. 4,767 ” 
should be answered m the affirmative, and the second question 
“ whether the assessee is entitled to any deduction from the above 
income of Bs. 4,767 in respect of Bs. 165 per mensem paid to 
Bai Nambai on account of maintenance under the consent 
decree ” should be answered in the negative. Assessee to pay the 
costs of the Commissioner of Income Tax on the Original Side 
scale to be taxed by the Taxing Master less Bs. 100. 

Blackwell, J. : — I agree, and have nothing to add. 

Answers mcordingly^ 
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[In the Allahabad High Codbi\] 
COMMISSIONEE OF INCOME TAX, U« P« 

V. 

TIKA BAM & SONS LTD. 

Sib S, M, Sdlaiman, G. J., Habeies, L, and Bajpai, J, 

July 26, 1937. 

.Bbiokpield— Cost of Eabth Dug up Fbom Field— Wee« 
THEB Allowable as Business Expen ditube ob Depbeoiation 
OF Pbopbbty — Indian Income Tax Act (XI of 1922), Sec. 10 
(2) (ix). 

The assessed was a limited company carrying on the business 
of manufacturing bricJcs. It owned as proprietor a ]^art of the 
land from which earth was taken for the manufacture of bricks 
and it also held a lease of the other portion of the land. It claim' 
ed that a sum of Bs. 2^600 representing the value of the earth 
used up in the manufacture of bricks during the year of account 
should he deducted in computing its income for purposes of in- 
come iax^ as depreciation of property or business expenditure : 
Held, on, a reference by the Commissioner^ that the assessee was 
not^entitled to the deduction claimed. 

The case of a brickfield is very similar to that of a quarry 
or mine and the proprietor of the land or the lessee is not a mere 
purchaser of raw materials but a person who has acquired certain 
rights in the landt and the amount invested by him must^ there- 
fore^ be treated as capital expenditure within the meaning of 
Sec. 10 (^) (ix). 

Oases referred to : 

Alian^a Company v. Bell [1904, 2 K.B. 666 : afSrmed by 
the Court of Appeal in 1906, 1 K.B, 184 and by the House of 
Lords in 1906 A.C. 18 ; 75 LJ.K.B, 44; 6 Tax Oas. 172), 

Golden Hobsb Shoe (New) Ltd, v. Thubgood [1934] 
(1 K.B. 548 ; 160 L.T. 427 ; 103 L. J.K.B. 619 ; 18 Tax Cas. 280), 

John Smith & Son v. Mooeb [1921] (2 A,0. 13 ; 12 Tax Cas. 
266 ; 37 T.L. E. 613 ; 126 L.T. 481; 90 L.J.P.C. 149). 

Case stated by the Commissioner of Income Tax, U. P. and 
C. P., under Sec. 66 (2) of the Indian Income Tax Act (XI of 
1922). Mis. Case No. 97 of 1936. “ 

E. Verma for the applicant. 

Panna Lai for the opposite party. 
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JUDGMENT. 

This is a reference by the Commissioner of Income-tax under 
Sec- 66 (2) of the Indian Income-tax Act {XI of 1922). Tika Earn 
& Sons Ltd., the assessee, is a company carrying on the business 
of manufacturing bricks. It owns as proprietor a part of the land 
from which earth is taken for the manufacture of bricks and it 
also holds a lease of a portion of such land. It claimed that a sum 
of Es. 2,500 representing the value of the earth used up in the 
manufacture of bricks during the year in question should be de- 
ducted as depreciation of its property. Later the position taken 
up was that it was expenditure incurred solely for the purpose of 
earning profits or gains within the meaning of Sec. 10 (2) {ix) of 
the Income-tax Act. The question referred to the High Courtis 
whether the applicant is entitled on these facts to a deduction of 
the amount claimed as expenditure on account of the price or 
value of the earth dug and utilised for manufacturing bricks from 
the total profits of the business or otherwise as a depreciation in 
the value of the land. 

If the company had been purchasing merely raw materials 
for the purpose of manufacturing bricks, it would certainly have 
been entitled to a deduction of the price of such materials from 
the total income realised by the sale of the bricks during the year. 
But the position here is not that of a company which is merely 
carrying on the business of manufacture by purchasing raw 
materials and converting such materials into marketable 
commodities. 

The company is the owner and proprietor of a part of the land 
on which this business is carried on and has also taken a lease of the 
other [part] of the same land. The company therefore has both 
proprietors’ and lessees’ rights in the land itself and is in possesion 
of such land and is also entitled to dig up earth out of this land 
and use the same for moulding bricks. In the process of manu- 
facture, the subject of the lease is really not completely consumed 
or exhausted, but as earth is dug out fresh earth or clay becomes 
available, though there may possibly be a greater inconvenience 
or difficulty in digging out earth from a lower level. But it cannot 
be regarded as a case where th.^ materials are completely and 
wholly used up in the process of manufacture. Here fresh materials 
of the same kind are for all practical purposes substituted for those 
taken out from the ground. The company by taJiing this lease has 
not purchased so many maunds of earth for so many rupees but 
has acquired lessee’s rights in the immovable property which 
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includes the right to dig out earth and use it for the purpose of 
manufacturing bricks. The position seems to me more analogous 
to chat of a company which is working a quarry or mine rather 
than to an ordinary manufacturer who purchases raw materials 
for the purpose of his manufacturing business. In the latter case 
the taxable income is the net gain or profit made by him which 
necessarily is the difference between the amount realised by him 
and the total amount spent by him ; whereas in the case of a 
lessef^ of a mine, quarry or brick-field, the property already exists 
and is taxed as realised property yielding a certain annual income 
to the owner or lessee. 

No case which is directly m point has been cited before us by 
the learned counsel, but there are observations m several English 
cases which show that the value of the materials found in a brick- 
field is treated as capital expenditure in England and is therefore 
not allowed to be deducted from the total income. The leading 
ease is that of Aliama Company v. Bell. That was a case where 
an English Company was the owner of land in Chili containing 
deposits of caliche from which by a certain process nitrates and 
iodine were extracted. The process of manufacture would 
ultimately result in the exhaustion of the whole of the caliche 
avaiTable m which event the land and the machinery and plant 
used for the purpose of manufacture would be practically of no 
value. Channell, J., pointed out that the case was one of those 
cases in which the process necessarily exhausts the material as 
the undertaking necessarily consumed in the course of its work- 
ing the stock upon which it started. At p. 673 (of 1904, 2 E. E.) 
the learned Judge observed : — 

“ If it is merely a manufacturing business, the procuring of 
the raw material would not be a capital expenditure. But if it is 
like the working of a particular mine or bed of brick earth, and 
converting the stuff worked into a marketable commodity, then 
the money paid for the prime cost of the stuff so dealt with is just 
as much capital as the money sunk in machinery or buildings. '' 

At p. 674 the learned Judge further pointed out that the 
position was similar to that of a mining company and it would 
make no difference whether the whole business was considered as 
consisting of two distinct businesses or of one business only, for m 
the former case the mining company would have to be credited 
with receiving the price of the raw material handed over to the 
manufacturing company if there were supposed to be two distinct 
businesses. This view was upheld by the Court of Appeal in 
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Aliama Company Bell, (1905, 1 K.B* 184) and was affirmed by 
the House of Lords in AUanza Company v. Bell (1906 A.G. 18). 

In the case of John Smith d Son v. Moore, the assessea had 
after the death of his father acquired a certain business and taken 
over the assets at a valuation, which assets indued certain for- 
ward coal contracts made by his father with several colliery own- 
ers for the delivery of coal. The coal contracts had been valued 
at £ 30,000. The assessee claimed that in arriving at the amount 
of the profits of the business chargeable to Excess Profits T)uty 
the value of the contracts should be deducted. The House of 
Lords by a large majority overruled this contention. At p. 38, 
Lobd Sumner observed : — 

‘‘ The business carried on was not that of buying and selling 
contracts but of buying and selling coals, and the contracts, 
which enabled the seller of the coals to acquire the coals, were 
no more the subject of his trading as a stock in trade for sale 
than a lease of a brick-field would be the subject of a sale of 
bricks.” 

It was further assumed that in the case of a lease of a brick- 
field the materials could not be treated as stock in trade for the 
purposes of assessment. 

In the recent case of Golden Horse Shoe (New) Limiikd v. 
Thurgood the assessee was a company which had been formed for 
the purpose of acquiring the right to take away and re-treat 
very large dumps of residual deposits resulting from the working 
of a gold mine. Lord Hanwobth, M. E., approved of the view 
expressed by Ohannell, J., in the case of AUanza Company v. 
Bell, and quoted the opinion of the learned Judge at considerable 
length. Eomee, L. J., also pointed out the distinction that has to 
be drawn between fixed capital and circulating capital, and said 
at page 664 that if a gas manufacturer, instead of buying his coal 
from outside sources, purchases a coal mine and produces the 
coal that he requires by mining, he would not be entitled to debit 
his profit and loss account with the sum by which the value of 
his mine ha^s depreciated in consequence of the extraction of that 
coal, for the mine is regarded as being fixed capital. He then 
observed : — 

“If .... instead of buying the mine, the gas manufacturer 
had brought a quantity of coal already extracted from the mine 
and stacked on the surface, the price of the coal would have been 
regarded as part of the circulating capital. ... In such a case the 
purchase of the mine is not the purchase of coal but a purchase 
of land with the right of extracting coal from it. The land 
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is regarded merely as one of the means provided by the mann- 
factnrer for causing coal to be brought to his gas works, and 
therefore as much part of his fixed capital as would be any 
railway trucks or lorries provided by him for the same purpose." 

The distinction made in John Smith’s case was then quoted-. 

It therefore seems that the case of a brick-field is very simi- 
lar to that of a quarry or a mine and the proprietor of the land or 
the lessee is not a mere purchaser of raw materials but a person 
wh® has acquired certain rights in the land and the amount in- 
vested by him must therefore be treated as capital expenditure 
within the meaning of Sec. 10 (2) (iai). The present assessee has 
agreed presumably to pay some premium and an annual rent for 
all his rights under the lease, and he or his predecessor might 
have paid the price of the land purchased. He has really not pur- 
chased any raw materials for cash and he cannot be allowed to 
claim a deduction of the supposed value of the earth taken out of 
the land as part of the property. 

The answer to the question referred to us is therefore in the 
negative. 

We direct that the assessee should pay the costs of Govern- 
ment and we assess the Crown counsel’s fee at Rs. 200. We 
allo^iv six weeks’ time to the Crown counsel to file the certificate. 

Reference answered accordingly. 


[In THE Lahore High Court.] 

SARDAR KIEPAL SINGH AND OTHERS 

V. 

COMMISSIONER OE INCOME-TAX, PUNJAB. 

Damp Singh and Skemp, JJ. 

May 4, 1937. 

Hindu Undivided Eamilt— Conversion into Limited 
Company — ^Power of Income Tax Authorities to Eind that 
Transaction was Mere Camouflage, and Assess as Hindu 
Joint Eamily — Notice — Notice as Individuals — Assessment 
AS Joint Eamily — Legality — Indian Income Tax Act (XI of 
1922), Secs. 22, 25-A. 

When a Kindu joint family constitutes itself into a company 
with specific shares belonging to the individual members and fur- 
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ther introduces into the company persons who are not members oj 
the undivided joint Jamily i the normal supposition would be that 
the Hindu joint family has disrupted. This normal supposition 
may be rebutted by evidence showing that the whole of the trans- 
action was a mere camouflage ^ but the mere fact that the credit 
amounts in the personal khatas were equalised does not conclusively 
show that the joint family still exists in a disguised form, [Their 
Lordships held on the facts of the case that there was not suffici- 
ent material for the income tax authorities to come to the conclmsion 
that the Hindu joint family had not been disrupted,] 

Quaere : Whether where notice is issued to certain individuals 
as such it is open to the income tax authorities to assess them 
as a Hindu undivided family without issuing of a fresh notice 
to the Hindu undivided family through the person whom they 
consider to be the manager or through any other adult member 
of the family. At any rate the view that it would be impossible 
to work the Act if afresh notice is necessary in such a case is 
incorrect, 

JUDGMENT. 

Case stated by the Commissioner of Income Tax, Punjab, 
under Section 66 (3) of the Indian Income Tax Act {XI of J.922) 
[Civil Eef. No. 14 of 1937]. 

M, G, Mahajan for the assessees. 

J, N, Aggarwal for the Commissioner of Income Tax. 

Dalip Singh, J. — The facts of this reference are stated at 
length in the order of reference of the learned Commissioner and 
need only be briefly recapitulated here. 

It appears that one Jawanda Mai was carrying on a business. 
He was presumably a member of a joint Hindu family along with 
his sons. In March 1927 or thereabouts, Jawanda Mai formed the 
intention of giving all the cash assets of the business to a limited 
liability Company of which, it is stated, he himself and three of 
his sons originally were to be the main shareholders. A portion 
of the cash assets left over was to stand in the name of the wife 
of Jawanda Mai as a loan to the company and she was given a 
share in the Company and the remaining three persons necessary 
to constitute a company consisted of the wives of the three sons- 
Subsequently, when the company came to be registered, it is 
again alleged, though it is not conceded on the part of the Income 
Tax Authorities, that one son Balwant Singh, who had been absent 
in England, was also given a share. Jawanda Mai divested himself 
1—70 
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of a considerable portion of his share in this fashion in favour of 
his four sons, a small amount being retained by himself m his 
oven name. The four sons had equal shares practically except 
that one Balwant Singh had 495 shares to the others son’s 496. 
The wives had only one nominal share each. Shortly after this, 
Jawanda Mai died and the shares standing in his name continued 
to stand as before. The sons or some of them who as direct- 
ors drew salaries and one minor son, it appears, did not draw any 
salary*. In the books of the Company each son had a personal 
hhata in which credits and debits were entered to hie personal ac- 
count. It would appear from the above statement that seemingly, 
at any rate, the Hindu joint family had disrupted and had been 
replaced so far as the cash assets of the business were concerned, 
by a limited liability Company consisting of eight members. 

It is alleged now on behalf of the income tax authorities that 
this was mere camouflage and that really the Hindu joint family 
did not disrupt and the nominal shares assigned to the mother nnd 
the wives of the three sons were all benami to camouflage the con- 
tinued existence of the undivided Hindu joint family. However, 
from 1927 on to 1933, that is, for six years, the sons of Jawanda 
Mai were assessed on the basis of a disruption of the joint Hindu 
family* as separate individuals. In 1934-36 assessment the Income 
Tax Officer, however, appears to have, for the first time, suspected 
that the Hindn joint family still subsisted. It is unnecessary to 
enter at any great length into the reasons given by the Income 
Tax Officer for this conclusion. They have been upheld in the 
main by the Assistant Commissioner on appeal and by the learned 
Commissioner in the order of reference. 

The main point, however, that emerges from the arguments 
addressed to us appears to be that in 1933, in sjjite of the fact that 
the personal khatas of the sons containing varying amounts stand 
ing to their credit due to the fact that they had drawn different 
amounts for their personal expenditure if any, were yet by some 
means equalised in the books of the company so that the same 
sum was shown as standing as a credit balance in favour of the 
three sons. It is, therefore, contended on behalf of the income 
tax authorities that there was some material for the Income Tax 
Officer to come to the conclusion that the four sons of Jawanda 
Mai still formed a joint Hindu family. On the other hand, on be- 
half of the assessee, it is contended that when the question arises 
whether a Hindu family has disrupted or not and when the point 
at issue is whether those individual members of that joint Hindu 
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family have continued as a partnership, that is to say, a tenancy 
in common instead of the previous joint tenancy, then the mere 
fact that some evidence exists to show a tenancy in common is 
not sufficient to prove that a joint tenancy still exists. 

The question that really arises for decision maybe put in the 
form of an illustration. If it is alleged by any person that he was 
once a member of a joint Hindu family but has since separated and 
has no connection with the other members of that joint Hindu 
family normally, and it is proved that as a matter of fact he still 
resides in the same house with them and has a secret partnership 
with them in all their seemingly separate business, this would be 
good material for holding that the Hindu family which was alleg- 
ed to have disrupted has not really disrupted at all. The 
question, however, is obviously quite different when the individual 
who alleges a separation asserts that he has separated from 
a joint Hindu family but has continued as a partner along 
with the other members or some of the members of that joint 
Hindu family. Evidence which in the first case might very well 
be held to be good material for bolding that the alleged disruption 
was false would not be good enough evidence in the second case 
for showing that the alleged disruption was similarly false. 
In this particular case the mere fact that the credit autount 
in the peisonal khatas were equalised does not, in my opinion, 
show conclusively that the Hindu joint family existed in a dis- 
guised form. After all when a Hindu joint family or the mem- 
bers thereof constitute themselves into a company with the 
assets of the joint Hindu family, they do create a situation in which 
ordinarily speaking, the rights and liabilities of the members inter 
se have altered considerably. For instance, in the case of a father, 
the sons who won a share in the company can alienate that share 
without reference to the father, thus practically securing a partition 
which, according to the law in this province, they could not do if 
they constituted a joint Hindu family during the life-time of the 
father without his consent. Secondly, the of the family 

would be liable to account to the members of the company for all 
expenditure and income received by the company whereas if the 
Hindu joint family existed the karta would not be so liable to 
account under normal conditions. Therefore when a Hindu 
joint family constitutes itself into a company with specific shares 
belonging to the individual members and further introduces into 
the company persons who are not members of the undivided joint 
Hindu family, the normal supposition would be that the transaction 
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showed that the Hindu joint family had disrupted. It is, of course 
true that this normal supposition could be rebutted by evidence 
showing that nhe whole of this transaction was a mere camou- 
flage, But in the present case when for six years the income tax 
authorities had themselves adopted the supposition as being 
genuine, there must be strong evidence to show that the trans- 
action was really not hona fide. As stated above, all that could 
be relied on by the income tax authorities m this case was the 
equalisation of the credit amount in the personal hhatas. 

The learned counsel for the assessee has explained that what 
happened in this case was that one of the minor sons who had been 
away in England from 1929 returned in 1933 and raised some dis- 
putes as to the expenditure and income of the Company by which 
his brothers or one of his brothers, according to him, profited at his 
expense and that to avoid a family dispute and the laborious task 
of going into the accounts for over six or more years, the brothers 
decided to settle the matter by equalising all the credit amounts m 
the personal khatas so as to give a fresh start to all the individual 
members of the family. Here again, normally speaking, the 
equalisation of four accounts would naturally show that four 
accounts really existed and therefore the first supposition would be 
that tJhese four accounts really existed as four separate accounts. 
If this were so, then, of course, the Hindu joint family could not be 
said to exist. Now, it cannot be said that four accounts did not 
really exist merely because the credit amounts of all the four ac- 
counts had by some process of agreement between the parties 
been equalised. The matter is at least capable of other explana- 
tions, and I must add that, in the circumstances of this case, if the 
Income-tax Officer had reason to believe that this was a suspicious 
circumstance it was only fair to call upon the assessee to explain, 
if possible, the suspicious circumstance arising in the mind of the 
Income-tax Officer and then to either accept or reject his explana- 
tion. All that appears to have been done was that the Income-tax 
Officer wrote a letter demanding proof of disruption to which the 
four brothers replied with duplicate letters stating the facts about 
the Company and about the joint partnership in two foreign con- 
cerns. It does not appear that they were ever called upon to ex- 
plain their accounts in the light of the hypotheses that they were 
separate and not joint. This being so, I am of opinion that m the 
circumstances of this case, there was no sufficient material, for 
the Income-tax Officer to come to the conclusion that the 
Hindu joint family had not been disrupted. This finding really 
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disposes of the whole case, but for compIeteuesB, it is desirable 
in my opinion, to give findings on the other points raised also. 

The next question is whether interest on loan is really a 
hmami transaction, the asset really not belonging to the mother 
as shown in the books but belonging to the ^undivided joint Hindu 
family. There is no material at all upon this point to which our 
attention has been drawn except that it is stated that the fact that 
there is an accumulation of interest on the account standing in the 
name of the mother shows that the mother has never drawn upon 
the interest accruing to her from the alleged loan and that there- 
fore this proves that the asset really belonged not to the mother 
but to the four sons, 1 am again unable to hold that this conclu- 
sively proves or even points to the conclusion reached. A Hindu 
widow on good terms with her sons would normally have no occa- 
sion to draw any money. There is nothing to show that the 
mother is living separate from her sons and an orthodox widow 
might well have no dealings with money at all and would allow the 
interest on her shares to accumulate not because it does not belong 
to her, but because she had no need to draw on it and the senti- 
ments of the people would be against her personally handling 
money in the state of widowhood. Moreover, it is not proved that 
she has never drawn any portion of the so-called interest on her 
loan. It is only an assumption that because there is an accumu- 
lation of interest in her name therefore she has never drawn any 
portion of it at all. Under these circumstances I am unable to 
hold that the loan which was given by the mother to the com- 
pany was really not a bona fide transaction, and, as a matter of 
fact, she held no money at all and that there is no loan item by 
her to the company and that the item really belongs to the un- 
divided Hindu joint family. 

The next point raised is the question of remittances from two 
foreign firms, one in London and one in Colombo, to the Com- 
pany. It is contended that the books of the Company show that 
cash and goods were remitted both by the Company to these 
foreign businesses and cash and goods were remitted by the foreign 
businesses to the company and from this it is contended it was 
open to the Income-tax Ofidcer to draw the inference that some 
of these remittances were really disguised profits. Now, no 
doubt, it might be open to the Income-tax Officer to draw the in- 
ference that the remittances to the Company contained disguised 
profits, but it would not follow from that that these remittances 
were really to the members of the undivided joint Hindu family 
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unless it was further held that the Company itself was nothing 
more than a camouflage for the undisrupted Hindu joint family. 
The matter, therefore, comes back to the first question upon 
which it has already been held that there is no sufficient material 
to show that the Hindu joint family was not disrupted and that 
the Company was nothing more or less than a camouflage for it. 
The answer, therefore, to this question must also bo that there 
was no material to justify the 'Income-tax Officer in holding 
th^t an item of Es. 10,000 charged as an asset of the Hindu 
joint family as disguised profits by way of remittances really 
existed. 

The last question raised in the order of reference is the ques- 
tion of the notice to the firm. It was urged originally, when the 
case first came before the High Court, that the notices having 
been issued to the individual members pf the family as such it was 
not open to the Income-tax Officer without issuing a new notice 
to the Hindu joint family through its manager or any adult mem- 
ber of the family to charge the income received by the individuals 
as income of the joint Hindu family. I do not consider that it is 
necessary to decide the point at all. It is true that the High 
Court issued a mandamus to the Commissioner to refer this ques- 
tion of notice also. The learned Commissioner has given reasons 
for holding that the notice, as originally issued, contained a head- 
ing ‘family ’ as well as a notice to the individuals, k. notice has 
actually been produced before us and it does not appear to con- 
tain any address ‘ family ’ in it at all. It is impossible for us to 
decide on the material before us whethei this is the notice that 
was served on the individual members or not. I should, how- 
ever, like to point out that the second argument of the learned 
Commissioner, namely, that it would be impossible to work the 
Act, if a notice issued to an individual as such could not form the 
basis of an assessment of the same individual along with others as 
members of a joint Hindu family, does not appear to be correct. 
It would be perfectly easy for the Income-tax Officer, if he came 
to the conclusion that the separate individual to whom he had is- 
sued notice really was a member of a joint Hindu family, to issue 
a fresh notice to the joint Hindu family, through the person whom 
he considered to be its manager or through any other adult mem- 
ber of the family as provided in Sec. 63 (2). This would, normal- 
ly speaking, take place long before the year allowed under Sec. 
34 had elapsed and the learned counsel for the Income Tax 
authorities was not able to show us how the Act would become 
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unworkable if this simple procedure of issuing a fresh notice were 
followed ordinarily. 

I would therefore answer the questions as follows; 

Question No : (1) in the affirmative ; 

Question No: (2) also in the affirmative"; 

Question No : (3) in its changed form is left undecided; 
Question No : (4) is answered in the affirmative ; 

Question No: (5) is answered in the negative. 

The assesses shall have the costs of this reference* 

Skemp, J. — I agree. 


[In the Bombay High Couet.] 

BHOGILAL HAEGOVINDAS PATEL 

GOMMISSIONEE OF INCOME TAX, BOMBAY. 

SiE J. W. F. Beaumont, 0. J., and BiiAOKWELn, J. 

October 17, 1936. 

Loss — Tbansfer of Business after Incuebing Loss — 
Tbansfebor, Whether Entitled to Set Off Loss AuAiilkT 
His Other Income — Scope of Sec. 26 (2) — Indian Income Tax 
Act (XI OP 1922), Secs. 24, 26 (2). 

The assessee who was carrying on certain business started in 
the beginning of the year 1933^ the business of manufacturing and 
selling cigarettes. On the 1st September 1933 he transferred the 
cigarette business to a limited company y one of the terms of the 
sale being that the purchasing company was not to he liable for 
any losses incurred up to the date of sale. During the 8 months 
ending 1st September 1933, there was a loss of Bs, 47,488 in the 
cigarette business and the assessee claimed in Ms assessment for 
the precious year ending 81st December 1933 that he was entitled 
to deduct this loss from his other income : 

Held, that under the provisions of Sec. 28 (2) of the Indian 
Income Tax Act, it was the purchasing company that must be 
treated as having carried on the business for the whole of the 
year 1933, it was the person entitled to any set-off in respect of 
losses of that year, and the assessee was not therefore, entitled to 
set off the loss in question. 

Beaumont, 0. J. — Where the facts bring a case within 
Sec. 26 (2), Sec. 24 only applies to the assessment of the successor. 
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Case stated by the Commissioner of Income Tax, Bombay, 
under Section 66 (2) of the Indian Income Tax Act, (Xi,of 1922). 
Civil Eef. No. 9 of 1936. 

The facts and the question referred are stated in the judg- 
ment. The opinion of the CoinmisBioner was as follows:— 

“ As Sec. 66 (2) of the Act requires me to give my opinion 
while submitting this statement of the Case, I beg to invite 
attention to Sec. 26 (2) of the Act. Under this section, when at 
the time of making an assessment under Section 23, it is found 
that the person carrying on a business has been succeeded by 
another in such capacity, the assessment has to be made on the 
successor as if he had been carrying on the business throughout 
the previous year and as if he had received the whole of the 
profits for that year/’ Losses are not specifically mentioned but 
it is obvious that where there is a loss, the Income tax Officer 
cannot assess the successor “as if he had been carrying on the 
business throughout the previous year ’’ without assigning the 
loss to him and not to his predecessor in the business. In this 
case, at the time of assessment, vijs.^ on 9th January, 1935, the 
Income tax Officer found that the business of manufacturing and 
selling cigarettes had been taken over by the Zenith Tobacco Co., 
Ltd., as from ist September 1933. Hence he had to treat the 
business as having been carried on throughout the whole of the 
previous year, the calendar year 1933, by that company and 
the profit or loss for the whole of that year as having been receiv- 
ed or sustained by it. As it is obvious that two different persons 
cannot be treated as having earned on the same business in the 
same period, the asaessee had accordingly no locus standi 
regarding it as far as the Income tax Act was concerned. The 
assessee has claimed this loss under Sec. 24 of the Act but that 
section cannot apply to a loss which, as explained, the Income 
tax Department is expressly enjoined by Sec. 26 (2) to treat as 
another person’s loss. For these reasons, I submit that the 
answer to the question should be in the affirmative.’^ 

Sir Jamshedji Kanga with Messrs. Payne <& Go. for the 
Assessee. 

AdvocatC'^General with Government Solicitor^ for the Grown. 

Beaumont, C. J. : — This is a reference made by the Commis- 
sioner under section 66 (2) of the Indian Income tax Act. The 
question he raises is “ Whether in view of the provisions of Sec* 
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26 (2) of fejie Income-tax Act, 1922, the Income-tax Officer acted 
correctly in not taking into account the loss in the cigarette busi- 
ness during the period 1st January to 31st August 1933, on the 
ground that at the time of assessment the assessee was not carrying 
on that business, having transferred it toijhe Zenith Tobacco Co„ 
Ltd., which carried it on from 1st September, 1933.’* 

The facts giving rise to the question are these : The year of 
assessment is the year 1934-35, and the previous year, as defined 
by Sec, 2 sub-section (11), is the year ending the 31st December, 
1933. The assessee carried on certain business, and bad income 
from other sources. Apart from his normal business he started at 
the beginning of the year 1933, thel business oflmanufacturing and 
selling cigarettes, which he carried on under the name of The 
Zenith Tobacco Company,” As from the 1st September, 1933, 
the assessee transferred the cigarette business to a limited com- 
pany called the Zenith Tobacco Company Limited. It is stated 
in the grounds of appeal to the Assistant Commissioner that the 
terms of the sale were that the purchasing company was not to 
be liable for any losses incurred at the date of the sale as between 
itself and the vendor. During the 8 months of the year 1933, 
during which the assessee was carrying on this tobacco business, 
he incurred a loss in respect on that business of Rs. 47,485; and 
the question is whether he is entitled to deduct that loss from his 
assessable income. 

Section 24 of the Act provides that — ** Where any assessee 
sustains a loss of profits or gains in any year under any of the 
heads mentioned in Sec. 6, he shall be entitled to have the amonnt 
of the loss set off against his income, profits or gains under any 
other head in that year.” This loss was incurred in respect of a 
business, which is one of the heads in Section 6, and under See. 24 
taken by itself, the assessee would be entitled to set off any loss 
incurred by him under that head, of business against any income 
received by him under any other head, such as interest on securities 
or other sources ; and apart from that, in so far as*the assessee 
was dealing with profits under the head of business, he would be 
entitled to set off the loss incurred in respect of another business. 
So that I think:, apart from Sec, 26, to which I will refer in a 
moment, the assessee would be entitled to deduct this loss from 
his assessable income. 

Then comes Sec. 26, sub-Sec. (2)^vhioh is in these terms:— 
‘ Where at the time of making an assessment under Sec. 23, it is 
found that the person carrying on any business, profession or 
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vooation lias been succeeded in such capacity by another person^ 
the assessment shall be made on such person succeeding, as if he 
had been carrying on the business, profession or vocation through- 
out the previous year, and as if he had received the whole of the 
profits for that year^” " 

Now, at the time of m'aking the assessment on the present 
assessee, it was found by the Income-tax Officer that the assesses 
had b^een carrying on this cigarette business and had been succeed- 
ed in such business by the purchasing company, and the section, 
therefore, provides that the assessment shall be made on the 
purchasing company, as if it had been carrying on the business 
throughoat the previous year, that is during the whole of the year 
1933, and as if it had received the whole profits of that year. 
Where the facts bring a case within Sec. 26 (2), Sec. 24 only 
applies, in my opinion, to the assessment of the successor. 

It is argued on behalf of the assessee that Sec. 26 (2) does 
not apply unless there are profits. In fact there is no evidence 
in this case as to whether or not there were profits in this business 
for the whole of the year. We do not know what the position 
was during the last three months. There is no evidence that there 
were So profits made, and that therefore no assessment on the pur- 
chasing company was necessary ; and in the absence of evidence 
to that effect, it seems to me that the Income tax Officer was quite 
right in saying that the section applied. I think the effect of the 
section is undoubtedly to make the successor to the business liable 
to the assessment for the whole of the year in question in respect 
of the business transferred. It is true that the section does not 
mention losses, but clearly those will have to be brought in for 
the whole of the year as against the profits of the year. It is not 
necessary to deal with the question whether Sec, 26, sub-Sec. (2), 
would apply if there were no profits in respect of the business 
transferred, and therefore no assessment was necessary on the 
successor, assuming that he had no other source of income. On 
the facts proved in this case, I think that the Income tax Officer 
was right m saying that it is the purchasing company which must 
be treated as carrying on the business for the whole of the year, 
and IS, therefore, the person entitled to any set-off in respect of 
losses for that year, and that the present assessee is not entitled 
to set off any losses incurred in respect of this business against 
his assessable income m the year in question. So that the 
answer to the question will be m the affirmative. 
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Eeference dismissed with costa. Costs to be taxed by the 
Taxing Master on the Original Side scale. 

Blackwell, J. — I agree that the question should be answer- 
ed in the affirmative. It seems to me that having regard to sub- 
Sec. (2) of Sec. 26, where a person carrying on any business has 
been succeeded in that business by another person, he is not 
entitled to claim the benefit of sub-Sec. (1) of Section 24 at all. 
In my view, it is not then open to him to contend that he, as an 
assessee, has sustained a loss of profits in the business whiSh he 
has transferred, although there was a loss at the time of transfer. 

It has been contended by Sir Jamshedji Kanga that, unless it 
is shown that the successor in the business had made profits, it 
would still be open to the predecessor in the business to claim 
that he had sustained a loss of profits on the ground that no 
assessment in such event could be made on the successor. Speak- 
ing for myself, I do not think that this is the true or proper con- 
struction to be placed upon sub-See. (2) of Section 26. In my 
view, that sub-section means that where a business has been 
transferred the Income tax Officers are entitled to call upon the 
successor to make a return. Bor the purpose of ascertaining whe- 
ther the successor has made profits for the year, any loss^ pre- 
viously sustained must be taken into account. It seems to me that 
it would be very strange if, though the successor is to be deemed 
to have been carrying on the business for the whole of the year 
and is entitled to take into account any losses made in the business 
before the transfer for the purpose of the return, nevertheless the 
predecessor in business, another assessee, should be entitled to 
bring into his return the losses made prior to the transfer. In 
my judgment, such an interpretation of the section is so unreason- 
able that unless one is compelled by the words used to place such 
an interpretation on it, the Court o’ught to decline to do so. 

Accordingly, I think that the Income tax authorities came to 
the right conclusion, and that the question must be answered in 
the affirmative. 

Question answered in the affirmative* 
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[In she Rangoon High Court.] 

SECRETARY OE STATE FOE INDIA 

V. 

MA NYEIN ME and OTHERS. 

Maoknbt, J. 

February 19, 1937. 

Pbioeitt op Debts — income-tax Debt — Pbiobity over 
OTHER Unsecured Debts — Powers op Colleotob — Indian In- 
come Tax Act (XI op 1922), Section 46 (2) — Lower Burma 
Land and Revenue Act, 1876, Section 46. 

The Grown has priority over unsecured creditors in respect 
of arrears of income-tax due from the debtor. The fact that a 
creditor had attached the assessee's property does not give him 
any preferential right over the Grown. 

Though a Collector acting binder Sec. 46 (5) of the Indian 
Income Tax Act can exercise all the powers of a Civil Court for 
recovering arrears of income tax, he is shll not a Civil Court and 
he cannot apply for rateable distribution under Section 78 of the 
Civil^Frocedure Code, 

Cases referred to : 

British Coal Corporation «. Eegem [1936] (1936 A. C. 
600 ; 70 L.J.P.C. 58). 

Commissioner op Taxation v. Palmer [1907] (1907 A.G. 
179; 76 LJ.P.C. 41). 

Judah v. Secebtart op State [1886] (12 Cal. 445). 

Peninsular and Oriental Steam Navigation Co. v. Secbb- 
TART op State [1868] (5 Bom. H. C. App. 1). 

Secretary op State v. Bombay Landing & Shipping Co. 
[1868] (6 H.C.O.C. 23). 

SoNiRAM Rameshwar V. Mary Pinto [1934] (11 Rang. 467 ; 
A.I.R. 1934 Rang. 8; 1934 I.T.R. 68 ; 147 I.C. 1014). 

Application to revise the order of the District Court of 
Thaton in Civil Execution Case No. 5 of 1936. Civil Revision 
No. 323 of 1936. 

Tun Byu for Applicant. 

K. G. Sanyal for A. A. Darwood for Respondents 1 to 4. 

P. K. Basil for Respondent 6. 

Respondent 6 in person. 
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Mackney, J . — This is an application to review the order of the 
learned District Judge of Thaton in Civil Execution Case No. 5 of 
1936, wherein he made a rateable distribution of certain assets at 
the disposal of the Court between certain parties, but rejected the 
claim made by the Collector of Thaton on behalf of the Secretary 
of State for India in Council to the whole or part of the said assets. 
In order to reduce the complexity of the case it will be necessary to 
set out its history and to construe the legal position of the parties. 
In Civil Execution Case No. 152 of the Township Court of Thaton, 
respondent 6, A.R.N.A.E. Karuppan Chettyar, sought to execute 
his decree against one Ma Eati. In pursuance thereof, certain 
moveable property said to belong to Ma Eati was attached, and the 
same apparently came into the custody of the Court. On 18th May 
1935, the Collector of Thaton received a certificate under Sec- 
tion 46 (2), Income-tax Act, 1922, from the Income-tax Officer, 
Thaton, certifying that a sum of money was due from Ma Eati in 
respect of arrears of income-tax and reqaesting the Collector to 
take steps to recover the same as if it were an arrear of land 
revenue. The Township Officer, Thaton, was directed to take 
steps to recover the amount. 

In due course the Township Officer issued a warrant of at- 
tachment of the property which had already been attached by^he 
Township Court and was m its custody. By some mistake the 
Township Officer obtained possession of the property and sold it. 
He then reported his proceedings to the Collector of Thaton* A 
third party put in claim for the property, and this claim was 
heard in appeal by the Commissioner of the Tenasserim Division. 
The Commissioner came to the conclusion that the sale of the 
property by the Township Officer of Thaton was invalid and 
must be set aside. The Deputy Commissioner was directed to apply 
to the Income-tax Department, to whom apparently the proceeds 
of the sale had already been paid, for refund of the sale proceeds. 
The money was then to be made over to the Township Court, 
Thaton, which had attached the property. The appellant was 
directed to address her claim to the sale proceeds to that Court. 
The claim of this person does now concern us. The Deputy 
Commissioner, by a letter dated 6th Eebruary 1936, forwarded the 
proceeds of the sale to the Township Officer, and at the same time 
lodged a claim on behalf of the Income-tax Department to the 
whole or a portion of the amount in rateable distribution among 
the several creditors. Meanwhile in Civil Execution Case No. 1 
of 1936 of the Sub-divisional Court of Thaton, respondent 6, 
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Messrs, the Bombay Burma Electric Company, by one of their 
partners, B. A. Nagari, sought to execute their decree against Ma 
Fati, and in pursuance thereof the said sale proceeds were attach- 
ed whilst in the custody of the Treasury Officer of Thaton and 
before they had been forwarded to the Township Court, In Civil 
Execution Case No. 5 of 1936 of the District Court of Thaton, the 
first four respondents, Ma Nyein Me, Ma Kyu Yin, Ah Ma Bu and 
Daw Tbit, had also attached the sale assets in the hands of the 
Treasury Officer in execution of their decree against Ma Fati. 
The proceedings came before the District Judge under Section 73, 
Civil Procedure Code, in order to determine the rights to the 
various claimants. 

Now, it appears to me that the intention and result of the 
order of the Commissioner of Tenasserim Division was to restore 
as near as might be the position at the time the Township Officer 
of Thaton had issued his attachment of the property of Ma Fati 
in the custody of the Township Court. Being unable to restore 
the actual property, the proceeds of the sale thereof were restored, 
and it seems to me that they must be regarded as being in the 
same position as the original property, that is to say, they were in 
the custody of the Township Court in virtue of the attachment 
that had been made in Civil Execution Case No. 162 of 1935 ; so 
also the sale proceeds must be regarded as being held at the dis- 
posal of the Township Officer of Thaton by virtue of the attachment 
made by him. Under 0. 21, B. 52, Civil P. 0., the Court had to 
decide the question of priority arising between the various decree- 
holders and the Collector of Thaton, in whose behalf the Township 
Officer, Thaton, was acting. Much time was occupied at the hear- 
ing of this petition by the argument on behalf of the respondents 
that there was no effective application on behalf of the Collector 
of Thaton before the Court to which it could pay attention. Sec- 
tion 46, sub-sec. (2) of the Income-tax Act, is as follows : 

“ The Income-tax Officer may forward to the Collector a cer- 
tificate under his signature specifying the amount of arrears due 
from an assessee, and the Collector, On receipt of such certificate 
shall proceed to recover from such assesses the amount specified 
therein as if it were an arrear of land revenue. Provided that 
without prejudice to any other powers of the Collector m this be- 
half, he shall for the purpose of recovering the said amount have 
in respect of the attachment and sale ol debts due to the assessee 
the powers which under the Code of Civil Procedure 1908, a Civil 
Court has in respect of the attachment and sale of debts due to 
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a judgment-debtor for the purpose of the recovery of an amount 
due under a decree.” 

Now, Sec. 45, Lower Burma Land and Eevenue Act, 1876, 
IS as follows : 

An arrear may be realized as if it were the amount of a 
decree for money passed against the defaulter in favour of any 
Eevenue Officer whom the Local Government may from time to 
time appoint in this behalf by name or as holding any ojB&ce. 
Proceedings with a view to the realization of such arrears may be 
instituted by such officer before any other revenue Officer whom 
the Local Government may from time to time appoint by name or 
as holding any office and, except in so far as the Local Government 
may otherwise by rule direct, such other officer may exercise all 
the powers conferred on, and shall conform to all rules of proce- 
dure prescribed for, a Court executing a decree by the Code of 
Civil Procedure ...” 

I think, taking these two provisions of the law together, that 
what is meant is that on receipt of the certificate of the Income- 
tax Officer, the Collector, in proceeding to realize the arrears, 
exercises ail the powers conferred on, and shall conform to all 
rules of procedure prescribed for, a Court executing a decree f)y 
the Code of Civil Procedure, and that it is not intended that the 
Collector should regard himself as a Eevenue Officer in whose 
favour a decree for money has been passed against the defaulter 
and be obliged to institute proceedings for realization before ano- 
ther Eevenue Officer. This, I think, is made clear by the word- 
ing of the Proviso to Sec. 46, sub-s. (2), Income-tax Act, where it 
IS definitely stated that in certain circumstances and in regard to 
certain procedure the Collector shall have certain powers of civil 
Court. It was in pursuance of these powers that the warrant 
of attachment of the property of Ma Fati in the custody of the 
Township Court of Thaton was issued. It has been argued that 
the letter of the Collector dated 6th February 1936, in which he 
forwarded the sale proceeds to the Township Court and laid claim 
thereto was not such a compliance with the procedure laid down 
by the Code of Civil Procedure as was required. It may be that 
there is considerable force in this contention; although, in the 
confusion which had overcome the proceedings, it is not hard to 
understand how the Collector came to act in this way, and it is 
possible that in the peculiar circumstances of the case, the letter 
of the Collector might be construed as amounting to an order to 
the Township Court under O. 21, E. 52, to hold the sale proceeds 
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subject to the further orders of the Collector. However it is not 
necessary to consider this point, because, as I have already point- 
ed out, it is clear that the prohibitory order or attachment previ- 
ously issued by the T^ownship Officer of Thaton was still effective 
in regard to these assets. There can be no doubt that the previ- 
ous attachment ordered by the Township Court of Thaton was 
still effective, and that has never been doubted. The same reason- 
ing applies to the previous attachment by the Township Officer 
of Thaton. That being so, it is clear that the Collector must be 
deemed to have adopted the proper procedure in regard to the 
recovery of the income-tax arrears. 

As already stated, the Eule applicable was that set out in 
0. 21, R. 52. The claim of the Collector certainly cannot be deem- 
ed to fall under Sec. 73, Civil P. C. Although the Collector is em- 
powered to exercise all the powers conferred on a Court execut- 
ing a decree by the Code of Civil Procedure, he does not thereby 
become a civil court. The provisions of Sec. 73, Civil P. 0., can 
only be applied to civil Courts. There can be no rateable distri- 
bution between such decree-holders as come within the scope of 
Sec. 73, Civil P. C-, and the Collector consequently, unless he can 
h§)Ve recourse to some other rule of law, must inevitably fail 
in his claim in such circumstances as the present. Such a rule of 
law is that whereby the Crown has priority over unsecured cre- 
ditors in the payment of debts. This is a well-known principle 
of law applied both in England and in India. In virtue of that 
rule and in such circumstances as the present, the Court holding 
the assets was bound to recognise the prior claim of the Crown 
and to hand over the whole of the assets in question to the Col- 
lector of Thaton, It has been argued at great length before us 
that this doctrine of priority of Crown debts is not a rule of law 
in India. But if that were so, the Crown would have no recourse 
in such a case as the present, and it surely would be a most re- 
markable omission on the part of the Legislature of this state if 
affairs had passed unnoticed. The rule of law referred to is uni- 
versally recognized in India, and that being so, the powers given 
to the Collector on behalf of the Crown under the Income-tax 
Act and the Lower Burma Land and Revenue Act are sufficient 
to accomplish the purpose in view. In Soniram Bameshwar v. 
Mary F%nto the leading cases on the question of the Crown's 
right to priority were reviewed and discussed, and the conclu- 
sion, in the words of Leach, J. is: 

** With regard to unsecured creditors I hold that the Secretary 
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of State for India in Council representing the Crown is entitled 
to priority in payment/' 

The learned Judge went even further and added; 

“ Where there are funds in Court out of which payment can 
be made, the Court can order payment without prior attachment/' 

The locus classicus for consideration for this question is in 
Secretary of State v. Bombay Landing and Shipping Co. The 
state of the law on the subject is fully set out in this judgments 
and towards the conclusion thereof it is stated : ^ 

** The East India Company, at all events down to the passing 
of the Act 3 and 4 Wm. IV, c. 85, were beneficially interested in 
the revenues of India, and, even after the passing of that Statute, 
and down to the close of their career as a governing power, in 
1858, continued so interested to the extent of their dividends on 
their capital stock ; yet we have shown that, with respect to many 
items of their revenue, they were entitled to the same advantages 
of suit as the Crown, The Secretary of State in Council has no 
interest whatever in the revenue of India, Whatever rights the 
Crown had to any portion of Indian revenue before 1858, it still 
has. Further, Sec, 2 of the Statute of that year (21 and 22 Viet, 
0 . 106) vested in the Grown all the territorial and other revenues 
of or arising in India, and directed that all of those revenues 
should be received not only for, but m the name of, Her Majesty/' 

Although most of the enactments considered by the learned 
Judges were enactments relating to the Supreme Courts at Fort 
William and Madras, the Eecord's Court at Bombay, and the 
Court of Judicature at Prince of Wales Island, yet it is obvious 
that the principles of law deduced cannot be limited to effect with- 
in only the jurisdictions of those Courts. There can be no distinc- 
tion between revenue ‘collected outside those jurisdictions and 
revenue collected within them, and the same rules of law must 
apply to both under the present regime, inaugurated by the Im- 
perial Statute of 1858 which, in this respect, has been in no way 
altered by subsequent enactments. This decision has been follow- 
ed by all the High Courts in India, and decisions to that effect are 
so well known that I consider it unneccessary to quote them in 
detail. In Commissioners of Taxation for the State of New South 
Wales V, Palmer^ the rule was applied in New South Wales. The 
argument as to the limitation of the prerogative of the Crown 
which was urged before us is one that was brought to the notice 
of the learned Judges who decided the case in Judah v. Secy, of 
1—72 
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State. The following passage from the judgment is pertinent. 
At p. 452 they say : 

Secondly, it was urged that whether, apart from the specific 
enactment, this would be a Crown-debt or not, the effect of Sec- 
tion 65 of the Act for the Better G-overnment of India is to place 
it on a different footing. It was contended that the effect of that 
section, read in connection with some earlier sections, is that in 
matters of this nature, neither the Secretary of State nor any 
higher authority represented by the Secretary of State shall, in 
any respect, stand in a better position than the Bast India Comp- 
pany would have stood in if the same events had occurred during 
the time of its Government. 

I do not think there is any such intention to be gathered from 
the Act. The section first empowers the Secretary of State to sue 
and be sued : so far it deals only with the manner in which suits 
are to be brought, and has nothing to do with substantive rights. 
The latter part of the section says nothing as to what rights may 
be acquired either by the Secretary of State, or by the Crown 
throngh the Secretary of State, nor as to the nature or character 
of rights so acquired. It leaves that to be governed by the 
ordinary principles of law. But with regard to liabilities which 
maf be enforced against the Secretary of State there are express 
. words, and the reason of that, as explained in the judgment in 
Peninsular d Oriental Steam Navigation Go. v. Secretary of State 
would seem to be that the East India Company not being a 
Sovereign body, might have been made liable by suit in cases in 
which such a remedy would not, without special enactment, be 
available either against the Crown or against any servant of the 
Crown as such; and that it was intended to give the same 
remedies, in some cases at least against the revenues of India by 
suit against the Secretary of State which were formerly 
admissible against the East India Company. But whether this 
be the true view or not, it has nothing to do with the nature of a 
Crown-debt.’’ 

There can be no question that the same rule of law as has 
been applied in India is applicable in Burma also. It cannot be 
contended that the Kings of Burma, in the matter of the collection 
of revenue, exercised a lesser prerogative than that of the Crown 
m England. Their authority in such matter in fact extended even 
to the selling of revenue, defaulters of Es. 30 and upwards into 
slavery ; see Harvey’s History of Burma,” p. 359. In Act No. 32 of 
1860 (an Act for imposing duties on profits arising from propertyi 
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professions, trades and of6.ces), which is the first of the Income- 
tax Acts of India, in S. 186 it is said : 

“ The claim of the Government for all sums payable for the 
said duties shall have priority over all private claims, arising after 
the said duties accrued due, upon any -immoveable property 
attached, or upon any moveable property distrained upon under 
this Act. Provided that if the property attached by itself forms the 
subject of the assessment m respect of which the attachment shall 
have issued the claim of the Government for the arrears du8 on 
the said assessment shall have priority over all private claims.” 

Bection 186 reads : 

“ No goods or chatties shall be liable to be taken by virtue of 
any execution or other process, warrant, or authority, or by virtue 
of any assignment or on any pretence whatever, unless the person 
at whose suit the execution or seizure shall be sued out or made, 
or to whom such assignment shall be made, shall, before the sale 
or removal of such goods and chatties, pay or cause to be paid to 
the proper officer all arrears of the said duties which shall be due 
by the judgment-debtor or assignors at the time of seizing such 
goods or chatties or which shall be payable for the year in which 
such seizure shall be made, provided that the said duties shall not 
be claimed under this section for more than one year.” 

Section 188 is as follows : 

“ The claim of the Government for all sums payable for the 
said duties shall have priority over all claims in administering the 
assets of any deceased person by his representative, or of any bank- 
rupt or insolvent by his assignee, provided that the said duties 
shall not be claimed under this section for more than one year.” 

Those provisions were not re-enacted in the present Income- 
tax Act. It would appear that the provisions set out in Sec. 46, 
sub-Sec. (2) of that Act, already quoted, were considered 
sufficient, in view of the well-known princTple of the priority of 
Crown-debts. It is useful in this connection to revert to the case 
in Secretary of State v. Bombay Landing d Shipping Co. where 
the learned Judges referred to these sections of Act No. 32 of 
1860. At the foot of p. 30 and on p. 31 they say : 

‘‘The reservation of prerogative privileges to the Commission- 
ers in their litigation and the reservation of the Crown’s right to 
proceed in the Exchequer, no doubt, afford an argument in sup- 
port of the legal necessity for such provisions ; but such an argu- 
ment is never, when it stands alone, a very strong one and does 
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not relieve ns from the duty of inquiring into the state of the law 
previous to such enactments. Legislation of that kind is often 
merely declaratory, and resorted to pro majori cautela, and for the 

purpose of clearly notifying to the public what the law is 

What has been said with respect to those statutes is in great part 
applicable to the provision in Ss. 186 and 188 of Act 32 of 1860. 
A clear declaration of the priority of income-tax over private 
claims may have been considered especially necessary for the 
Mofussil where the extent to which English Law should be 
applied is much less clearly defined than in the Presidency towns. 
There are, moreover, certain special provisions which are varia- 
tions from the English law, as to the priority of the claim of the 
Crown, introduced into both of those sections.” 

There are, of course, various Acts of the Indian Legis- 
lature which do expressly set out the priority of Crown-debts in 
circumstances arising under those Acts, but such express enact- 
ments cannot be deemed to derogate from the general right of 
priority which the Crown has. What these enactments do is 
merely to make clear that particular application of the rule. Ex- 
press words or necessary implication is required to affect the 
prerogative of the Crown in a municipal statute : see British Coal 
Corporation v. Begem* The learned counsel for the respondent 
has not been able to indicate to us any authority in India which 
takes a ,contrary view from that set out in the decisions cited 
above. In the present case, the decree-holders concerned were 
in no better position than the Crown ; their debts were on an 
equal footing, and in these circumstances the right of the Crown 
must prevail. It is not contended that an attachment confers 
any title. 

It would not appear that the learned District Judge fully 
understood the real facts of the matter before him. Nor did he 
understand the application of the principle of the priority of crown 
debts. Doubtless it was stated to him in too blunt a fashion, else 
he would not have been aroused to such depths of emotion as he 
apparently was by what he conceived to be an unprecedented at- 
tack on the rights of the subject. It appears to me that owing to 
this misapprehension, the learned District Judge in rateably dis- 
tributing the assets among the respondents acted illegally and with 
material irregularity in the exercise of his jurisdiction. I would 
therefore, allow this application, set aside the order of the District 
Court and direct that the sum of Rs. 466, which was the subject of 
the order, shall be refunded to the District Court by the parties 
who have drawn it and shall be handed over to the Collector of 
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Thaion for disposal ia accordance with law. The respondents 
shall pay the costs of this application : advocate’s fee ten gold 
mohurs. 


Mya Bij, J. — I agree. 


Appliccition allowed* 


[In the Lahore Hig-h Court.] 

KUNWAE KAETAE SIN&H 

V* 

COMMISSIONER OF INCOME TAX, PUNJAB. 

Coldstream and Din Mohammad, JJ. 

June 4, 1937. 

Impartible Estates— Jaghirs of Punjab — Descent of 
Jaghir Approved by Government on Condition of Sucoessob 
Paying Fixed Allowance to Junior Member ‘ Out op the As- 
signment ’ — Allowance Eeoeivbd by Junior Member, Whe- 
ther Exempt — ‘ Agricultural Income ’ — ‘ Sum Received as 
Member op Hindu Undivided Family ’ — Indian Income Tax 
Act (XI of 1922), Secs. 4 (3) (viii), 14 (1) — Punjab Descent of 
Jaghibs Act, 1900, Sec. 8-A. 

The assessee was the younger of the two sons of a Jagirdar the 
descent of whose jagir was regulated hy the Punjab Descent of 
Jaghirs Act, 1900, since incorporated in the Punjab Laws Act. The 
rule of descent declared under the Act to prevail in this family in- 
volved the devolution of the assignment of land revenue to a single 
person only as impartible property and the Government was em- 
poioered under the Act to declare that the devolution shall he subject 
to the condition that the successor to the assignment shall be ap- 
proved and accepted as such hy the Government, and that the succes- 
sor so approved shall if so required hy the Government, mahe such 
provision out of the assignment as the Government may consider 
suitable for the maintenance of the widow otMidows or other mem- 
bers of the family of the last or any previous holder of the assign- 
ment* In exercise of this power the Government had issued two 
notifications and declared that the rule of descent shall he primo- 
geniture and that it shall he subject to both the conditions men- 
tioned above* On the death of the assessee^s father, the assessee^s 
elder brother was approved as successor and he was required to 
pay Bsi 6,000 per annum {an amount which had been agreed 
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upon) to the assessee by way of maintenance ‘ out of the assign- 
ment’, The assessee claimed that the allotcance paid to him was 
exempt from income tax, on the ground that it was agricultural 
income and also because it was a sum received as a member of a 
Hindu undivided family : 

Held, (i) that the words ‘ out of the assignment ' contained in 
the Government order made it clear that the intention of the 
Government was that the assignment as such should pass to the 
other members, and the allowance received by the assessee was 
therefore agricultural income and exempt from income tax under 
Sec. 4i (3) (vUi) (ii) the allowance was not however, a sum 
received by the assessee as a member of a Hindu undivided family 
within Sec. Id {!) of the Act. 

In order that a sum received may be exempt under Sec. Id 
(I) it should he a sum received from the joint income of the family 
and not otherwise. 

Cases referred to : 

CoiiiiBOTOB OF Gobakhpub V. Eam Sdndab Mal [1934] (66 
All. 468; 61 LA. 286 ; 150 1. C. 542 ; A. I. E. 1934 P. C. 157). 

Gohmissionbb of Income Tax, Benoal v. Shaw Wallace & 
Co. [1932] (6 LT.O. 178; 36 C.W.N. 653 ; 24 Bom. L.E. 1033; 
136 I. C. 742 ; 59 L A. 206 ; A. I. E. 1932 P. 0, 138) P.C. 

COMMISSIONBE OP INCOME TaX, BiHAB & ObISSA V. MAHABANI 
liAKSHMiBATi Saheba [1935] (14 Pat. 313 ; 8 LT.O. 5 ; 1935 
I. T. E. 49). 

CoMMtssioNBB OF Inoom'b Tax, Bihab & Obissa 0 . Mahabaj 
Kumab Vishweswab Singh [1936] (14 Pat. 785 ; 156 I. 0. 116 ; 
1935 I. T. E 216 ; 8 1. T. C. 295). 

COMMISSIONBB OP INCOME TaX, MaDBAS V. NaBAYANA GaJA- 
PATI Gabu [1934] (57 M. 1023; 7 1. T. G. 304 ; 1934I.T.E. 208; 
A. 1. R. 1934 Mad. 608). 

GONVILLE, L.H.G. V. COMMISSIONEB OP INCOME TaX, PUNJAB 
[1935] (8 I. T. C. 399; 1935 1. T. E. 404). 

DiWAN KiSHAN KiSHOBE V. CoMMISSIONBB OF INCOME TaX, 

Punjab [1933] (14 Lah. 255 ; 141 I. C. 415 ; 1933 I. T. R. 143; 
A. I. R. 1933 Lah. 284). 

Gopal Saean Naeain Singh v. Commissionek op Income 
Tax, Bihab and Orissa [1936] (14 Pat. 552 ; 8 I. T. C. 340 ; 
1935 I. T. E. 237). 

Mahabaj Kdmae op Vizianagabam, In be [1934] (56 All. 
1009 ; 1934 I. T. E. 186). 

Moolji Sioka & Co., In re [1935] (1935 I.T.E. 123 ; 8 I.T.O. 
147 ; 40 G. W. N. 617). 
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Lakshmi Narasatamma Gabu 1?. Commissioner op Income- 
Tax, Madras [1929] (52 M. 827 ; 119 I. C. 387 ; A, L R. 1929 
Mad. 598 ; 67 M.L J. 36). 

Saltanat Begum, In re [1933] (7 I.T.C. Ill ; 1933 I.T.E. 
379; AJ.R. 1933 Ondh 476 ; 146 LO. 651). 

Shiba Prasad Singh v. Pbayag Kumari Dbbi [1932] (59 
Cal. 1399). 

Sundrabai Sahbba t?. Commissioner op Inoome-tax, Bom- 
bay [1933] (5 LT.C. 493). 

Case stated by the Commissioner of Income-tax, Punjab, 
N. W. F. P., and Delhi under Sec. 66 (2) of the Indian Income 
Tax Act in the matter of the assessment of Ktinwar Kartar 
Singh of Ambala for the year 1934-36. 

Mehr Chand Mahajan and Kirpa Bam Bajaj for the Assessee. 

el. N, Aggarwal and S. M* Sikri for the Commissioner of 
Income-tax. 

JUDGMENT. 

Din Mohammad, J. — This order will dispose of Civil Mis- 
cellaneous No. 630 of 1936 which is an application under Sec. 
66 (3) of the Income-tax Act for the issue of a mandamus to the 
Commissioner of Income-tax, as well as Civil Reference Not 9 of 
1937, which is a statement of the case drawn up by the Commis- 
sioner under Sec. 66 (2) in relation to the same assessment. 

The assessee, Kunwar Kartar Singh is the younger of the 
two sons of Sardar Bahadur Sardar Jiwan Singh of Shahzadpur, 
the elder being Colonel Ram Singh. Sardar Bahadur Sardar 
Jiwan Singh was a Jagirdar, the descent of whose Jagir was 
regulated by the Descent of Jagirs Act, 1900 (since incorporated 
in the Punjab Laws Act, 1872). His estate was impartible. 
Under the provisions of the above mentioned Act, on the death of 
Sardar Bahadur Sardar Singh in 1927, the Jagir devolved 

on the elder son to the exclusion of the younger son, but the 
condition imposed under the Act on this devolution was that the 
holder of the Jagir should pay Es, 6,000 per annum out of the 
jagir to his younger brother for maintenance. In the assessment 
for 1934-36, the Income-tax Officer, presumably for the first time 
since 1927, included this sum in the total assessable income of the 
assessee. To this the assessee demurred on two grounds — 

(1) that as the allowance was made out of the assignment it 
was exempt from tax under Sec. 4(3) (viii) of the Income-tax Act 
in the same manner as the original assignment was exempt; and 
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(2) that he receives this allowance as a member of a Hindu 
nndivided family, and such receipts were exempt under See* 14 
(1) of the Act. 

The Income-tax Officer overruled both these contentions^ On 
the first point he held lhat as the assessee received the allowance 
from his brother and not direct from the revenue authorities, and 
as the ‘ proximate relation’ and not the ‘ ultimate source ’ was the 
determining factor m such matter, the allowance lost its original 
character in the hands of the assessee and was, consequently, not 
exempt from taxation. On the second point, be observed that 
the term ' Hindu undivided family ’ as used in the Act carried a 
restricted meaning and as the assessee was not a co-parcener in 
the impartible estate, the allowance that he received for his 
maintenance was not covered by Sec. 14 (1). 

The assessee appealed to the Assistant Commissioner against 
the order of the Income-tax Officer, but that officer, too, upheld 
the order. The assessee then applied to the Commissioner under 
Sec. 60 (2) but the Commissioner refused to make a reference to 
this Court. Thereupon, the assessee presented an application to 
this Court under Sec. 66 (3) and asked for the issue of a man- 
damus to the Commissioner on the following question : 

“ Whether the maintenance allowance of Es. 6,000 which 
the assessee receives out of the Jagir income from his brother, 
Colonel Earn Singh, who, according to law and custom of pri- 
mogeniture has inherited the impartible estate of the family, is 
not exempt under Secs. 2 (1) and 14(1) of the Income-tax Act.” 

This application was laid before a Division Bench of this 
Court for preliminary hearing on the i6th October 1936, and the 
Bench admitted it and issued a notice to the Commissioner. On 
receipt of this notice, the Commissioner intimated to this Court 
by a letter dated the 12th November, that the matter might be 
adjourned as he was making a reference under Sec. 66 (2), The 
hearing of the application under Section 66 (3) was accordingly 
adjourned and on the 26th January 1937, the Commissioner 
drew up a statement of the case, propounding the following 
two questions for our decision; 

(1) Has the assessee established that the sum of Es. 6,000 
paid to him under the agreement of 12th May 1927, by his elder 
brother, was received by him as a member of the Hindu undivi- 
ded family constituted of him and that brother (with their des- 
cendants) and, therefore exempt under Section 14 (1)? 
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(2) If not, has the assessee established (by evidence such that 
in law the contrary could not be found) that the sum of Es, 6,000 
paid to him under the agreement of 12th May 1927, by his 
brother, was an assignment to him of land revenues, by and in 
privity with G-overnment, and not a fixed sum of maintenance 
allowance by and under the said agreement and, therefore, 
exempt under Section 4 (3) (viii) ? 

Before I proceed further it will be necessary to settle what 
question really arises in the case and in what form, especially as 
the assessee takes exception to the form of the question pro- 
pounded by the Commissioner and invites a decision first on his 
own application under Sec. 66 (3). 

It would appear from the questions reproduced above that the 
Commissioner has founded both the questions propounded by 
him on agreement said to have been executed on the 12th May 
1927. This was really an application made to the Deputy Com- 
missioner by Sardar Singh asking him to fix the allowance 
of his younger brother at Es. 6,000 which the latter had agreed 
to receive in lieu of his relinquishing all claim to the moveable 
and immoveable property, etc., left by his deceased father. Sardcur 
Kartar Singh also expressed his consent to this arrangement. 
Ultimately, the allowance was fixed at that figure, althougfi the 
usual practice was to fix it at 10 percent, as indicated in the appli- 
cation alluded to above. In spite of this, however, I am disposed 
to think, that it is wrong to assume that the allowance paid to the 
assessee was based on any agreement arrived at between the two 
brothers. At pages 13-15 of the statement of the case ail the re- 
levant sections of the Descent of Jagirs Act and the Government 
Notifications have been set out and their perusal would show that 
not only the allowing of the maintenance depended on the will of 
the Government but even the sum was to be fixed by it. The rule 
of descent declared under the Act to prevail in this family ‘involved 
the devolution of the assignmeni; of land revenue ’ to a single 
person only as impartible property and the Government was 
empowered under the Act further to declare that the devo- 
lution shall be subject to the condition that the successor to 
the assignment shall be approved and accepted as such by the 
Government and that the successor so approved and accepted 
shall, if so required by the Government, make auch provision out 
of the assignment as the Government may consider suitable for 
the maintenance of the widow or widows or other members of 
the family of the last or any previous holder of the assignment. 

T 7^ 
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In the exercise of this power, the Punjab Government in 1904 
issued two notifications Nos ; 98 and 99 (printed at page 15) and 
declared that the rule of descent shall be primogeniture and that 
it shall be subject to both the conditions mentioned above. On 
the death of Sardar -Jiwan Singh, Colonel Earn Singh was ap- 
proved as his successor under the first condition and he was fur- 
ther required to pay Es. 6,000 under the second condition. The 
sum no doubt had been fixed by consent of the parties hat the 
finai word lay with the Government. It was open to the 
Government not to have fixed the maintenance at that figure — it 
could even leave the younger son quite unprovided for by making 
no such requirement as is contemplated in Section 8-A (b). It is 
misleading, therefore, to say that theassessee was paid the sum 
in question under that agreement. 

The question propounded by the assessee also errs in this 
respect’ that it seeks to place the onus on the Department to 
prove that the allowance is liable to tax. To me, however, the 
true legal position appears to be this : the assessee receives 
Es. 6,000 per annum and normally this income would be assess- 
able. If the assessee claims exemption, he must establish under 
what provision of the Income Tax Act it is so exempt. 

In view of what has been stated above, I consider that the 
real question arising in this case is whether the sum of Es. 6,000 
received by the assessee every year under the order of the 
Governor-in-Council from his elder brother by way of^ main- 
tenance out of the assignment is exempt under Section 4 (3) (viii) 
or Section 14 (1) of the Income-tax Act. Had the Commissioner 
not drawn up the statement of the case szio motu after having 
refused to do it at oncej it would have been necessary for us to 
issue a mandamus to the Commissioner on this question, but now 
that the Commissioner has submitted a full statement of the case, 
it would be useless to call upon the Commissioner to observe that 
formality once more. As has been held in several cases it is open 
to this Court to determine the real question at issue and to answer 
it. Beference in this connection may be made to Commissioner 
of Income-tax f Bengal v. 8ha%o Wallace d Co., in which this course 
was approved. I would, accordingly proceed to decide the case 
on the lines indicated above. 

There are two matters that deserve consideration : (1) Whe- 
ther this sum of Es. 6,000 is agricultural income and (2) whether 
this sum IS being received by the assessee as a member of a Hindu 
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undivided family. If either of these questions is replied in favour 
of the assessee, this assessment cannot stand. 

I first tate up the question -whether the allowance is agricuN 
tural income. The assessee contends that as he receives the al- 
lowance under the order of the G-overnor-in-Gouncil out of the 
assignment, it is agricultural income and thus exempt from tax. 
It is common ground that the assignment as such is exempt and 
the only question that falls to be determined, therefore, is whether 
the allowance retains its original character in the hands of the 
assessee or loses it in transmission. No direct authority on this 
point having been cited to us, I am compelled to formulate my own 
conclusion from the facts proved in the case. After considering 
all the circumstances of the case, I am inclined to hold that the 
allowance is a part of the assignment and as such cannot be taxed. 
As explained above, the provision of this maintenance allowance 
is to be made out of the assignment and the present holder of the 
assignment is bound under the orders of the Government to pay 
to the assessee * out of the assignment \ It is as if the holder is 
under the terms of his own grant required to cut ofif this slice and 
pass it on to the assessee. The assignment being impartible can- 
not be divided among the various claimants. The rule of dej^ent 
being primogeniture, the entire block must go to the first born. 
But the Act achieves the object of apportioning a part of the as- 
signment to the other members of the last or any previous holder 
of the assignment by imposing a condition on the present holder 
fco make provision ‘ out of the assignment ’ for other members of 
the family. The insertion of the words ‘ out of the assignment ^ 
leaves no doubt in my mind that what is intended by the Govern- 
ment is that the assignment as such should pass to the other 
members, so that if default is made by the holder, arrangement 
could be made to divert it to the claimants at the very source. 

The Commissioner has referred to certain decided cases in 
support of his action but in my view none of them is relevant. 
In Saltanat Begum, In re, the assessee who was a widow of a 
Taluqdar had in a compromise effected in the course of a litigation 
given up her claim to the estate and accepted in lieu thereof a 
sum of EiS. 4,000 per mensem as a maintenance allowance. She 
claimed exemption for this allowance on the ground that it came 
out of the agricultural income. It was held, and rightly so* that 
it was not agricultural income in her hands. In Lakshminara- 
sayyamma v. Commissioner of Income tdx, Madras, a life-estate 
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was given to a widow who was directed to give Es. 600 per mea- 
sem to the daughter of the last male-holder. The learned Judges 
who decided the case remarked that the mere fact that a certain 
pecuniary legacy bequeathed by a zamindar had to be paid by his 
executor out of agricultural income did not make the legacy it- 
self “agricultural income*^ within Sec. 2(1), In Sundarabai 
Saheba v. Commissioner of Income-tax^ Bombay , it was observed 
that a monthly maintenance allowance under a decree of Court 
not®6pecifying whether the allowance was payable out of the cor- 
pus or the income of her husband’s estate consisting inter aliaoi 
agricultural lands was assessable to tax. In Maharajhumar 
Gopalsaran Narain Singh v. Commissioner of Income Tax^ Bihar 
d Orissa, the assessee had transferred his estate to another person 
in consideration of, among other things, the payment to him for 
life of an annuity of Es. 2,40,000 the annuity having been made 
a charge on the lands transferred by a separate deed. Their 
Lordships of the Privy Council remarked that the annuity was 
not agricultural income but money payable under a contract im- 
posing a personal liability, the discharge of which was secured 
by a charge on land. In Diwan Kishan Kishore v. Commissioner 
of Income TaXj Punjab ^ an allowance made to a younger brother 
was held to be his income not that of the elder brother. The 
principle of law enunciated in this case, to my mind, goes against 
the contention put forward on behalf of the Commissioner. In the 
same manner as the allowance could not be treated as the income 
of the elder brother, the assignment in this case cannot be treated 
as the income of Colonel Bam Singh. This being so, it cannot be 
assessed, as the younger brother receives that slice out of the as- 
signment itself, which to this extent does not go to his elder brother. 

The assessee places bis reliance on Major L. H. <?. Oonville 
v. Commissioner of Income Tax, Punjab A N^W^F^P* and though 
that case proceeds on different facts, certain remarks made there- 
in may be of some help to him. It was observed that there the 
agricultural income did not lose its original character merely be- 
cause those who were entitled to receive it did not receive it in 
its crude form. 

I would hold, therefore, that the allowance is a part of the 
agricultural income and as such immune from tax. 

On the second question, whether the assessee receives the al- 
lowance as a member of a Hindu undivided family, my opinion is 
againsu him. The assessee relies in support of his contention on 
Shiba Prasad Singh v.Prayag KumariBebi, Collector of Gorakh- 
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pur V. Bam Sundar Mai, Commissioner of Income Tax, Bihar d 
Orissa v. Maharaja Kumar Visweshwar Singh, Maharaja Kumar 
of Vizianagaram, In re and Commissioner of Income-tax, Madras 
Y.Narayana Gajapati while Moolji Sichajn re mi Commis- 
sioner of Income Tax, Bihar d Orissa y. Maharani Lakshmibati 
Sahiha have heen cited on hebalf of the Coromissioiier, 

In Shiba Prasad Singh v. Prayag Kumari Debi their Lord- 
ships of the Privy Council held that the right of survivorFhip 
is not inconsistent with a custom of impartibility and it applies 
to the devolution of an impartible estate in a Mitakshara joint 
family. In order to establish that the family has ceased to be 
joints it is necessary to prove an intention, express or implied, 
on the part of the junior members to renounce their right of suc- 
cession and it is not sufficient to show a separation in food and 
worship merely. 

In Collector of Gorakhpur v. Bam Sundar Mai the claim of 
a Hindu to succeed by survivorship to an ancestral impartible 
estate was in issue. The family admittedly has been joint. It 
appeared, however, that for a long period there had been a com- 
plete separation in worship, food and local intercourse between 
the claimant's branch of the family and that of the deceased 
holder. In was held by their Lordships of the Privy CouncM that 
there was not to be implied from the circumstances stated above 
a renunciation of the right to succeed so as to terminate the joint 
status for the purposes of that right. This authority was based 
on Shiba Prasad Singh v. Prayag Kumari Debu 

In Commissioner of Income-tax, Bihar dt Orissa v, Maha- 
raja Kumar V%sweswar Singh, the assessment was cancelled as it 
was held that in the case of an impartible Eaj the fact that the 
holder for the time being is exclusively entitled lo the estate was 
not inconsistent with other members of the family being joint 
with him. The case reported in I.L.B. 56 All. 468 {Collector of 
Gorakhpur v. Bam Sundar Mai) was followed. 

In Maharajkumar of Vizianagram, In re, it was observed 
that the assessee as a member of the Vizianagram family having 
acquired a right in the ancestral property hy birth could not but 
be considered to be a member of a Hindu undivided family. He 
would cease to be a member of such an undivided family only if he 
expressly or impliedly renounced his right of succession to the 
estate. This decision was again based on Shiba Prasad Singh 
V. Prayag Kumari Debi. 
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In Commissioner of Income Tax^ Madras v, Zamindar of 
Ghemudu {Narayana Gajapathi Gam) a sum received as mainten- 
ance by an assessee as the brother of the last holder of an ances- 
tral impartible estate entitled under the law to receive mainten- 
ance out of such estate was considered to be a sum received by 
him as a member of a Hindu undivided family. It was remarked 
that the right to maintenance which the son of a zemindar still 
possessed was not the creature of custom but it was an incident 
to the ordinary joint family property which had been left un- 
touclied by custom despite its encroachment on the other inci- 
dents. The Commissioner had m that case urged that as there 
was no co-parcenary, there was no Hindu undivided family. This 
contention was repelled. It may be observed here that a con- 
trary proposition was laid down in Moolji Sicka, In re (3 LT.E. 
i‘23) which is otherwise referred to in the statement of the Com- 
missioner as MooljVs case, A Division Bench of the Calcutta 
High Court has held that where m the sections of the Income-tax 
Act, a Hindu undivided family is mentioned, a Hindu co-parce- 
nary is meant. The expression is not used in its wider sense 
including every Hindu joint family. It is not necessary however 
for the purpose of this case to enter into the discussion of this 
abstruse problem of Hindu Law, as the question now before us. 
can be disposed of on other grounds. 

In Commissioner of Income Tax, Bihar d Orissa v. Maha- 
rani Lakshmibati Saheba it was held that sub-section (1) of Sec. 
14 of the income-tax Act has no application to sums in which the 
assessee has no interest until it is actually received, which is so 
in the case of a person who received a maintenance allowance 
out of income in which be has no vested right. 

In this case I cannot persuade myself to believe that the as- 
signment IS a part of the ancestral estate, nor is there any mate- 
rial on the record to indicate that there is any coparcenary or 
even joint family or joint family property, except the bare pre- 
sumption that every Hindu family is joint. On the other hand, 
the fact that both brothers are m receipt of separate income on 
which they are separately assessed and that there is no joint family 
income which is being assessed as such leads me to think that 
there is no foundation for the contention that there is a joint 
family property. In fact there could be no blending of separate 
acquisitions with the assignment in question so as to make the 
entire property owned by the family an ancestral property. As ob- 
served by their Lordships of the Privy Council m Shiba Prasad 
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Singh v. Prayag Eumari Debi, at page 1421 there is a distinction 
in this respect between a customary impartible estate and an 
estate granted by the Grown subject to descent by primogeniture, 
and while blending may be possible in the case of the former it 
is not so in the case of the latter. ’ 

Further, the one unfailing test that can be applied in this 
case is to determine whether the allowance would cease, if the 
assessee ceased to be a member of the undivided family, if any. 
The answer is clearly in the negative as the allowance is the^gift 
of the Government and not the gift of the holder of the assign- 
ment or in other words, the karta of the family and this being so, 
it cannot be held in any circumstances that the assessee is 
receiving this income as a member of a Hindu undivided family. 
Moreover, what Sec. 14 (1) contemplates is that receipt 
should be from the joint income of the family and not otherwise. 
I am aware that in Commissioner of Income Tax, Madras v. 
Narayana Oajapathi Oaru it was observed that the question is 
not whether the income belongs to the zamindar or whether it 
belongs to the joint family of which the assessee is a member, 
but whether the assessee received his payment as a member of a 
Hindu undivided family. But with all respect I am disposed to 
1 think that in making this exemption the legislature did confem- 
plate that the allowance receivable by a member must come out 
of the income of the Hindu undivided family and not otherwise. 

Besides, in this case there is a clear remuneration of the 
assessee’s claim to all movable and immovable property of the 
family in lieu of the allowance as has been stated by him unequi- 
vocally in the application of the 12th May 1927, referred to above. 

On all these grounds, I am definitely of opinion that the 
assessee does not receive this allowance as a member of a Hindu 
undivided family but merely as a member of the last holder’s 
family under the terms of Sec. 8-A (b) and this allowance he 
would have received even if there were no joint family and the 
allowance would not cease even if he separates, were there a 
joint family. 

I would, accordingly, answer the question arising in the 
case and formulated by me above as follows : The allowance ii 
exempt from tax under Section 4(3) (viii) but not under S. 14 (1 
of the Income Tax Act. I would allow the assessee his costs, 
Goldstbeam, J. — I agree. 

Question answered accordingly. 
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[In the Rangoon High CotfEi.] 
COMMISSIONER ON INCOME TAX, BURMA 

V. 

KYAUKTAGA GRANT, LTD. 

Robeets, C. J., Leach aad Maoknbx, JJ. 

April 2, 1937. 

Ageioultheal Income — Lease of Paddy Lands — Pall in 
Pbioe of Paddy— Landlobd Pdrchasing Whole Ceop From 
Tenant at Higher Price to Avoid Reduction of Rent — Loss 
Inoubrbd, Whether Trading Loss or Loss of Agricultural 

Income — Proper Method op Calculating Profit and Loss 

Method of Assessment — Nature of Stock Remaining Unsold. 

A company had let out a vast area of paddy land to tenants. 
Sometime before the harvest, the management considered that at 
the then prevaihng price of paddy the tenants would not be able 
to pay their rents, and as the company did not liTce to reduce the 
rents and feared that if the tenants were allowed to sell the paddy 
the^ would receive nothing, they purchased the whole crop of the 
tenants at Bs. 60 per 100 baskets, though the prevaihng market 
price was only Bs. 46. In the profit and loss account the company 
showed that they had received the rents in full but had incurred 
a loss of Bs. 52,646 in paddy trading, this being the amount 
which the company had lost on sales of paddy bought from the 
tenants. The Income-tax Officer being of opinion that a loss of 
agricultural rent had been shown as a loss in trade, recast the 
paddy trading account on the basis of a purchase price of Bs. 45 
and in this way arrived at a profit of Bs. 69,622 ; 

Held, (i) that the Income tax Officer was not entitled on these 
materials to re-write the accounts on^ the basis of Bs. 46 per 100 
baskets but was bound to accept the price actually paid, namely, 
at Bs. 60 per 100 baskets, and the company on the other hand 
was not entitled to treat the rent it received as rent in kind, but 
was bound to treat the rent as having been received in cash out 
of the purchase consideration ; (n) the profit on the sale of the 
paddy must be calculated on the purchase price of Bs. 60 per 100 
baskets and not at the rate of Bs. 46 ; and (iii) that the paddy 
that remained unsold at the end of the accounting year should 
be treated as paddy held for trading purposes. 
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CiTil Reference (No. 16 of 1936), made by the Commissioner 
of Income-tax, Burma, under Section 66 (2) of the Indian Income- 
tax Act. 

Lambert, for the Commissioner of Income-tax. 

Foucar, for the assessees. 

JUDGMENT. 

XiBAOB, J.— — The ^Bestions raised in this reference, which is 
made under Section 66 (2) of the Income tax Act, 1922, concern the 
assessment of the Kyauktaga Grant, Limited, for the year 1935-36. 
The Kyauktaga grant. Limited, is a company which owns or leases 
about 28,000 acres of paddy land in the Pegu District. The land 
is let out to tenants, the company paying the land revenue due to 
Government. Some time before the harvest of 1933 the manage- 
ment of the company considered that at the price then prevailing 
for paddy the tenants would not he able to pay their rents to the 
company and interest on advances which they had received from 
the Lower Burma Bank Limited, a subsidiary concern. The 
company did not wish to reduce the rents as it thought that this 
would create a bad precedent. At the same time the company 
feared that unless the tenants could be induced to deliver over their 
paddy they would dispose of it to others and the company ^ould 
be paid no rent. Questions relating to the Kyauktaga Grant and 
the tenants on the land comprised in the Grant have been before 
this Court from time to time and I am prepared to accept the 
statement that there was justification for the fear. The company 
accordingly decided that it would offer to buy from the tenants the 
whole of their paddy crop at the price of Es. 60 per 100 baskets. 
Out of the moneys payable to the tenants by way of purchase 
consideration the company would deduct the amounts due for 
rent and pay the balances into the accounts which the tenants held 
with the Lower Burma Bank. The price of Rs. 60 per 100 baskets 
was Es. 16 above the market rate and the arrangement being 
acceptable to the tenants the company took over the whole of the 
crop at this price. 

The profit and loss account of the company for the year ended 
September 1934, which is the accounting year for the company’s 
1935-86 assessment showed that it had received its rents in full, 
but a loss of Es. 92,645-10-9 was sliown on paddy trading. 
This figure represented what the company had lost on sales of 
paddy bought from the tenants under the arrangement entered 
into. When the Income-tax Officer examined the accounts he 
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formed the opiaion that a loss of a.gricultiiral rents had been 
v?’rongly shown <as a loss in paddy trading. He therefore recast the 
paddy trading account on the basis of a paddy purchase price of 
Es. 45 per 100 baskets, and in this way arrived at a net profit of 
Bs. 59,622, which he included in the assessment. This decision 
was upheld by the Assistant Commissioner on appeal. The com- 
pany received altogether 812,791 baskets of paddy which it says 
should he divided up as follows : 

*"(a) Beceived as rent in kind : 605,630 baskets, 

(b) Beceived as a paddy trader : 126,521 ,, 

(c) In stock at the end of the year ; 80,640 ,, 

Total 812,791 baskets. 

With regard to (a) the company claims exemption from taxa- 
tion under Section 4 (3) (viii) read with Sec. 2 (1) (b) (iii) as being 
agricultural income. It admits that any profits made on the sale 
of the 126,521 baskets which it received as a paddy trader are 
assessable, but contends that the calculation must be based on a 
purchase price of Es. 60 per 100 baskets of paddy and not on the 
price of Rs. 45 per 100 baskets which the Income-tax Officer has 
taken. In para 7 of the order of reference the Commissioner of 
IncGme-tax has corrected the figure of 605,630 baskets said to have 
been received as rent in kind and says that the company should in 
any event allocate the 812,791 baskets of paddy as follows : 


(a) Beceived as rent in kind : 

(b) Beceived as a paddy trader : 

(c) In stock at the end of the year : 

464,263 

277,928 

80,640 

baskets. 

n 

Total 

812,791 

baskets. 


It will be observed that the company's figure of 606,630 
baskets received as rent in kind has been reduced to 464,223 
baskets and the company’s figure of 126,521 baskets received as a 
paddy trader has been increased to 277,928 baskets. The reason 
for this is that the Income-tax Commissioner does not accept the 
contention that the rent has been paid in full and insists that it 
was only paid to the extent of three quarters. The questions which 
the Commissioner of Income-tax has referred to this Court for 
decision are : 

“ (1) Whether there is material for bolding that the company 
.did not receive the 454,223 baskets of paddy specified in para 7 
as a receiver of rent in kind within the meaning of Sec, 2(1) (b) 
(iii), Income-tax Act? (ii) If the answer to question (i)‘is in the 
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affirmative, whether the profit on the sale of the paddy in question 
was rightly calculated on the basis of a purchase price of Rs,45 
per 100 baskets? (iii) Whether the profit on the sale of the 
277,928 baskets of paddy specified in para 7 was rightly calculated 
on the basis of a purchase price of Rs. 45 per 100' baskets? (iv) 
If the answer to question (i) is in the negative, whether the clos- 
ing stock of paddy 80,640 baskets specified in para 7 should be 
held to be either paddy received as rent in kind or paddy held for 
trading purposes or whether it would be allocated pro ’bet- 
ween the two items ? ” 

There can be no doubt that in this case the company did take 
over the whole of the paddy crop at the rate of Es. 60 per 100 
baskets and before us no suggestion to the contrary has been made. 
The Commissioner of Income-tax has however referred to this as 
an “ alleged purchase and has spoken of an /‘imaginary’^ price. 
There was no imaginary price. The tenants got in full the price 
which the company agreed to pay them for their paddy. The 
entries in the company’s books cannot be treated as fictitious 
entries. On the materials before him the Income-tax Officer was 
certainly not entitled to re-write the accounts on the basis of a 
price of Rs. 46 per 100 baskets. He was not entitled to take a 
lower price than that of Rs. 60 per iOO baskets, the price &tu- 
ally paid. In para 11 of the letter of reference the Commissioner 
says : 

‘‘ I know of no principle or practice which entitles the com-^ 
pany as paddy trader to say that it paid Rs. 60 for the paddy when 
it could get all the paddy which it wanted in the market for 
Rs. 46.” 

But this view overlooks a material consideration. The com- 
pany did not simply want to buy paddy but to secure the whole 
crop of their tenants. When a commodity is desired from a parti- 
cular source and to the exclusion of other purchasers, it may very 
well be that the purchaser will have to pay a higher price than 
that ruling in the open market. While the Income-tax Officer 
was not entitled to write down the price paid by the Company for 
the crop, the company was not entitled to treat the rent it receiv- 
ed as being received m kind. The transaction was on a cash 
basis and the company received its rent out of the purchase con- 
sideration. In accordance with those findings the answers to the 
questions referred will be as follows : (1) The first question will 
be answered in the affirmative. (2) The second and third ques- 
tions will be answered in the negative. (3) The answer to the 
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fourfch question will be that the 80,640 baskets should be treated 
as paddy held for trading purposes. The assessee is entitled to the 
costs of this reference which we fix at 15 gold mohurs. The 
assessee is also entitled to a refund of the Ks. 100 paid in connec- 
tion with the reference, 

Kobebts, C. J. — I agree. 

Macjknby, J, — I agree. 

Beference answered accordingly. 


[In the Bombay High Goubt.] 
COMMISSIONEE OF INCOME TAX, BOMBAY 

V. 

LAXMIDAS BEVIDAS and ANOTHEE. 

Sib j. F. Beaumont, C. J., and Blackwell, J. 

March 30, 1937. 

Oo-OWNEBS — P eBSONS JOINTLY ACQUIBING AND HOLDING Im- 
MOtBABLE PrOPEBTY — WhBTHEB ASSESSABLE AS ASSOCIATION OP 

Individuals — ' Association op Individuals,’ Meaning of — 
Indian Income Tax Act (XI op 1922), Secs. 3, 9 (1). 

The assesseeSf two individuals, joined together in purchasing 
certain immoveable properties, contributing the purchase moneys 
in equal shares, and the properties were jointly held and 
managed by or on behalf of them. The management resulted in 
certain profits or gains which were shared by the assessees equally. 
The Income Tax Officer treated them as an association of indivi- 
duals and assessed them jointly as such. The assessees claimed 
that each of them should be assessed individually as a co-owner 
on his share in the income of the properties. On a reference by 
the Commissioner of Income Tax : 

Held — (i) that in the circumstances of the case the assessees 
constituted an association of individuals within the meaning of 
Sec. 8 of the Income Tax Act \ (ii) that the said association was the 
owner of the properties within the meaning of Sec. 9 of the Income 
Tax Act and were rightly assessed as such; and (iii) that in any 
event, the assessees were rightly assessed as owners of the said pro- 
perties under Sec. 9 {1) of the Act. Held also that the fact that one 
of the individuals was a minor did not mahe any difference. 
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Pjse Bbaumont, C. J. — The words ^association of indivi- 
duals^ in Sec, 3 of the Indian Income Tax Act must be construed 
in their plain and ordinary meaning. They are not ejusdem 
generis with the word immediately preceding^ namely^ 'firm'. 
The only limit imposed on the words is such as necessarily foU 
lows from the fact that the words appear in an Act imposing a 
tax on income^ profits and gains^ so that the association must be 
one which produces income t profits or gains, 

B, N. Elias, In re [1935] (I,L.E. 63 Gal. 538 ; 1935 I.T.B* 
408 ; 40 C.W.K 476 ; 5 LT.a 1) followed. 

Mufti Mohammad Aslam v. Commissioner of Income Tax, 
U. P. [1936] (1936 L T. B. 412; A. L B. 1936 All. 817 ; 1936 
A.L.J. 1109) dissented from. 

Case stated by the Commissioner of lucome Tax, Bombay: 
[Civil Eeference No. 17 of 1936]. 

CASE. 

** Under Sec. 66 (2) of the Indian Income Tax Act, XI of 
1922 (hereinafter referred to as the Act ’*) and at the instance 
of Messrs. Laxmidas Devidas and Vasanji Eattonsey (hereinafter 
referred to as *'the assessees **) I have the honour to refer to your 
Lordships ’ decision, the questions of law set out in para6 l^low, 
which have arisen out of the income-tax assessment for the finan- 
cial year 1935-36 ended on 31st March 1936. 

2. Facts of the case : — At or about the end of the year 1933, 
the above named assessees, Messrs. Laxmidas Devidas and Vasanji 
Ruttonsey, joined together in purchasing certain immoveable pro- 
perties in Bombay, contributing the purchase price thereof out of 
their own money in equal shares. The said Laxmidas Devidas 
was then a minor and his affairs were managed by his father and 
natural guardian Devidas Baghavji. A copy of the conveyance of 
the said properties in favour of the assessees is hereto annexed 
and marked A. Having purchased the properties as aforesaid, the 
assessees jointly held and managed the same for the purpose of 
acquiring gain and shared the income thereof equally, the minor’s 
father and natural guardian acting throughout for and on behalf, 
of his son. For the purposes of the assessment to income-tax for 
feh^ above financial year, 1935-36 a notice calling for return of in- 
come was issued by the Income-tax Officer under Sec. 22 (2) of 
the Act to the assessee and thereupon they put in a return declar- 
ing an income from the said properties of Rs. 12,941. The In- 
come-tax Officer thereupon, after enquiries, computed fehe income 
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from fcbe properties at the said amount under Sec. 9 of the Act 
and assessed the assessee as an “ association of individuals ” fol- 
lowing the decision of the Calcutta High Court in the case of 
Messrs. B. N. Elias and Others v* Commissioner of Income tax, 
Bengal (63 Cal. 538). .A copy of the Income tax Officer’s order is 
annexed hereto and marked Ex, B. The income tax payable on 
the said income at the rate of 12 pies in the rupee together with 
l/6th surcharge amounted to Rs. 943-10-0 and a demand notice 
for tb.e amount was issued under Sec. 29 of the Act, 

3. The assessees thereupon appealed to the Assistant Commis- 
sioner of Income-tax under Sec. 30 of the Act by their petition 
dated 11th May 1936, objecting to being taxed jointly on the 
above amount on the ground that they could not be treated as an 
association of individuals within the meaning of Sec. 3 of the Act 
and that each of them should have been assessed individually as a 
co-owner on his share in the income of the above properties. A 
copy of the appeal petition dated llth May 1936 is annexed here- 
to and marked Ex. C. 

4. The Assistant Commissioner heard and disposed of the 
appeal on 29th May 1936 confirming the order of the Income-tax 
Officer. A copy of the said order passed under Sec. 31 of the Act 
is arfnexed hereto and marked Ex. D, 

6. Being dissatisfied with this decision, the assessees sub- 
mitted to me a petition dated 29th June 1936 requesting me to 
refer the case under Sec. 66 (2) of the Act to this Hon. Court, 
A copy of the said petition is annexed hereto and marked Ex. E. 

6, Questions for the Decision of the Hon. Court : — I submit the 
following questions for decision by the Hon. Court : — 

1. Whether in the circumstances of the case, the assessees 
constituted an association of individuals ? 

2. Whether the said assessees can be said to be the owners 
of the properties within the meaning of Sec. 9 of the Income 
tax Act ? 

3. Whether the assessees were m any event rightly assessed 
as owners of the said properties under Sec. 9 (1) and were rightly 
assessed as such ? 

7. Opinion of the Commissioner : — As Sec. 66 (2) of the Act re- 
quires me to give my opinion while submitting this statement of 
case, I submit respectfully that the answers to the above questions 
should be in the affirmative. Sec. 9 (1) of the Act clearly lays 
down that the “ tax shall be payable by an assessee under the 
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head ‘ property ’ in respect of the hona fide annual value of pro- 
^perty consisting of any buildings or lands appurtenant thereto^of 
which he is the owner/’ That this is income chargeable tinder 
the head ‘ property ’ referred to in Section 9 of the Act is undis- 
puted* Hence tax on the annual value of* the property must be 
levied on the owner thereof, as laid down in the said Section 9 (1) 
of the Act. The only question for decision is who is the owner 
of the properties?” On the facts found, that the assessees 
purchased the properties jointly for the purpose of holding* and 
using the same in order to acquire gain and remained united with 
each other as owners of the said properties, managing them 
jointly, collecting the rents jointly and paying the expenses 
jointly, it is submitted that it was incumbent on the Income Tax 
Officer to assess them as an association of individuals owning the 
properties. Section 9 refers to annual value of the property 
consisting of any building or lands agpurtenant thereto ” and it 
is submitted that there can be no such thing as the annual value 
of ^ undefined part of any buiiding and that the section on the 
face of it does not contemplate any division of a building into 
separate parts for assessment purposes or anything of the kind. 
Neither Laxmidas nor Vasanji is by himself the owner of the 
building in question. The two combined jointly owned it aSd as 
far as Section 9 goes, it clearly provides that ” the tax shall be 
payable by the assessee who is the owner,” the above two 
persons jointly. 

2. The words used in Section 9 (1) are ” the tax payable by 

an assessee... ” and indeed the section is, as above suggested 

itself a charging section in respect of the particular head of 
income therein referred to, namely, property. 

9. Taming, however, to the main charging section, 
Section 3, under it, tax is to be charged on every individual, 
undivided Hindu family, company, firm and any other association 
of individuals. The words “ any other association of individuals” 
mean an association which is neither a Hindu undivided family 
nor a company nor a firm and the words do include persons asso- 
ciating together for acquiring and to hold and manage jointly 
house property and earn income therefrom. Hence even under 
Section 3 the assessment is unobjectionable. The Calcutta High 
Court case of JS. N. Elias and Others (63 Cal. 538) on which the 
Income Tax Officer relied was, it is submitted, correctly decided. 

10. A copy of your Lordships’ decision may kindly be certified 
to me for further action as required by Section 66 (5) of the Act.” 
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Sir E. McL Kemp (Advocate-Q-eneral) with the G-overament 
Splicifeor, for the Commissioner of Income-tax, 

C, K, Daphtary with Popatlal d Co., for the assessees, 

JUDGMENT. 

Beaumont, C.J,— This is a reference made by the Income 
Tax Commissioner under Sec, 66 (2) of the Indian Income Tax 
Act, 1922, and the short question raised is whether the assessees 
are an association of individuals within the meaning of Sec. 3 of 
the ^Act, 

The Commissioner finds as a fact that the assessees in the year 
of assessment joined together in purchasing certain immoveable 
properties in Bombay, contributing the purchase moneys in equal 
shares, that the properties were managed by or on behalf of such 
owners, and such management resulted in certain profits or gains. 
One of the assessees was a minor during the year of assessment, 
and he contracted through his father and natural guardian. 

The short question is, whether when two persons associate to- 
gether for the purpose of buying property and managing it so as to 
produce income they are an association of individuals within Sec- 
tion 3 of the Act. Now, Section 3 imposes a tax “in respect of all 
income, profits and gains of the previous year of every individual, 
Hindu undivided family, company, firm and other association of 
individuals.’’ I agree with the view expressed by the Calcutta High 
Court in In re B* N. Elias, (I.L.E. 63 Cal, 538), that the words 
“ association of individuals ” have to be construed in their plain, 
ordinary meaning. In that case, the Court was dealing with an 
association of three individuals, who had combined together to 
purchase various properties which they proposed to manage for the 
purpose of making profits, and those three individuals were held 
to be an association of individuals within the meaning of Section 3. 
I think the principle of that case must apply equally where the 
association consists only of two individuals and there is a single 
property which is managed and produces income, 

I cannot agree with the view expressed by the Allahabad 
High Court in MufU Mohamad Aslam v. Income Tax Commissioner $ 
(A.I.E. 1936 All. 817) that the words “association of individuals” 
should be read ejusdem generis with the word immediately preced- 
ing, “ firm”. The so-called ejusdem generis rule, which, I 
cannot help thinking, is sometimes misapplied in India, is merely 
a rule of construction. When you have general words following 
particular words, the general words are limited to things which are 
ejusdem generis with the particular words. But that rule being 
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0126 of constructioB should never be invoked lyhere its application 
appears to defeat the general intent of the instrument to be coiiS“ 
tmed. Moreover, I know of no authority for applying the rule 
so as to limit the meaning of general words to the last of the 
particular words preceding. Here, there<»are three associations 
of individuals referred to in Sec. 3 of the Act, a Hindu undivided 
family, a company and a firm, and those three associations of in- 
dividuals are marked by widely different characteristics* A Hindu 
undivided family is an association united by ties of birth ; num- 
bers of a company are associated in such manner that they be- 
come a legal entity ; and a firm is an association depending on 
contract but is not in itself a legal entity ; and I think it would 
be very difficult, if not impossible, to suggest any other asso- 
ciation of individuals which embodies substantially the peculi- 
arities of the three particuUr types to which the Act refers. In 
my opinion, the only limit to be imposed on the words ** other 
association of individuals is such as naturally follows from the 
fact that the words appear in an Act imposing a tax on income, 
profits and gains, so that the association must be one which pro- 
duces income, profits or gains. It seems to me that an asso- 
ciation of two or more persons for acquisition of property which 
is to be managed for the purpose of producing income, profiJs or 
gains, falls within the words ‘‘ other association of individuals 
in Sec. 3 ; and under Sec. 9 of the Act, the association of indi- 
viduals is the owner of the property and as such is assessable. 

The fact that one of the assessees during the year of assess- 
ment was a minor, does not, I think, affect the question. In 
point of fact, the two assessees have associated together for the 
purpose of the acquisition of this property. Whether or not the 
minor is bound by any contract entered into by his father on his 
behalf is immaterial for the purposes of this reference. What 
we have got is the ownership of property by two persons, and 
the production by that property of profits or gains. 

The first question raised is : 

Whether in the circumstances of the case, the assessees 
constituted an association of individuals within the meaning of 
Sec. 3 of the Income-tax Act ? ’’ 

In my opinion, that question should be answered in the 
affirmative. 

The second question is : 

Whether the said association can be said to be the owner of 

I— 7.^1 
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the properties within the meaning of Sec, 9 of the Income-tax 
Act, and was rightly assessed as such? 

That question must again be answered in the affirmative. 

The third question is : 

“ Whether the assessees were in any event rightly assessed 
as owners of the said property under Sec, 9 (1) ? 

The answer to that question would seem to follow from the 
answer to question No. 2 and must also be answered in the 
affirmative. 

The assessee should pay the costs on the original side scale 
less Bs. 100, 

BiiACKWELL, J. — I am of the same opinion. Sec. 9 (1) of the 
Act provides that ; “ The tax shall be payable by an assessee under 
the head* Property ’ in respect of the bona fide annual value of the 
property consisting of any buildings or land appurtenant thereto 
of which he is the owner.*’ According to the scheme of the Act, 
property is assessable in terms of that section, and not in terms 
of income from a business, as it is suggested by the assessee in 
this case that the owners of this property should he assessed. 
The only question with which we are concerned is, who was the 
owner or who were the owners of the property ? On the fact as 
found by the Commissioner, the owners of the property are the 
two individuals who owned ife in equal shares. 

It has been contended on behalf of the assessees that they do 
not constitute an association of individuals owning property, 
that the words ** association of individuals ’* in Sec. 3 are only 
referable to an association of individuals who are joined together 
for purposes of business and that each of the assessees should have 
been assessed individually as a cO'-owner on his share in the in- 
come from the properties, I cannot agree with this contention. 
If it were right, it would involve splitting up the annual rent of 
the property into the undefined shares of the persons who owned 
as tenants in common. That seems to me not permissible, 
having regard to the words of sub-sec. (2) of Sec. 9 of the Act, 
which are as follows: — **]For the purpose of this section, the 
expression annual value * shall be deemed to mean the sum for 
which the property might reasonably be expected to let from 
year to year.** In my view, that means the property as a whole, 
and not divided, separate portions of'it. I think it perfectly clear 
that these two individuals were associated together for the pur- 
pose of acquiring the property and deriving profits from it, and 
that they are assessable as an association of individnals. 
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It has been contended that as one of the assessees at the 
time when the property was acquired, and during the year under 
assessment, was a minor, he could not be associated with the 
major assessee to acquire the property, I do not think we are 
concerned with what was the legal effect of the contract of pur- 
chase entered into. In my opinion, the minor was none the less 
associated with the major assessee in acquiring the property, 
although he was a minor at the time : and I think that all we 
have to decide is whether, as a matter of fact, these ^two 
persons were associated together as individuals for acquiring the 
property, 

I agree that the questions must be answered, as they have 
been answered hy the learned Chief Justice, 

Questions answered accordingly. 


[In the Lahoee High Couet.] 

B. J. HEEEA COMMISSIONER OE INCOME TAX, 
PUNJAB, N.W.P. & DELHI PEOVINGES. 

SiE James Addison and Abdul Eashid, JJ. 

May 13, 1936. 

Pbovident Eund^ — E iiBOTBio Supply Company— Em- 
ployee’s CoNTBIBUTION TO PbOVIDENT EuND — WhETHEE 
Exempt — Licence undeb Indian Eleotbicity Act and Obdeb 

UNDEB TBAMWAYS ACT — EFFECT OF — ‘ RAILWAY AdMINIS- 
tbation’, Definition of — Indian Income Tax Act (XI of 
1922), Seo. 15 (5) — Indian Eleotbicity Act (III of 1903) — 
Indian Tbamways Act (XI op 1886) — Pbovident Eunds Act 
(XIX OF 1925), Sec. 2 (£) & (g). 

The Delhi Electric Supply and Traction Go. Ltd, ^ was an or* 
denary Electricity and Electric Tramway concern which was ad* 
ministering a tramway under a licence granted to its promoters 
under the Electricity Act, 1980, and an Order under the Indian 
Tramways Act, 1886. The assessee who was an employee of the com* 
pany claimed that his contribution to the company's Promdent 
Fundi was exempt from income tax. The provident fund 
was admittedly not a recognised one within Chap. IX*A of 
the Income tax Act, but it was contended that it was a Bail* 
way Provident Fund exempted by Sec. 15 (I). On a reference 
by the Commissioner : Held, that, by being granted an Order 
under the Indian Tramways Act, 1886, the company did 
not become a company administering a tramway under a 
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Special Act of the Indian Legislature^ nor mas it a company 
administering a tramway under a contract with a Local 
Government^ though it was working under a liceyice granted by 
a Local Government ; it was not therefore^ a' Bailway adminis^ 
tration * within the mcanmg of Sec. 2 (/) of the Provident Funds 
Act of 1925^ and its Provident Fund was not a Bailway PrO" 
vident Fund within Section 2 {g) of the said Act and the em- 
ployee's contribution was not, therefore^ exempt from income tax 
und^r Section 15 (I) of the Income Tax Act. 

Case stated under Section 66 (2) of the Indian Income tax 
Act {XI of 1922) by the Commissioner of Income tax, Punjab, 
N« W- F. and Deihi Provinces (Civil Eeference No. 12 of 1936). 

CASE. 

** Case stated under Section 66 (2) of the Income-tax Act, 
referring a question of law' arising from the appeal of the assessee, 
Mr. B. J. Heera, against 1934-35 assessment. 

2. In the account period, the assessee was* an employee of 
the Delhi Electric Supply and Traction Company: and out of 
his salary he contributed to the employee’s Provident Fund the 
sum of Ra. 428, being within the maximum whioh might be 
alio'^able under Section 15 (3). The Fund is not one registered 
within Chapter IX-A of the Act. The assessee claims that the 
Fund is within Sec. 15 (1) of the Act : and that the above con- 
tribution should be taken out of charge accordingly. The Assist- 
ant Commissioner held that the Fund is not within the section. 

3. Neither the Assessment Order, nor the Grroundsof Appeal, 
nor the Appellate Order explains the contention, which has been 
left tacitly as disposed by orders which I passed, (a) on application 
of 35 employees of the Company under Section 33 ; and (b) on 
application of the Company under Sec. 66 (2) ; in respect of the 
33-34 assessment. The following is the relevant part of my order 
in the Company’s case : 

‘‘ The Company is an ordinary Electricity and Electric 
Tramway concern, licensed under the Electricity Act, with obli- 
gation to construct and maintain its tramway on specified routes 
agreed with the Municipality and approved by the Local Govern- 
ment. Its Provident Fund was constituted from 1st January, 
1926 

Now the Company has been pursuing the line that this Fund 
IS one within Section 15 of the Income tax Act, i.e., under the 
Provident Funds Act, XIX of 1925 (by amendments). That Act 
embraces Funds of a Railway Administration (Clause 2 (g) as 
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defined in clause (2) (f), of which the luateriai^pari is: ** Any 

Company administering a railway or tramway in British India 

either under a special Act or under contract with 

a Local Government,’* 

What they contend is that by being gr-anted the above licence 
under the Elgotricity Act they are under '‘contract” with the 
Local Government which issued it. 

Quite plainly they are not — a licence on conditions is not a 
contractual relationship. The clause relates to Company contiol 
of such railway as the old “ Burma Eailways ”, run for Govern- 
ment by the Company under contract: or a "Tramway” like the 
Darjeeling Himalaya Eailway, similarly run. But that matter 
has not the slightest relevance to the present issue, about this 
payment in the Company’s case. It is only its employees who 
would be affected under Sec. 15.” 

4. ’ At no stage has anything been added to the above treat- 
ment : until on my forwarding this Statement in draft for the 
petitioner’s agreement, he has added that he relies also upon the 
licence under the Tramways Act. Although it is not generally 
desirable that new matter should be admitted at so late a stage, 
I have decided to amend the Statement to include this claim : but 
should Your Lordships hold that it alters the position matenally, 
this may please be considered in regard to costs. 

The present licence under the Electricity Act is, under the 
1903 Act, contained under notification No. 123, dated 2nd March, 
1935 of the Punjab Government Gazette. 

The licence ("Order”) under the Tramway Act, XI of 1886, 
IS notification No. 418, dated 2nd July, 1906. 

The Company is the successor to the promoters to whom 
these were granted. 

Copies of these two notifications, and of the Buies of the 
Provident Fund, will be laid before the Court : but it does not 
appear to be necessary to make them formally an Exhibit part of 
the case. 

5. Clause 34 of the Tramway Order expresses it to be with- 
out prejudice to the power of the Governor-General in Council to 
extend the provisions of the Eailway Act to the Tramway : (and 
to be subject to the provisions of the Electricity Act and Eules). 
But it IS not suggested that any such extention has been made 
(and if it had, I do not think it would be material). 

6. The assessee seeks references of the following questions : — 

{a) Whether the item of Es. 428 representing the contribution 
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to the Povident Fund of the Company (The Delhi Electric Snp- 
ply Company and Traction Company Ltd.) is not to be allowed 
in the petitioner’s assessment for 1934-35. 

(b) Whether the Provident Fund maintained by the Com- 
pany is not one to which the Provident Funds Act of 1897, now 
Act XIX of 1925, applies and if so, if it does not fall within the 
purview of Sec. 15 (1) of the Act* 

The only question which is necessary (and which is re' 
ferr#d), is : — 

'‘Is the Delhi Electric Supply and Traction Co., by virtue of 
its Licence under the Indian Electricity Act of 1903 and Order 
under the Indian Tramways Act of 1886, a “Eailway Adminis- 
tration within the terms of clause 2 (f) of the Provident Funds 
Act, XIX of 1925, and its Provident Fund thereby a “Eailway 
Provident Fund^’ within clause 2 (g) thereof ? 

7. In the Commissioner’s opinion, these licences are not 
tantamount to “administering under contract” with (Government. 
Nor is the Company administering under any “Special Act” — it 
is “administering” solely through its own company constitution ; 
and these licensing Acts are not Special but General. 

M. G. Mahajan, for the assessee. 

M. Sikri, for the Commissioner of Income-tax. 

JUDGMENT. 

Under Sec. 66 (2) of the Indian Income Tax Act the Com- 
missioner of Income tax, Punjab, North-West Frontier and 
Delhi Provinces, has referred the following question of law to 
this Court ; — 

“Is the Delhi Electric Supply and Traction Co., by virtue of 
its licence under the Indian Electricity Act of 1903 and Order 
under the Indian Tramways Act of 1886, a ‘Bailway Administra- 
tion^ wuhm the terms of Clause 2 (f) of the Provident Funds Act 
XIX of 1925, and its Provident Fund thereby a ‘Eailway Provi- 
dent Fund’ within Clause 2 (g) thereof ? ” 

The assessee, Mr. B. J. Heera, was an employee of the Delhi 
Electric Supply and Traction Co., during the accounting period. 
Out of his salary the assessee contributed a sum of Es. 428 to the 
Employee’s Provident Fund. The claim of the assessee is that 
this fund falls within the purview of Sec. 15 (1) of the Indian 
Income tax Act and the sum of Es. 428 is not liable to income 
tax. The Employee’s Provident Fund of the Delhi Electric Sup- 
ply and Traction Co., admittedly is not one registered under 
Chapter XI-A of the Income tax Act. 
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The Provident Fund Act of 1897 was replaced by the Provi- 
dent Funds Act, XIX of 1926. It was contended by the learnjed 
Counsel for the assessee that the Delhi Electric Supply and 
Traction Co., fell within the purview of the definition of the words 
“Eailway Administration” as given in See. 2 (f) of the Provident 
Funds Act, 1925. It is laid down by this Act that “ Eailway 
Administration” means any company administering a railway or 
tramway in British India either under a Special Act of Parliament 
or of the Indian ora local Legislature, or under contract with the 
Secretary of State for India in Council, the Governor General in 
Council or a Local Government.” It was contended that by being 
granted an “order” under the Indian Tramways Act (1886), the 
Company became one which was administering a tramway in 
British India under a Special Act of the Indian Legislature. We 
are of the opinion that this contention is devoid of all force. The 
Indiam Tramways Act deals with the construction of tramways 
in general. It is applicable to the whole of British India and was 
not enacted for the purpose of the construction of any particular 
tramway. An Act of this nature cannot be called a ‘Special Act.” 

The only other point agitated by the learned counsel for the 
assessee was that at any rate the Delhi Electric Supply and Trac- 
tion Go., was administering a tramway under contract w?th a 
Local Government and that the Company must, therefore, be re- 
garded as a "Eailway administration” within the meaning of Sec. 
2 (f) of the Provident Funds Act. Eeference was made in this con- 
nection to Secs. 7, 23, 36 and 39 of the Indian Tramways Act. 
After considering all the relevant sections we are of the opinion 
that the Delhi Electric Supply and Traction Co., was administer- 
ing a tramway under a licence granted to the promoters on the 
2nd July 1906, and that the Company was not administering the 
tramway under contract with the Local Government. No con- 
tract was ever entered into between the Company and the Local 
Government, and the licence granted to the Company under the 
Tramways Act was a unilateral act which could not be regarded 
as a contract between the Company and the Local Government. 
A licence granted to a company on certain conditions does not 
create a contractual relationship. Such a relationship can only be 
created by an agreement between two parties and no such agree- 
ment is referred to in the "Order” whereby the promoters of the 
Delhi Tramways were granted a licence on the 2nd of July 1906. 

For the reasons given above, we hold that the Delhi Electric 
Supply and Traction Co., is not a "Eailway administration” 
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within the pnrTiew of Sec. 2 (f) of the Provident Pnnds Act 
(1926) and its provident fund is not a “Eailway Provident Fund” 
within the meaning of Sec. 2 (g) thereof. We answer the ques- 
tion referred to ns accordingly. The assessee shall pay the costs 
of the Commissioner of Income tax. 

Beference answered accordingly^ 

[In the Nagpub High Coubt.] 

TRIMBAK TOTAEAM 

V, 

COMMISSIONER OE INCOME TAX, C. P. and U.P. 

PUBANIK, J. 

August 16, 1937. 

Rbpebenoe— Commissioneb’s Obdbb in Revision Maintain- 
ing Assistant Commissioneb’s Obdee Rejecting Assbssee’s 
Appeal — Whether Obdeb Pbejudioial To Assessment — Com- 
petency OP Application foe Eeperence — Application, Whe* 

THEB OAN BE REGARDED AS ONE AGAINST ASSISTANT COMMISSIONER’S 

Order — Indian Income Tax Aot (XI op 1922), Secs. 33, 66 (2), 

Xfnder the Indian Income Tax Act as amended in 1983, no re- 
ference lies against an order of a Commissioner of Income Tax 
under Sec* 38 of the Act unless the order is one which involves an 
enhancement of assessment or is otherwise such as is prejudicial 
to the assessed; and if the Commissioner simply maintains the 
order of the Assistant Commissioner and the assessment made by 
him, it cannot be said that the order of the Commissioner of In- 
come Tax is such as is prejudicial to the assessed, and the Com- 
missioner cannot he required under Sec, 66 (S) to make a reference 
to the High Court, 

When an appeal was dismissed hy the Assistant Commission- 
er on 11 10-1984, an application to the Commissioner under Sec, 
88 to revise the order was dismissed on 12-12-1934 and the asses- 
sed made an application on 6-2-1936 to the Commissioner to make 
a reference to the High Court without even indicating that he was 
applying for a reference of questions of law involved in the Assist- 
ant Commissioner's order : Held , — that the application could not 
be regarded as one for a reference of questions of latv raised in 
the Assistant CowMissionerhs order, and, as the order of the Com- 
missioner was 7iot prejudicial to the assessed, the application for 
reference was not maintainable. 
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Madeas [1935] (I.L.E. 58 Mad. 367 ; 1935 I.T.E. 56 : 8 I.T.G.' 
74; A.I.E. 1935 Mad. mi) followed. 

Application under 8ec. 66 (3) of the Indian Income Tax Act, 
1922, requesting the High Court to direct the Commissioner of 
Income Tax, C.P, and U.P. to state a case : (M. C. C. No. 20-B of 
1936). 

M, B. Bobde for the Assesses. 

D. N. Chaudhury for the Commissioner of Income-tax. 

ORDER 

This is an application for issue of a writ of mandamus against 
the Commissioner of Income-tax under Sec. 66 (3) of the Income 
Tax Act. 

2. The applicant was assessed to income tax by the Income 
Tax Officer, Khamgaon by an order under Sec, 23(3) of the 
Income Tax Act dated 19 — 2 — 34 for the Assessment year 1933-34. 
An appeal was then preferred to the Assistant Commissioner, 
Amraoti, but it was dismissed by order dated 11-10-34. The 
Commissioner of Income Tax was requested to revise this order 
but he declined. to revise (vide his order dated 12-12-34.) There- 
after the applicant applied to the Commissioner of Income^ax, 
under Sec. 66 (2) accompanied by a fee of Es. 100 requiring him 
to refer to the High Court the question of law arising out of the 
aforesaid order but the Commissioner of Income-tax refused to 
state the case by order dated 13 — 2 — 35, The applicant feeling 
himself aggrieved by this decision of the Commissioner of Income- 
tax has preferred this application for issue of a writ of mandamus 
against the Commissioner of Income-tax. 

3. A preliminary objection was raised at the hearing that this 
application is not tenable. It is contended that under the new 
amendment of Sec. 66 of the Income-tax Act, no reference lies, 
against an order of the Income-tax Commissioner under Sec. 33 
unless the order is one which involves an enhancement of the 
assessment or is otherwise such as is prejudicial to the assessee, but 
if the Income-tax Commissioner simply maintains the decision of 
the Assistant Commissioner and the assessment made by him, it 
cannot be said that the order of the Commissioner of Income-tax 
is such as is prejudicial to the assessee. This was the view taken in 
VenkatachalamY. Commissioner of Income Tax, Madras (I.L.E. 

68 Mad. 367 at 369) and has been followed by a Divisional Bench 
of this High Court in M.J.O. No. 80 of 1935. Counsel for the 

1-7$ 
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a^sessee replying to this objection argued that it was not proper to 
urge that when he applied to the Commissioner of Income Tax 
under Sec. 66 (2) for making a reference he was applying for an 
order of reference arising out of the order of the Commissioner of 
Income tax, . It was argued that it could not be presumed that the 
applicant was making an untenable application if under the proYiso 
of Sec. 66 (2) as amended no application for reference could be 
made. If the Income-tax Commissioner has only maintained the 
ordef of the Assistant Commissioner of Income tax it was not proper 
to say that the application that was made was against the order of 
the Commissioner of Income tax. Counsel for applicant wants me 
to hold that the application was one against the order of the Assist- 
ant Commissioner of Income tax and that the same has been 
refused. He therefore maintains that his application is tenable 
and that the writ should be issued against the Commissioner of 
Income tax. The argument of the Counsel for the applicant 
though ingenious has no substance. In his application to the 
Income tax Commissioner he has very clearly stated that he was 
applying for reference after the decision by the Commissioner of 
Income tax on 12-12-19<S4. He also stated therein that he received 
the intimation of the order on or about the 20th December 1934. 
This application for reference was filed before the Commissioner 
for Income tax on the 6th February 1936. It is idle to argue that 
it was an application against the order of the Assistant Commis- 
sioner of Income tax. Under the Income tax Act, an application 
for reference has to be filed within 60 days of the date on which the 
assessee is served with a notice of an order under Sec. 31 or 32 or 
of an order under Sec. 33 enhancing an assessment or otherwise 
prejudicial to him. The application before the Commissioner of 
Income tax was filed within 60 days of the service of a notice of 
an order under Sec. 33. The Commissioner of Income tax rejected 
that application pointing out that no reference lay inasmuch as 
his order did not enhance the assessment and was not such as was 
otherwise prejudicial to the' assessee. In the application for the 
writ of mandamus in this court it has been very clearly stated in 
the application that the Commissioner of Income tax dismissed the 
application for review by order dated 12-12-1934 and thereupon the 
applicant made an application to the Commissioner of Income tax 
under Sec. 66 (2) requiring him to refer to the High Court the 
questions of law arising out of the aforesaid order and decision. 
Nothing could be clearer than this statement of the assessee that 
bis application for reference to the Commissioner of Income tax 
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was one arising out of the order of the Commissioner himself 
and not from the order of the Assistant Commissioner of Income 
tax as is argued before me. 

4. It is not disputed before me that if his application was 
against the order of the Commissioner of Income Tax it is not 
tenable, but it was tried to be argued that as the income tax case 
was pending at the time when the amendment permitting appli- 
cation for reference against the oi'ders of Income Tax Commis- 
sioner in certain cases was introduced the amendment shouI(i not 
govern the case of the present assessee but his case should be 
governed by the Act as it was before the amendment was insert- 
ed in it. This does not in any way make the position of the 
assessee better. Under the old Act in no case a reference arose from 
an order under Sec. 33 of the Act. Eeference could be made only 
against the order of the Assistant Commissioner of Income Tax. 
The assessee^s counsel wants me to hold that as the old Act ap- 
plied, his application must be treated as one from the order of the 
Assistant Commissioner of Income Tax. I am clearly of opinion 
that when the application was made the amendment had already 
come into force, it being an amendment of the year of 1933 and it 
was only in view of that amendment that the application bi^fore 
the Commissioner of Income Tax for reference was made. All 
pending cases will be governed by the Act so amended. The 
assessee has failed to make any application for reference from the 
order of the Assistant Commissioner of Income Tax within the 
stipulated period and I do not find throughout the proceedings 
any reference whatsoever to the order of the Assistant Commis- 
sioner of Income Tax from which a reference was sought. The 
argument of the respondent therefore regarding the main- 
tainability of the application is not sound and cannot be accepted. 

5. As I have already stated the assessee’s counsel before me 
did not try to maintain that the view taken in VenJcatackalam v. 
Commissioner of Income Tax, Madras (I.L.E. 58 Mad. 367 at 369) 
and followed in Mis. J. 0. No. 80 of 1936 by a Divisional Bench 
of this Court was in any way wrong. It was not also argued before 
me that the order of the Income Tax Commissioner though 
one maintaining the order of the Assistant Commissioner was 
such as should be treated as otherwise prejudicial to the interests 
of the assessee. In fact no attempt was made for maintaining the 
application as one arising out of the order of the Commissioner 
of Income Tax though it purports to be one arising out of that 
order. The preliminary objection therefore prevails and the ap- 
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severed bis connection with the Sim and thereafter the business 
was continued by the petitioner and the remaining 2 partners. 
Each partner of M.A.L. Saigon and M.A.L. Eangoon was the re- 
presentative of a Hindu undivided family on whose behalf he 
received his share of profits in these firms. One of these fami- 
lies became divided into two groups in 1930-31 and the share held 
on its behalf in the M.A.L. firms at Eangoon and Saigon was 
divided between the two gronps equally, the representative of 
eactvbecoming a partner. Thus there are at present 4 part- 
ners including the petitioner in the M.A.L. firm, Eangoon, and 
they are also the partners of the M.A.L. firm, Saigon. Each 
partner owns the same share in both the firms, the peti- 
tioner l/3rd, another partner l/3rd and each of i the remaining 
2 partners l/6th. All the partners are individually assessees 
on the file of the Income-tax OflScer, Karaikudi (II) circle. 
The firms in Burma are assessed by the respective Income- 
tax Officers in Burma. 

4. For the assessment of the year 1932-33 (previous year — 
Tamil year Prajothpathi, corresponding to 13-4-1931 to 
12-4-1932) the petitioner was originally assessed on a total in- 


come computed at Es. 11,675 as below : — 

p Rs. 

Property 333 

Business : 

Remittance from M.A.L., Saigon 83 

Share of profit from the Al. Ve. V., Thongwa 
(not taxed) as reported by the Income-tax 
Officer, Eangoon, who assessed the firm 1,229 

Share of profits from M.A.L., Thongwa (not 
^ taxed) as reported by the Income-tax Officer, 
Eangoon, who assessed the firm 30 

Share of profits from M.A.L., Eayan and 
M.A.L., Eangoon taxed) (estimated) 10,000 

Total income 11,675 


Subsequently it was found that the petitioner’s share of the 
profits of the M.A.L. firms in Burma was only Es. 1,966 and I 
accordingly revised the assessment under Section 33. The total 
income as revised by me was Es. 3,640. 

6. During the year of account, the M.A.L. firm, Saigon, 
remitted to the M.A.L. firm, Eangoon, Es. 59,967-8-0 as per 
details below : — 
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Es. A. P. 

21-6-1931. Remittance by telegraphic transfer 
throngh the Chartered Bank 
dollars 60,000 with exchange at 
Es. 1051 ... ... 52,875 0 ‘0 

8-3-1982. Remittance by means of Hong- 
kong and Shanghai Bank draft 
dollars 3,000 with exchange at 
Es. 1431 ... ... 4,312 S' 0 

23-3-1932. Remittance by means of Hong- 
kong and Shanghai Bank draft 
dollars 2,000 with exchange at 
Es. 139 ... ... 2,780 0 0 

Total ... 69,967 8 0 


The M.A.L. firm Rangoon, paid Es. 36,769-3-9 on account of 
hundies drawn by M.A.L. Saigon as noted below — 

Date of Date of payment Amount of the 


hundi. 

in Eangoon. hnndi. 



Es. 

A. 

p. 

30th Thai Prajothpathi 

28th Masi Prajothpathi 

% 


(12-2-1932) 

(11-3-1932) 7,375 

0 

0 

6th Masi Prajothpathi 

1st Panguni Prajothpathi 



(18-2-1932) 

(13:3-1932) 3,276 

11 

0 

6th Masi Prajothpathi 

5th Panguni Prajothpathi 



(18-2-1932) 

(17-3-1932) 7,387 

8 

0 

11th Masi Prajothpathi 

11th Panguni Prajothpathi 



(23-2-1932) 

(23-3-1932) 8,865 

0 

0 

11th Masi Prajothpathi 

26th Panguni Prajothpathi 



(23-2-1932) 

(7-4-1932) 8,865 

0 

0 


Total ... 36,769 

3 

9 


In the books of the Eangoon firm, both the receipts from 
Saigon and the payment on behalf of Saigon were entered in the 
same folio styled “ Saigon shop.” On 5th Masi Prajothpathi, a 
sum of Es. 2,054-2 6 was credited to this account being the in- 
terest due till then and at the end of the year the account was 
balanced with a credit of Es. 26,133-12-6 in favour of Saigon. 

6. The Income Tax OfiScer, Karaikudi (II) circle noticed these 
remittances in the course of the original assessment proceedings 
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against; the petitioner. He however did not include any portion of 
the remittances in the assessment made on the petitioner but repor. 
ted these figures to the Income-tax Officer, Eangoon by whom the 
M,A.L. firm, Eangoon was assessed. That officer proposed to tax 
these amounts in the Hands of the M. A. L. firm, Eangoon as remit- 
tance of profit under Sec 4 (2) of the Act. But the M.A.L, firmi 
Eangoon contended that the firms at Eangoon and Saigon were 
separate and independent of each other and that the remittances re- 
ceived by the Eangoon firm from the Saigon firm were not assess- 
able in the hands of the former but should be assessed m the 
hands of the partners individually on the strength of the ruling in 
Martin and Company’s case reported as Martin Co. v. Commis- 
sioner of Income Tax^ Bengal. The Income-tax Officer, Eangoon 
accepted this contention and accordingly reported to the Income- 
tax Officer, Karaikudi (II) circle that the proportionate share of 
each partner in the amount remitted from Saigon to Eangoon 
might be taxed in his hands. The Income-tax Officer, Karaikudi 
(II) circle had also other information that the petitioner’s income 
had escaped assessment. He accordingly started on 15th January 
1934 proceedings under Sec. 34 of the Act to assess the income 
under “Business ” that had escaped assessment and to re-assess 
the income that had been assessed at too low a rate in the hands 
of the petitioner. The petitioner filed a revised return declaring 
an income of Es. 19,825, against Es. 3,640 assessed. This includ- 
ed only Es. Ill on account of remittance of profits from the 
Saigon firm. The petitioner admitted the remittances of 
Es. 69,967-8-0 mentioned above but contended that as the moneys 
passed from Saigon to Eangoon in the usual course of business 
they could not be considered to be remittances of profit to the 
partners of the Rangoon firms, that the Saigon agent made these 
remittances as he wanted to specnlate in exchange, that the remit- * 
fcances were exhibited in the accounts as loans made by the Saigon 
firm to the Eangoon firm and not as profits of the partners brought 
to Eangoon ; that the fact that the remittances had been 
made was before the Income Tax Officer, Karaikudi (II) cir- 
cle when he made the original assessment and that therefore 
no income had escaped assessment within the meaning of 
Sec. 34 of Act, and that the sum of Es. 35,769 paid on be- 
half of the Saigon firm by the Eangoon firm should be de- 
ducted from the total amount received from Saigon and to 
that extent the amount remitted was not liable to be taxed 
m any case. The petitioner further contended that the 
share of the profits of the Al. Ye. Y. Firm, Thongwa, and 
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firm Thongwa included in the original assessmeiit was in- 
correct and that in the assessment under Section 34 proposed to be 
made by the Income tax OfiScer the correct figures should be 
adopted, ^ 

7. The Income Tax Officer held that^he proceedings under 
Sec, 34 were valid as the income which was sought to be assessed 
hadsnot been excluded afterexaminmg the facts connected with the 
remittance in question and recording a definite finding as to its 
liability to assessment. In regard to the shares of the profits of 
the 2 firms mentioned above the petitioner had not appealed 
against his original assessment in which they had been included 
and therefore the Income Tax Officer held that he had no power 
to revise them in the proceedings under Section 34 started in 
order to assess the income that had escaped assessment. In 
regard to the contention that no profits had been remitted from 
Saigon to Rangoon the Income Tax Officer asked the petitioner 
to produce the correspondence that had passed between the 
petitioner’s headquarters and the Saigon and Rangoon firms* 
The petitioner produced only 4 letters. He admitted that there 
were other letters but said that they could not be traced. 
The Income tax Officer found that at the time when the 
money was remitted by the Saigon firm there was a large Bu?pius 
to the credit of the Saigon firm in the Chartered Bank at 
Saigon at a very low rate of inberest without any prospect of in- 
vestment in Saigon, that the Saigon firm had largely accumulated 
profits in excess of the amount remitted, that the Bangoon firm 
had largely overdrawn from the banks there and that the money 
was remitted from Saigon to Rangoon under instructions from the 
petitioner and the other partners in order to reduce Rangoon firms 
liabilities. The petitioner’s agent admitted that there was no 
contract between the Saigon agent and the Rangoon agent in 
respect of the alleged loan. • In fact there was no correspondence 
between them nor did the agent of the Rangoon firm execute any 
promissory note or other document for the amount received from 
Saigon, It was not part of the regular business of the M.A.Ij. 
firm, Saigon, to lend money to persons in Burma. The Rangoon 
firm employed large sums of borrowed money for its business and 
the amount remitted was utilised to reduce the Rangoon firm’s 
indebtedness. On these facts the Income tax Officer, Karaikudi 
(II) circle, held that the remittances by the M.A.Ii., firm, Saigon, 
to the M.A.Li, firm, Rangoon amounted, to a withdrawal to 
British India by the petitioner and his partners of their 
surplus profits available for remittance in Saigon and^that 
the petitioner’s share, viz., Es. 19,989 of the total remittances 

1—77 
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to British India was therefore taxable in his hands. As regards 
the sum of Es. 35,763.(amount paid for the hundies) claimed by 
the petitioner as a deduction from the remittances the Income 
tax Officer found thaj^ there was a long interval between the 
dates on which the m;pney came from Saigon toEangoon and 
the dates on which Bangoon paid money for the hundies and 
there was no evidence to show that the hundies were paid out of 
remittances. The Income tax Officer therefore disallowed this 
claiijp. The interest (Es. 2,054) credited to the Saigon account 
in the hooks of the Eangoon firm was allowed as an expenditure 
in computing the profits of the M.A.L. firm, Eangoon. The 
Income tax Officer, Karaikudi (II) circle, therefore held that the 
petitioner’s share of this interest, viz., Es. 684, was also income 
taxable in his hands. The petitioner admitted in the revised 
return that he had received Es. 16,680 as interest in respect of 
other deposits not included in the original assessment. After 
allowing the interest paid and including Es. 684 mentioned above 
the total interest received by the petitioner amounted to Es. 17,248. 
In the result the Income tax Officer determined the petitioner’s 
total income to be Es. 40,877 as below ; — 

Es. 

rTotal income according to the original assess- 
ment as revised by me ... 3,640 

Eemittances of foreign profits now included 

in the assessment ... 19,989 

Interest on deposits now added ... 17,248 

Total income ... 40,877 


The Income tax Officer made a supplemental assessment ac- 
cordingly. A copy of his order is filed marked Exhibit A. 

8. The petitioner appealed to the Assistant Commissioner 
and objected to the inclusion in the supplemental assessment of 
the sum of Es. 19,989 and Es. 684 and some other items which 
are not relevant for the purposes of this application and raised the 
same contentions. The Assistant Commissioner found that the 
action taken by the Income tax Officer under S. 34 was legal, that 
the sum of Es. 19,989 came out of profits and that ihe amounts 
said to have been remitted back to Saigon being the value of the 
hundies paid could not be deducted from the amount received for 
purposes of assessment, as foreign profits received in British India 
attract liability to British Indian income tax the moment they are 
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received in or brought into British India irrespective of the sub- 
sequent use made of them. He accordingly confirmed the supple, 
mental assessment and dismissed the appeal. A copy of his order 
is filed, marked Exhibit B. 

9. The petitioner requires me to re'^er to the High Court 
four questions marked (a), (b), (c) and (d) in the petition alleged 
to be questions of law arising out of the Assistant Commissioner's 
order. Of these, I consider it unnecessary to refer to the Court 
questions (a), (c), (d) and the 1st part of question (b) for** the 
reasons given in my order of this date issued separately. In my 
opinion the only question of law that arises for a decision on the 
facts of this case is the following : 

Qurstion. — Whether the sum of Es. 59,968 remitted in 
1931-32 by the Saigon partnership out of its profits to the 
Kangoon partnership amounted to a receipt of profits pro tanio 
by the partners in 1931-32 so as to be assessable in their hands. 

The facts found are (1) that there was no regular course of 
bigness between the Siigon firm and the Eangoon firm, (2) that 
the Saigon agent did not speculate in exchange as contended by 
the petitioner, (3) that there was no contract between the agents 
of the Saigon firm and the Eangoon firm in respect of these 
remittances, (4) that the petitioner and his partners had large 
funds in the Saigon firm including accumulated profits available 
for remittance, (5) that the Eangoon firm always employed large 
sums of borrowed capital, (6) that the petitioner found it more 
profitable at the time to invest money in Rangoon than in Saigon, 

(7) that the money was remitted from the Saigon firm to the 
Rangoon firm under instructions from the petitioner and his 
partners to be employed in the business of the Eangoon firm, 

(8) that the Rangoon and Saigon firms were separate and 
independent of each other, and (9j that the petitioner and his 
partners admitted before the Income tax Officer, Eangoon, that 
the amount remitted to the Rangoon firm was profit taxable in 
the hands of the partners. 

These facts, in my opinion, clearly support the conclusion 
that the remittance of the money by the Saigon firm was at the 
instance of its partners and that the money was received by the 
Eangoon firm on behalf of its partners- Instead of receiving the 
profit directly from Saigon and sending it to the Rangoon firm 
which was badly in need of funds the partners used the more con- 
venient and businesslike method of asking their Saigon firm to 
send the amount. directly to the Eangoon firm. The transaction 
amounted in substance to a bringing into British India of the 
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individual partner’s proportionate shares of the remittance out of 
their shares of profit available for remittance in Saigon. The 
fact that a firm and its partners are treated as separate entities 
for purposes of income-tax does not alter the nature of the trans- 
action. A firm has noHseparate existence apart from its partners, 

I am therefore of the opinion that the sum of Rs. 59,968 received 
by the Rangoon firm must be held to have been received by the 
petitioner and his partners in the ratio in which they hold shares 
in their firm at Saigon. The sum of Rs. 19,989 was correctly 
included in the petitioner’s assessment. The question should be 
answered accordingly. 

K. S. KrisJmaswamy Ayyangar and P. B. Srinivasan, for 
the Assessee. 

M. Fatanjali Sastri, for the Commisaioner of Income Tax. 
JUDGMENT. 

The Chief Justice. — The question propounded is, “Whether 
the sum Es. 69,968 remitted in 1981-32 by the Saigon parti^- 
, ship out of its profits to the Rangoon partnership amounted to a 
receipt of profits pro tanto by the partners in 1931-32 so as to be 
assessable in their hands’’. 

r 

The assessee was and is a partner in a money-lending busi- 
ness carried on m Rangoon consisting of three partners under the 
vilasam of M.A.L. The same three partners are the sole part- 
ners m a similar business carried on in Saigon under the same 
mlmam. During the period commencing with the 21st May 
1931 and ending on the 24th March 1932 by means of three remit- 
tances made by telegraphic transfers and bank drafts a sum of 
E.S, 59,967-8-0 was remitted by Saigon to Rangoon. It has been 
found as a fact that these remittances came out of profits made 
by the Saigon partnership. Under these circumstances the share 
of the assessee in that sum was assessed under Sec. 34 of the 
Indian Income tax Act, The contention put before the Income 
tax Officer was that the partnership itself ought not to be assessed 
and it appears also that the advocate who appeared before the 
Income tax Officer, Rangoon, who had charge of this matter 
admiited that the individual partners should instead be assessed. 
In any case, quite apart from the decision in MarUn d Co. v. Gom- 
rmssioner oj Income Tax^ Bengal, that the contention of the asses- 
see was correct and that the partnership was not liable tobe assess- 
ed to income tax. The Income tax Officer then proceeded to assess 
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the partners individually. The contention raised before us is that 
they are not liable to be so assessed ; and it was strenuously argued 
that upon the authority of the case already referred to, this being 
a remittance from a separate entity, namely, the Saigon partner- 
ship^ to another entity, namely, the Eangoo'a partnership, the part- 
nership was not liable to be assessed. From this Mr. K, 
Krishnaswami Iyengar who appeared on behalf of the assessee 
contended that the partners also could not be assessed though he 
conceded that this sum could not escape assessment but was quite 
unable to state upon whom the assessment was to be made other 
than the individual partners of the partnership. His argument 
was that this was a remittance of a lump sum of profits and until 
there had been an allocation amongst the partners of their shares 
in these profits, the individual partners could not be held to 
have received these profits and that until there was such 
an allocation, it could not be said that there was any receipt by 
them of the profits. He relied upon the decision of this High 
Court in jS.L.S'. Ghettiappa Ghettiar d others v. Commissioner 
of Income Tax, Madras* 

The answer to this contention seems to me to be this that 
there was admittedly a receipt in British India of profits gained 
abroad. By whom were those profits received ? If the conten- 
tion of the assessee before the Income-tax Officer was correct, 
then those profits were not received by the partnership in such a 
way as to render the partnership itself assessable. But as those 
profits had been received they must have been received by some- 
body. The only other alternative is that they were received by 
the partners individually and there does not seem to me to be any 
other possible alternative. If the partnership itself is not asses- 
sable, clearly, in my view, the individual partners are. Although 
it may be true that they have not received this money into their 
own hands, the receipt of this money by the partnership was a re- 
ceipt on behalf of the partners and if, as is contended by the asses, 
see, the decision in S.L.S. Chettiappa Ghettiar v. Commissioner of 
Income Tax, Madras, goes to the length of saying that until there 
is an allocation amongst the partners of the profits there can be 
no receipt, with great respect I feel myself unable to agree with 
it. The deed of partnership of the Eangoon business sets out the 
shares to which each of the three partners is entitled and, the 
money having been received by the partnership on behalf of the 
partners, it is merely a matter of arithmetic to ascertain what the 
share in those profits of each of the individual partners is. There 
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is nothing in the Indian Income-tax Act which says that a 
partnership or a firm is to be assessed first. Either the firm itself 
is liable to be assessed or its individual partners. In this case an 
attempt was made to assess the firm and yielding to contention 
raised by the assessee, "the firm was absolved from assessment and 
the individual partners were sought to be assessed. I think that 
the Income-tax Officer was mistaken in holding that the partner- 
ship was not liable to assessment in respect of these profits as, in 
my Opinion, Martin^ ^ case already referred to does not touch this 
point at all. These profits therefore escaped assessment in the 
hands of the firm and it was open to the income-tax authorities to 
assess the partners individually. It seems to me that if any 
authority for such a procedure is needed, it is to be found in the 
decision in Neemchand Daga v. Commissioner of Income4ax^ 
Bengal, In my view, the assessee was clearly assessable to 
income-tax in respect of his share in the sum of Es. 59,968. The 
question must, therefore, be answered in the affirmative. The 
Commissioner of Income-tax will get Es. 250 costs. 

King, J. : — I agree. 

Gentle, J. : — ^I agree. 

Reference answered in the affirmative. 


IIn the Nagpue High Coubt.] 

HAZAEI LAL u. EMPEROE. 

Pollock, J. 

April 20, 1937. 

Offence— Palse Eetuen — False Veeipication — Peoduc- 
TioN OF False Accounts — Nature of Offences — Prosecution 
ON Complaint of Income Tax Officer without Assistant 
Commissioner’s Sanction — Legality — Income Tax Act (XI of 
1922), Sec. 52— Indian Penal Code, 1860, Secs. 177, 182, 193, 
196 — Criminal Pbooedube Code, 1898, Section 476. 

A person who makes a false return of his income to an In- 
come Tax Officer can be prosecuted for an offence under Section 
182 of the Penal Code on the complaint of the Income Tax Officer 
even without the sanction of the Assistant Commissioner , inas- 
much as an Income Tax Officer is a Court within Section 476 of 
the Criminal Procedure Code. 
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Sec. 52 of the Income Tax Act deals only with a false state- 
ment in the verification clause and does not cover a false state- 
ment in the statement of income to which the verification clause 
attached. 

The fact that the assessee was bound byelaw to submit a return 
does not prevent a conviction under Sec. 182 of the Penal Code if 
the return is false. 

Proceedings before an Income Tax Officer cannot he said to 
start until there is some enquiry into the income of the assessee.and 
a statement made in a return of income is noif therefore^ evidence 
given in a proceeding before an Income Tax Officer. An assessee 
cannot^ consequently , be convicted of an offence under Sec. 193^ 
Penal Gode^ in respect of a false statement made in the verification 
clause in a return of income. Sec. 52 of the Income Tax Act covers 
such an offence and makes it punishable under Sec. I?'?, Penal 
Code. 

If an assessee produces before an Income Tax Officer false evid- 
ence to support the return made by him he can he convicted under 
Sec. 196 i Penal CodCt even though the accounts are not produced 
voluntarily but under the order of the Income Tax Officer. 

Oases referred to : 

Asst. Sessions Judge, North Argot v. Ramammal [1911] 
(I. L. E. 39 M. 387 ; 22 M. L. J. 141 ; 13 L C. 275 ; 13 Or. L.J. 
36). 

Emperor v. Lachman Singh [1928] (I. L.R. 7 Pat. 7] 6). 

Emperor v. Mohit Kumar Mukbrjee [1925] (I.L.E, 52 0aL 
881 ; A. I. E, 1926 Cal. 89 ; 91 I. 0. 993 ; 27 Or. L. J. 177). 

Muthiah Chetty, In re [1911] (I. L. E. 36 Mad. 392; 22 
M. L. J. 181 ; 13 I. 0. 286 ; 13 Or. L. J. 46). 

Natabaja Iyer, In re [1911] (I. L. E. 36 Mad, 72; 23 
M. L, J. 393 ; 16 I. 0. 765 ; 1912 M. W. N. 1012 ; 13 Or. L. J. 723). 

PuNAMCHAND Maneklal, In BE [1914] (I.L E. 38 Bom. 642). 

Queen Empress v. Ramji Sajababao [1886] (I.L.E. 10 Bom. 
124). 

Sultan v. Major Welbouene [1926] (I. L. E. SEang. 577 ; 
A. L R. 1925 Rang. 364 ; 90 I. 0. 316). 

Criminal Revision No. 52 of 1937 decided on 20-4-37 arising 
ont of the Judgment in Criminal Appeal No. 269 of 1936, given 
by the Additional Sessions Judge on 26-1-1937, Criminal Case 
No. 3 of 1936. 

Sir Harising Gour^ for the Applicant, 

I. SeUf Standing Counsel, for the Crown, 
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JUDGMENT. 

The applicant Hazarilal has been convicted under Secs. 182, 
193 and 196, Indian Penal Code, and sentenced in the aggregate 
tQ one year’s rigoronSj^inprisonment and a fine of Bs. 1,000. 

2. The Income-tax Officer issued a notice to Hazarilal tinder 
Sec. 22 (2) of the Indian Income-tax Act requiring him to furnish 
a return, in the prescribed form and verified m the prescribed 
manner, of his total income during the previous year, Hazarilal 
submitted the return Ex. P, 1 duly verified and dated 14-5-34 
showing his total income for the year as Es. 896-4-6. The In- 
come-tax Officer did not accept this return as correct and issued 
notices to Hazarilal under Secs. 22 (4) and 23 (2) of the Act, cal- 
ling upon him (i) to produce his account (ii) to attend at the 
Income-tax Officer’s office to produce or to cause to be there pro- 
duced any evidence on which he relied in support of his return. 
Hazarilal appeared before the Income-tax Officer on 16-6-34 when 
be amended the return so as to show his total income for the year 
as Rs. 754-7-9 and he produced his accounts and also certain state- 
ments which the Income-tax Officer demanded. The Income-tax 
Officer came to the conclusion that these accounts were false and 
Hazarilal was eventually assessed to an income of Rs. 8,000, 

3. Hazarilal was prosecuted on a complaint by the Income- 
tax Officer, There are three charges,- The first is that on 14-5-34 
he gave information to the Income-tax Officer intending thereby 
to cause him to exempt him from payment of income-tax and 
thereby committed an offence under Sec. 182 of the Indian Penal 
Code. It has been contended that the offence, if any, was one 
under Sec. 177 of the Indian Penal Code read with Sec, 62 of the 
Indian Income-tax Act and that in the absence of the Assistant 
Commissioner’s sanction, the conviction cannot stand. Sec, 52 
of the Income-tax Act provides that if a person makes a statement 
in a verification mentioned in certain sections of the Act which is 
false, and which he either knows or believes to be false, or does 
not believe to be true, he shall be deemed to have committed the 
offence described in Sec. 177 of the Indian Penal Code. The 
return submitted by Hazarilal consisted of a statement of his total 
income during the previous year and appended to that statement 
was a verification clause. Sec. 62 of the Income-tax Act deals 
only with a false statement in the verification clause and does 
not cover a false statement in the statement of income to which 
the verification clause is attached. 
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4. In Sundaram^s Law of Inoome^tax in India, ihii^ edi- 
tion, page 947, it is stated that the provision in Sec, 52 is without 
prejudice to that in Sec. 476 of the Criminal Procedure Code 
under which a Court can direct a proseC\ntion in respect ot the 
offences mentioned in that section and Committed before the 
* Court and that all the Officers, Assistant Commissioners and 
Commissioners are evidently * Courts ’ for this purpose. It was 
held in Nataraja Iyer In re and In re Punamchand Manehlal 
that an Income-tax Officer is a revenue Court, and Subhedar, 
A.J.C., took the view in Criminal Eevision No. 193 of 1933, that it 
is open to the Income-tax Officer to act tinder Sec. 476, Criminal 
Procedure Code, and make a complaint of the offence committed 
before him, I think there is no doubt that this view is correct. 

6. It is further argued that Hazarilal was bound to submit 
the return of income and that Sec, 182 of the Indian Penal Code 
applies only to information given voluntarily. Sec. 182 runs as 
follows : Whoever gives to any public servant any information 

which he knows or believes to be false ” and there appears to 

me to be no ground for taking the section to mean that the in- 
formation must be voluntarily given. In support of this view I 
may cite the decisions in Queen Empress v. Bamjee SajabarrOf 
King Emperor v. Lachmansingh and Sultan v. Major Welborne. 
In submitting a false return Hazarilal could no doubt have been 
prosecuted under Sec. 177 of the Indian Penal Code, but there is, 
as the learned Additional Sessions Judge has pointed out, an 
additional element in Sec. 182 and that is that the information is 
supplied with the intention of causing a public servant to do or 
omit anything which he ought not to do or omit if the true state 
of facts were known by him. It has been contended that there is 
no proof that the statement of income submitted by Hazarilal 
was in fact false, and that all that has been proved is that there 
were certain omissions in the account. There are concurrent 
findings of both courts that receipts have been omitted from the 
accounts and false entries of expenditure have been inserted in 
order to balance the accounts and that finding must be accepted 
in revision. The statement of income was based on the account 
books, and as those account books have been found to be false it 
necessarily follows that the statement of the income was false. 
The conviction under Sec. 182 is therefore upheld. 

6. The second charge was that Hazarilal on 14-5-34 in the 
course of judicial proceedings before the Income-tax Officer stated 
in evidence that the return of income given by him was a true and 
1^78 
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complete statement of the income received, which statement he 
either knew or believed to be false or did not believe to be true, 
and thereby committed an offence punishable under Sec* 193 of 
the Indian Penal Code'* This charge is based on the verification 
danse attached to the statement of income. Sec. 52 of the Income 
tax Act states that such a false verification is an offence under 
Sec. 177 of the Indian Penal Code. The lower Courts, however, 
have held that it amounted to giving false evidence in the pro- 
ceedmgs before the Income-tax Officer and is therefore an offence 
under Sec. 193 of the Indian Penal Code. Sec. 37 of the Indian 
Income-tax Act provides that any proceedings before an Income- 
tax Officer under Chapter IV shall be deemed to be a ‘judicial 
proceeding ’ within the meaning of Secs. 193 and 228 and for the 
purposes of Sec. 196 of the Indian Penal Code. I do not think 
that the proceedings before the Income-tax Officer can be said to 
start until there is some enquiry into the income of the assessee, 
and in my opinion a statement made in the return of income is 
not evidence given in a proceeding before the Income-tax Officer. 
Sec. 62 of the Income-tax Act provides for the punishment of 
such an offence, making it punishable under Sec. 177 of the 
Indian Penal Code and from this it appears to me that it was not 
intended that it should also be punishable under Section 193. On 
the second charge therefore Hazarilal must be acquitted. 

7. The third charge is that Hazarilal on or about 16-6-34 in 
the course of judicial proceedings before the Income tax Officer 
corruptly used or attempted to use as true or genuine evidence 
which he knew to be false or fabricated and thereby committed 
an offence punishable under Secs. 193-196 of the Indian Penal 
Code. It has been contended that Hazarilal produced his account 
books merely because he was ordered to do so by the Income-tax 
Officer and that he could not therefore be said to use them as 
evidence. I have been referred to the decisions in 
sions Judge^ North Arcot v. Ramainmal and Be Muthiah Ghetty. 
I agree that where a forged document has merely been produced 
in compliance with an order by the Court it cannot be said to 
have been used as evidence- But I do not think that no offence 
can be committed under Sec. 196 if the document has been pro- 
duced in compliance with the order of the Court. As Pace,!- 
has pointed out in Emperors. Mohit Kumar Mukerjee “ whether 
there has been an ‘ user ’ or not depends upon the circum- 
stances of each case and the question whether there has 
been a fraudulent or dishonest user is one of fact. In the present 
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casB Hazarilal in the enquiry before the Income-tax Officer relied 
on his accounts in his attempt to show that his return of income 
was true. He therefore used or attempted to use the accounts' as 
true or genuine evidence. The conviction under Secs. 196/193 is 
therefore upheld. ’’ 

8. Lastly it has been contended that Hazarilal is an old man 
who should not be sent to jail. Hazarilal’s age is given as 60. 
A sentence of imprisonment must be passed under Sec. 196. The 
sentence of six months’ rigorous imprisonment under See. TL82is 
upheld. The sentence of one year’s rigorous imprisonment and 
a fine of Rs. 1,000 awarded for the two offences under Secs. 196 
and 193 will be reduced to a sentence of six months’ rigorous im- 
prisonment and a fine of Rs. 2,000 for the offence under 
Secs, 196/193. The sentence of imprisonment will run con- 
currently. The sentence in the aggregate will therefore be six 
months’ rigorous imprisonment and a fine of Rs, 2,000. In de- 
fault of payment of the fine the accused will undergo rigorous 
imprisonment for a further period of six months. 

Sentence reduced. 


[In the Nagpue High Cotjet.] 

MULLA FIDA ALI BULTAN ALI 

V. 

COMMISSIONER OF INCOME-TAX, C.P. & U.P. 

Pollock, J., and Digbt, J. 

September 22, 1937. 

PiEM — Application fob Registeation as Fiem— Poweb of 
Income Tax Authoeitibs to find that Pabtnbbship Deed was 
NUT Intended to be Acted upon — Finality of Finding — 
Motive of Mbmbees how fab Mateeial — Indian Income Tax 
Act (XI of 1922), Sec, 26-A. 

The question whether the terms of a deed constitute a part- 
nership is quite different from the question whether the deed itself 
is a sham one not intended to he acted upon. 

If the income tax authorities find that a deed of partnership 
is a sham and not intended to be acted upon and there is evidence 
on which they could arrive at such a finding, the High Gourt will 
not weigh the evidence with a view to deciding as court of appeal 
whether the finding is correct or otherwise. 
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Obiter : IJ a partnership has in fact been formed, the 
motive with which it was formed is immaterial. 

Cases referred to : 

. Abowath Beds/ »• Commissionee of Income Tax, Buema 
[1935] (7 I.T.C. 38). ' 

Ayeshibe Pullman Motoe Sbbvioes & David M. Eitohie 
V . OoMMissioNBES OF INLAND REVENUE [1929] (14 Tax Gas. 754; 
8 Apn. T.C. 631). 

Bissesswae Lal Beijlal In re [1930] (I.L.E. 57 Cal. 1226 ; 
4 I.T.C. 366). 

SOOKINABHOI SaLEBHOY V , COMMISSIONBE OF INCOME TaX, 
Bombay [1936] (6 I.T.C. 13). 

JUDGMENT. 

1. The assessee, Mulla Pida Ali Sultan Ali, submitted his 
return of income for the year 1934-35 and an application was 
made under Sec. 26-A of the Indian Income Tax Act for registra- 
tion of a firm purporting to have been brought into existence by 
a partnership deed dated 26-7-1932 which was to come into force 
on 30-10-1932. The members of the firm constituted by this 
deed-were Mulla Fida Ali Sultan Ali and his major sons. 

The deed is as follows : 

(1) That the partnership shall commence from EartiJc 
Sudhi one, 1938 Sambai. 

(2) That the working partners shall have no interest in 
and right and title to the assets, the rolling stock, the goods, 
the capital of the shop run under the name and style of 
Mulla Fida Ali Sultan Ah. 

(3) That the financing partner shall be the sole and exclu- 
sive owner of all the assets, goods, capital and running stock 
of the aforesaid shop. 

(4) That the working partners shall be entitled merely 
to the share of the profit specified herein below. 

(5) That the financing partner shall get 7 as. in a rupee 
by way of his share from the profits of the year after deducting 
the necessary business expenses. He shall be responsible for 
losses and damages to the extent of 7 as. in the rupee. 

(6) That the working partners shall each get 3 as. in the 
rupee by way of their share from the profit of the business after 
deducting the necessary business expenses. Each of them shall 
be held responsible to the extent of 3 as. in the rupee for the losses 
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or damages that may accrue after the commencement of this part- 
nership. 

(7) That the working partners shall each deposit with the 
financing partner Es. 2,500 by way of security for any losses in- 
curred in the business or any damage caused by them or any* of 
them- 

(8) That the financial year of the partnership shall com- 

mence from Kartih Sudhi one of Sambat year to the Aso Wadi 
Amavas. » 

(9) That the account of the partnership business and the 
profits or losses therein shall be settled at the end of the financial 
year. 

(10) That the working partners shall be fully responsible 
for the eflBcient and the proper working of the partnership busi- 
ness. 

(11) That the working partners shall maintain complete 
and regular accounts of the partnership business. That the 
financing partners shall be fully entitled to inspect the accounts 
at any business time he likes. 

(12) That the working partners shall have no power of 
attorney to contract any loan or to incur any debt for or on be- 
half of the partnership business and in the name of the firi3 and 
the shop of Mulla Pida Ali Sultan Ali. 

(13) That the working partners shall not lend or advance 
any goods of the shop or sell any articles on credit without the 
express consent of the financing partner, 

(14) That subject to the restrictions stated in clauses 12 
and 13 hereunto before, the working partners shall have all 
powers proper and necessary for the efficient management and 
the working of the partnership business. 

(15) Thau no business other than that done at present shall 
be started or done by the working partners without the written 
consent of the financing partner. 

(16) That the working partners shall under no circum- 
stances draw on their own account any sum in any month 
exceeding Es. 100. 

(17) That the financing partners shall have the power of 
terminating the partnership of all or any of the working partners 
after giving one full month^s notice to the partner concerned. 

(18) That the working partners or any of them shall be 
at liberty to retire from the partnership after giving one full 
month’s notice on that behalf to the financing partner. 
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(19) That the working partners or any one of them while 
retiring or being removed from partnership shall explain and 
render all acoounts m their charge to the financing partner tohia 
full and entire satisfaction. 

' (20) That the financing partner shall in case of misde- 

meanour or misconduct or gross negligence of the working part- 
ners or any of them shall have the power of removing them 
forthwith from the partnership. 

I' The Income-tax Officer refused the application. 

A similar application had been made towards the end of 1982 
and rejected by an order dated 5-1-1933. A second application 
had been made in 1934 and rejected early in that year. 

The reasons why the application was rejected on 6-1-1938 
were that clauses 2, 3, 4, 12, 13 and 16 of the deed appeared to the 
Income-tax Officer to indicate that the deed was a camouflage 
devised with a view to evade the proper rate of taxation by trans- 
ferring the so called firm to the status of a registered firm. As 
regards clause 7, the Income-tax Officer had ascertained by in- 
quiry that JRs. 2500 had been borrowed from Seth Najat Ali of 
Khandwa at 9 per cent, per annum and he appears to have con- 
sidered that this sum would not be advanced to the sons without 
secQrity unless there were an assurance that the father would 
pay the money. The order was mainly based on suspicion 
aroused by the terms of the deed. In 1933-34 registration was 
refused because it was admitted that no additional evidence could 
be produced by the applicant for registration. In 1934-35 a third 
application was as mentioned above refused and the order of 
refusal is set out below : — 

* The assessee has again put in an application for registra- 
tion of the alleged firm of Fida All Buitanali. it was held in 

1932- 33 case that no firm has infact come into being and that the 
business and property belong individually to Mulla JFida All Sul- 
tanali. It was further held that the partnership deed dated 
25-T-1932 was in effect bogus and did not bring into being a 
genuine partnership. This finding was confirmed m appeal and 
revision in that year. Similarly registration was refused in 

1933- 34 case also and the appeal against the refusal was rejected. 

“ This year again the assessee has put in an application for re- 
gistration on the basis of the same deed, viz., deed of 26-7-1932. It 
IS admitted there is no additional evidence to be produced besides 
that produced in 1932-33 case. I must therefore hold that no 
firm has in fact come into being and that Mulla Fida Aii Sultanali 
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is the sole proprietor of all business and property. A passing re- 
ference is made by Ibrahimkhan in his statement to a fresh deed 
of partnership not yet executed in which the alleged partners 
have been given some additional powers of selling on credit up to 
a certain limit. As the deed is not before •me and is not yet exe- 
cuted, I refrain from commenting about*it. But the intention 
of Mulla Fida Ah to keep the sole proprietorship to himself is ap- 
parent. In this connection the application dated 12-6-1934: and the 
power of attorney filed in 1934-86 can go to show that Fida ^li is 
the owner. As there is no additional evidence and as the matter 
was already decided, I refuse registration and hold that no firm 
exists at all and that it is only a firm which is entitled to 
registration.’'^ 

An appeal was made and the Assistant Commissioner of In- 
come-tax came to the following conclusion : **From a perusal of 
the terms of the partnership deed and as also from the facts found 
by the Income-tax Officer it is perfectly clear that this partnership 
does not fulfil the requirements of Secs. 6 and 6 of the Partner- 
ship Act. 

The following question thas been referred to this court aris- 
ing out of the proceedings : — 

‘^Whether in the circumstances of this case there was evidence 
before the Income-tax Officer to hold that no genuine firm had 
come into existence within the meaning of Sec. 26-A of the Act.’’ 

It is argued by the learned Advocate for the assessee that the 
terms of the deed clearly constitute a partnership. It is also 
pointed oat that the motive with which a partnership may be 
formed is immaterial, reliance being placed on Ayrshire Pullman 
Motor Services d David M. Bitchie v. Commissioners of Inland 
Bevenue, We fully agree with both these contentions and con- 
sider that if the deed were real, there would be no question that 
it would bring into existence a firm. We find ourselves unable 
to accede to the arguments advanced on behalf of the Commis- 
sioner of Income-tax that any or all of the clauses in the deed are 
inconsistent with the formation of a partnership. 

This however is not the question. The material point is 
whether there was evidence before the Income-tax Officer on which 
he was entitled to decide that the deed was a sham and was not in- 
tended to be acted on. It has been very clearly pointed in BiS‘ 
seshwarlal Brijlal, In re^ that the Income-tax Officer is not bound 
to accept such a document at its face value and can require the 
applicant to adduce evidence from which be may satisfy himself 
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of the bona fides of the applicant. “ A deed is not a magical 
talisman 

The case of SooMnaboi Salebhoy v. The Commissioner of In- 
oome4ax, Bombay, relied on by the learned Counsel for the Com- 
missioaer of Income 'fax is disfeingnishable from the present case 
because the terms of the deed were such in themselves as to show 
that they could not constitute a partnership. The case reported 
in Abowath Bros. v. The Commissioner of Income Tax, Burma, is 
also distinguishable from the present case on the ground that the 
facts on which the deed of partnership was held to be unreal were 
extremely strong. The case however is a good authority for the 
proposition that the Income Tax Officer can as stated in the Cal- 
cutta case enquire in the question of fact whether the partner- 
ship is real or is a sham. And indeed in the Scottish case relied 
on by the assessee, it is said, “ The agreement could not have 
stood for a minute if it had been possible to say of it on the facts 
that it was either a fraud or a mere simulative arrangement ” 

It is argued before us by the learned Advocate for the asses- 
see that the partnership deed creates a presumption which must 
be rebutted by evidence which would convince a court of justice. 
We do not however consider that that is the proper 'way in which 
to view the matter or that it is our function to weigh the evidence 
in front of the Income-tax Officer with a view to deciding as in a 
court of appeal whether such presumption was in fact rebutted. 
We take the view that the Income tax Officer was entitled to 
satisfy himself whether the deed was real or was a sham before 
deciding to register the firm. 

There was the following evidence before the Income tax 
Officer in September 1934. 

(1) The fact that the accounts as is admitted before us 
showed distribution of profits according to the terms of the 
deed. 

(2) The fact that there were 2 previous decisions adverse 
to the applicant. 

(3) The fact that the applicant had no further evidence to 
adduce. 

(4) The fact that since the formation of the alleged firm it 
had not been thought necessary to change the powers of attorney 
given by the father at a time when he was admittedly sole owner 
of the business. 

In our judgment failure to adduce more evidence, failure of 
the members of the firm to expose themselves to cross examina* 
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tion, failure fco adduce the evidence of Nafatali who could clearly 
state whether any agreement with the father collateral to the 
contract of loan with the sons did or did not exist, entitled the 
Income tax officer to draw, if he chose, an adverse inference. 
Again the matter of the powers of attorney might have admitted 
of any explanation had the firm members given evidence. It 
may be that the Income tax officer placed more weight on thi^ 
matter than we should, but that was a matter for him. In the 
circumstances we are unable to say that there was no evidence 
before the Income tax Officer on which he could hold that the 
deed was a sham and we therefore answer the reference in the 
affirmative and allow costs of Es. 100 to the Commissioner of 
Income tax to be paid by Mulla Fida Ali Sultanali, 

Reference answered in the affirmative. 


[In the Bombay High Coubt.] 
COMMISSIONER OF INCOME TAX, BOMBAY 

V. 

VISVANATH BHASKAE SATHE. 

Sia J. W. F. Beaumont, C. J., and Blackwell, J, 

March 23, 1937. 

Dbpbbciation of Machinbbt — Maohinbey not used but 
Kept Ready fob, use undeb Pooling Agbebment — Claim fob 
Depeeciation, whetheb Allowable — ‘Used’, Meaning of — 
Indian Income Tax Act (XI of 1922), Sec. 10 (2) (vi). 

The word ‘ used ’ m Sec. 10 {8) (vi) of the Indian Income Tax 
Act should he understood in a wide sense so as to embrace passive 
as well as active user. When machinery is kepi ready for use at 
any moment in a particular factory under an express agreement 
from which taxable profits are earned, the machinery can be said 
to be used for the purposes of the business which earns the profits 
although it is not actually worked, and depreciation allowance 
can be given in respect of such machinery under Sec. 10 (S) {vi) 
of the Indian Income Tax Act. 

The assesses owned a ginning factory and was a member with 
the owners of other ginning factories, of a pool. During the year 
of assessment, the factory of the assesses was not employed in the 
work of ginning in accordance with the pooling agreement, though 
1—79 
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he received a share of the profits. The assesses was however ^ 
under the agreement hound at his own expense to keep his gins and 
other working plant and machinery in good repair and condition 
and working order even when his factory was not working, so that 
it ^ may be ready for ^ actual use at any moment: Heldj on a 
reference by the Commissioner, that in these circumstances the 
assesses was entitled to allowance on account of depreciation in 
respect of the plant and machinery of his factory under Sec, 10 {2) 
(vi) of the Act, even though they were not actually engaged in any 
work in the year. 

Oases referred to : 

Bhikhaji Vbnkatbsh V. Commissioner op Income Tax, C,P. 
and U.P. [1936] (8 I.T.G. 410 ; 1937 I.T.E. 626). 

Rabhakishbn & Sons v. Commissioner of Income Tax, 
Punjab [1929] (3 I.T.O, 73). 

Shbi Gopalji Co. v. Commissioner op Income Tax, Punjab, 
[1932] (5 I.T.C, 267; 1931 Comp. Cas. 299; A.LE. 1931 Lah. 
376 ; 32 P.L.E. 335). 

Case stated by Mr. F. E. Merchant, Commissioner of Income 
Tax, Bombay Presidency, tinder Sec. 66 (2) of the Indian Income 
Tax^Act, in the matter of the assessment of Mr. Viswanath Bhas- 
kar Bathe of Dhuliafor 1935-36. The Commissioner’s statement 
o£ the case was as follows : 

CASE. 

“ Under Sec. 66 (2) of the Indian Income Tax Act, XI of 
1922 (hereinafter referred to as ** the Act ”), and at the instance 
of Mr Vishwanath Bhaskar Sathe of Dhulia, manager of the 
Hindu undivided family under assessment (hereinafter referred to 
as ** the assessee ”), I have the honour to refer to your Lordships 
for favour of decision the question of law set out in para 4 belo'W 
which has arisen out of the income tax assessment of the assessee 
for the financial year 1936-36 ended on Slst March 1936. 

2. Facts of the Case : — The assessee is the owner of a ginning 
factory and during the financial year joined a pool formed by 
several owners of such factories in Dhulia. In accordance with 
the agreement with the pool, only some of the factories were 
allowed to work and the others remained idle getting, of course, 
their share in the profits earned by the pool. The as'sessee’s 
factory remained idle accordingly but duly received its share in 
the profit made under the arrangement, 
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3. For the assessment year 1935-36 which is under dispute, 
the assessee submitted his return of income showing therein an 
income of Es. 3,258-8-0 after deducting Es. 2,380 on account of 
depreciation in respect of the building, machinery and plant per- 
taining to his ginning factory. After examining the accoufits 
produced in support of the return, the Income Tax OfiBcer, West 
Khandesh, assessed him on a total income of Es, 5,722 disallowing 
the above claim for depreciation to the extent of Es. 2,380 on the 
ground that as the factory remained idle during the ye^ of 
account, no such allowance was admissible. A copy of the 
Assessment Order passed is annexed hereto and marked Exhibit A. 
The assessee appealed against the disallowance contending that 
though the machinery was not actually put to any use, he had, 
under the pool agreement, to keep the factory ready for actual 
working and for that purpose he was compelled to keep the 
machinery and building in good order. A translation of the 
petition of appeal and a copy of the grounds of appeal are annexed 
hereto and marked Exhibit B. The Additional Assistant Com- 
missioner of Income Tax, Central Division, Nasik, who heard the 
appeal, however, confirmed the Income Tax Officer's order for the 
reasons given in his decision, a copy whereof is annexed hereto 
and marked Exhibit C. The assessee has, in consequence, By his 
application dated 19th March 1936 (a copy whereof is annexed 
hereto and marked Exhibit D), applied for a reference to the 
High Court under Sec. 66 (2) of the Act. I accordingly submit 
for decision this Statement of the case. 

4. Question for the decision of the Court : — ^I submit for decision 
the following question of law : — 

“ Whether in the circumstances of the case, the Income Tax 
Officer was correct in deciding that the assessee was not entitled 
to any allowance on account of depreciation under Sec. 10 (2) (vi) 
of the Act ? " 

5. Opinion of the Commissioner : — ^As Sec. 66 (2) of the Act 
requires me to give my opinion while forwarding this statement 
of case, I beg to state that the answer to the question should be in 
the affirmative. It is an admitted fact that during the year of 
account concerned, vix., samvat year 1990, the factory was lying 
idle so that the income that was taxed was not earned by working 
it. The claim falls under Sec. 10 (2) (vi) under which an allowance 
in respect of depreciation “ of such buildings, machinery, plant or 
furniture ” is admissible; and the word ** such” italicised by me 
refers to the buildings, machinery, plant or furniture “ used for 
the purposes of the business.” In the present case, the factory was 
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lying idle and was not used for the purposes of the business. 
Hence no depreciation allowance was admissible, as decided by 
the Judicial Commissioner, Nagpur, in the recent case (in which 
the facts were very sii^ilar to those in the present case) of BhiJcaji 
Venkatesh y. Gommis&ioner of Income Tax^ Central and United 
Promnces. Eeference may also be made to the decisions of the 
Lahore High Court in the cases of N. H. Badha Eishen d Sons v. 
Commissioner of Income Tax, Punjab and Shri Gopalji Company 
V, Cdmmuswner of Income Tax, Punjab, 

6. A copy of your Lordships’ decision may be certified to 
me for further action as required by Sec. 66 (6) of the Act.” 

The Advocate General, with the Government Solicitor, for the 
Commissioner of Income Tax. 

G, M. Joslii, for the assessee. 

JUDGMENT. 

Beaumont, C. J. — This is a reference made by the Com- 
missioner of Income Tax under Sec. 66 (2) of the Indian Income 
Tax Act, which raises a question lying in a very small compass, 
but one easier to state than to answer. 

It appears that the assessee, during the year of assessment, 
whicli was the year ending March 31, 1936, owned a ginning 
factory in Dhulia, and he was a member, with the owners of 
other ginning factories, of a pool. The Commissioner finds as a 
fact that during the year of assessment the factory of the assessee 
was not actually employed in the work of ginning ; and presum- 
ably, it was not so employed under some arrangement made by 
the pool, although I have not been referred to any clause of the 
pool agreement under which factories of some of the members 
can be closed. But under clause 16 of the agreement, it is 
provided as follows ; — 

In order to entitle the parties hereto to keep their respec- 
tive shares in the said pool as mentioned in clause 7 hereof, they 
shall keep and maintain at Dhulia during the continuance of this 
agreement his or their gins or other working plant with the 
machinery appertaining thereto as they exist at date of this 
agreement and shall at all times at their own expenses keep the 
same in good repair and condition and m working order and shall 
not during the said term remove or permit to be removed any 
such gins or machinery at Dhulia to any other place or places: 
Provided always that any of the parties hereto shall beat liberty 
if they so desire to close his or their factory or factories and dis- 
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pease with his or their staff and workmen for any period daring 
the contract period, retaining nevertheless his or their right to 
receive his or their share in the said pool/’ 

That danse appears to impose on the^assesaee the obligation 
during the year of assessment at his own .expense to keep his gins 
and other working plant and machinery in good repair and condi- 
tion and working order ; and it is on account of this obligation 
that he becomes entitled to a share of the profits m ade by the pool. 

The question is, whether, in these circumstances, the In^iome 
Tax Officer was correct in deciding that the assessee was not entit- 
led to any allowance on account of depreciation of the machinery 
in his cotton gin. Now, depreciation is allowed under Sec. 10 (2) 
(vi) of the Indian Income Tax A.ct in respect of depreciation of 
such building, machinery, plant or furniture, being the property 
of the assessee ” at the rates specified therein. To find out what 
“such” machinery, plant or furniture means, we have to refer to 
sub-sec. (iv) of Sec. 10 (2) which authorises an allowance in respect 
of insurance of machinery, plant and furniture used for the pur- 
poses of the business. The question, therefore, resolves itself into 
this — was the machinery of the assessee during the year of assess- 
ment used for the purposes of the business from which his profit 
was derived? I agree with the view expressed by the CoH&mis- 
sioner of Income Tax, and in the cases to which he refers, that 
” used ” denotes actual user, and not merely being capable of be- 
ing used. But that does not dispose of the question whether, when 
machinery is kept ready for use at any moment in a particular 
factory under an express contract from which taxable profits are 
earned, the machinery can be said to be used fpr the purposes of 
the business which earns the profits, although it is not actually 
worked. To my mind, it is so used. The business from which the 
profits were derived was that of ginning factories, and the contri- 
bution of the assessee to that business was the obligation to keep 
his machinery ready for actual use at any moment. It is, no 
doubt, true, as the learned Advocate General says, that it is pos- 
sible to give the word “ used ” a more limited meaning and hold 
that it includes only the actual work of the machinery, and it is 
urged that it is that working which occasions depreciation. But 
I think that the word “used” in this section may be given a 
wider meaning and embraces passive as well as active user. Machi- 
nery which is kept idle may well depreciate, particularly during 
the monsoon season. It seems to me that the ultimate test is, 
whether, without the particular user of the machinery relied upon 
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the profits sought to be taxed could have been made ; and as I 
read the agreement in the case, the profits of the assessee during 
the year under assessment could not have been earned except by 
his maintaining his factory in good working order, and that involves 
the user of the factory^ and the machinery. That view is not in 
any way inconsistent with the views of the Lahore High Court 
in Shri Gopalji Company v* Commissioner of Income Tax^ Punjab 
and Provinces and in Badha KisJmi d Sons v. Comniis- 

sionmr of Income Tax^ Punjab, where the facts were different. 
The case of Bhikaji v. Conimtssioner of Income Tax, Central and 
United Provinces, is no doubt nearer to this case, but it does not 
appear from the report of that case that there was any covenant 
to maintain the machinery in question in reserve ready for 
actual use during the year of assessment; and I base my decision 
entirely on the existence of such a covenant in the case. 

In my opinion, the question raised must be answered in the 
negative. We allow the assessee costs on the original side scale. 

Blaokwell, J. : — I agree. 

Reference answered, 

NOTE : The case of Bhikaji Venkatesh referred to in the above 
judgment is reported below : — 


[Ih the Nagpur Judicial Commissioner’s Court.] 

BHIKAJI VENKATESH v. THE COMMiSSIONEE OE 
INCOME TAX, C. P. & U. P. 

Staples and Niyogi, A. J. Cs. 

July 15, 1936. 

Depreciation of Machinery — Pooling Agreement — Fac- 
tories Working In Eotation — Owner op Machinery Not 
Worked During Year of Account, Whether Entitled to 
Depreciation Allowance — Indian Income Tax Act (XI of 
1922), Sec. 10 (2) (ti). 

The assessee who owned a gmmng jaetory joined a pool of the 
owners of such factories. Under the pooling agreement the factor- 
ies worked in rotation and during the year of account the asses- 
see’s factory did not work, though hereoeived his share of the profits 
out of the pool. Held, on a reference by the Commissioner, that, as 
the assessee’s machinery and plant were not actually used for the 
purposes of the business he was not entitled to an allowance for 
depreciation under Sec. 10 (S) (ci) of the Indian Income Tax Act. 



1937] BHIKAJI VENKATESH V. COMMB. OF IHCOMB TAX, 0. P. 627 

Cases referred to ; 

Eadha Kishbn & Sons v. Commissionee op Income Tax, 
Ptojab [1929] (3 LT.C. 73). 

Sbi Gopalji Co. v. Commissionee of Income Tax, Punjab 
[j 931] (6 1.T.C. 257 ; 1931 Comp. Cas. 299' A.I.R. 1931 Lah. 376). 

Sadhuchaean Eot V. Commissionee of Income Tax, Ben- 
gal [1936] (1935 I.T.E. 114; 62 Cal. 804 ; 39 C.W.N. 730 ; 156 
I.C. 394 ; A.I.E. 1936 Cal. 344 : 8 LT.C. 177). 

Case stated under Section 66 (2) of the Indian Income-tax Act 
(XI of 1922) by the Commissioner of Income Tax, Central and 
United Provinces [Miscellaneous Judicial Case No. 46-B of 1934]. 

CASE. 

“Case stated by the Commissioner of Income tax, Central and 
United Provinces, under Sec. 66 (2) of the Indian Income tax Act 
(XI of 1922, hereinafter referred to as the Act) at the instance of 
Eao Bahadur Bhikaji Venkatesh, Managing Proprietor, Balkishen- 
das and Dravid Press Factory, Yeotmal, an unregistered firm (here 
inafter referred to as the asseesee), for the decision of the Hononr ■ 
able Judges of the Judicial Commissioner’s Court, Nagpur, of the 
question of law set out in paragraph 2 of the application made by 
the assesses, arising out of the appellate decision of the As^stant 
Commissioner of Income tax, Nagpur, dated July 21st, 1934, in 
respect of the assessment to income tax for the year 1932-33. 

2. Facts of the case. — The assessee does the business of press- 
ing cotton bales. For the assessment year 1932-33, the assessee 
returned an income of Es. 7,656 which was not accepted. After 
examining the accounts produced in support of it, the Income tax 
Officer assessed it in the amount of Es. 10,062 after disallowing (1) 
Es. 2,312 on account of depreciation at the appropriate rate on the 
original cost of the pressing machinery and (2) Es. 84 depreciation 
on that of the additions to it, on the ground that the machinery 
remained idle in the year of account. A copy of the assessment order 
IS annexed as Appendix A. The assessee appealed contending that 
though the machinery was not actually put to use in consequence 
of its belonging to a combination in which it had entered in the 
year of account it had to be put in proper repair and working 
condition. The Assistant Commissioner overruled this contention 
and confirmed the Income tax Officer’s assessment order. A copy 
of the appellate order is annexed as Appendix B. The assessee has 
now made a petition under See. 33 and also one for a reference 
(Appendix 0) under Sec. 66 (2). I am at one with the Assistant 
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Goiamissiorier aad nnable, therefore, to give the assessee the desir- 
ed relief in full. So far as its claim for depreciation on build- 
ings is concerned it has been allowed by me. 

3. QiiestioEs for tlje Decision of the Honourable Court, — I accord- 
ingly refer the question of law propounded by the assessee in a 
slightly modified form: — “When in consequence of its having 
entered into a combination with other factory owners, the machi- 
nery in dispute remained idle in the year of account^ was the 
assessee entitled nevertheless to depreciation on it, considering 
that it had to be kept in good repairs and working order? ” 

4. Opinion of the Commissioner. — The decision of the question 
turns on the interpretation of the words “used for the purposes of 
the business” occurring in Sec. 10 (2) (iv). It is not disputed that 
they govern sub-clauses (v) and (vi) also. The question for deter- 
mination is whether they require that the machinery should be 
actually in use during the year of account. It is respectfully sub- 
mitted that in interpreting a statute no extraneous arguments 
need be invoked if a consistent answer can be found within the 
four corners .of the statute itself. Sec. 10 does not specify any 
period of time. But it is controlled by Sec. 3 which in turn has 
reference to the “previous year” — a definite expression under the 
Act.'" The words in question should therefore, it is humbly sub- 
mitted, be construed as referring to the use of the machinery dur- 
ing the year of account. If, therefore, the machinery remained 
idle in the year of account, as it admittedly did in this cas no de- 
preciation conld be allowed. I am supported in this opinion by 
the decision of the Lahore High Court as reported m Badha 
Eishen <& Sons v. Commissioner of Inco7ne tax, Punjab* In my 
opinion the question should be answered in the negative. 

JUDGMENT. 

This is a reference under Sec. 66 (2) of the Income Tax Act by 
the Commissioner of Income tax, Central and United Provinces. 
The facts are not in dispute, and the only question for determina- 
tion before ns is whether the assessee, Rao Bahadur Bhikaji Venka- 
tesh, was entitled to any allowance in respect of depreciation of 
buildings, machinery, plant or furniture under Sec» 10 (2) (vi) of 
the Act for the year in respect of which the assessment was made. 

Eao Bahadur Bhikaji Yenkatesh owns a ginning factory at 
Yeotmal and has joined apod of several owners of such factories. 
According to the working arrangement of the pool all the factories 
do not work m the same year, but some work and some remain 



1937 '] BHIKAII VBNKATESH V, OOMMR. OB INC. TAX, G. P. 629 

idl6 in rotation. During the year, for which the aBsessnsent was 
made, admittedly the assessee’s factory did not work, though he 
received his share of profits out of the pool. The assessee's con- 
tention is that, even though the machin^ery did not work, the 
factory and machinery were still used for the purpose of the busi- 
ness within the meaning of Section 10 (2) (iv). This contention 
has been negatived by the income tax authorities, and the view 
put forward by the Commissioner in the reference is that the 
buildings, plant or machinery must be actually used for purjyoses 
of the business during the year, or else no allowance can be made 
for depreciation. This is the view that has been taken in Badha 
Kishen d Sons v. Go^nmissioner of Income Tax^ Pimjab. 

The learned Counsel for the assesses contended that the words 
used for the purpose of the business ”, occurring in Sec- 
tion 10 (2) (iv), were general and only meant such as were 
generally used or might be used for the purposes of the business” 
and not actually used during any particular year. We cannot 
however, accept that contention. Apart from the plain meaning of 
the word “ used ” which must be taken to mean “ actually used ”, 
and not ** capable of being used ” or “ generally used ”, we would 
agree with the commentary in Sundaram^s Law of Income tax in 
India, page 516 of the third edition, that Section 3 governs the 
whole Act, and that in Section 10, where an allowance has to be 
made covering a longer period than one year, the definite proviso is 
inserted to meet the case. As already stated above, it is admitted 
that the assessee’s factory and machinery were not actually used for 
the purposes of the business during the year. The case, there- 
fore, in Sri Gopalji d Go. v. Go?nmi$sioner of Income Tax, Pun- 
jab, appears to us to be in point. There, as in the present case^ 
the machinery, plant and buildings belonging to the Sri GropaIJi 
Company were not actually used in the business which was carri- 
ed on by the company during the year, but were used for the pur- 
poses of other business, and it was held that the company could 
not claim any allowance on account of depreciation. The case in 
Sadhucharan Boy v. Gommissioner of Income Tax, Bengal, does 
not appear to us to be in point, because there the question was of 
a lease, and it was held that the owners, and not the lessees, could 
claim depreciation under Section 10 (2) (iv) : but the buildings, 
plant and machinery were, as a matter fact, actually used. 

Even the argument derived from clause (iv) of Sec. 10 (2), 
that in that clause used for the purposes of the business ”, does 
not mean actually used ” but only “ generally used ”, seems to 
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U8 to have little, if any, force; because that clause deals with 
insurance against risk of damage or destruction, and there can be 
no doubt that such insurance would be very materially affected 
by the question whethe;i' the buildings, machinery, plant, etc., were 
actually used during the year or were lying idle ; in other words, 
if they were lying idle, insurance would presumably be effected 
at a very much lower rate. We do not think, then, that any 
safe deduction can be made from clause (iv) of Section 10 (2) 
witb regard to clause (vi) of that Section. We must hold, as in. 
dicated above, that in the latter clause, though the words “such 
buildings, machinery, plant, or furniture ’’would mean ‘‘build- 
ings, machinery, plant or furniture used for the purposes of the 
business,” “ used ”, must here mean “ actually used ” and not 
generally used or “capable of being used”. Nor can we 
give any weight to an argument put forward by the 
learned Counsel for the assesses that actually there was more 
depreciation in the case of machinery that was not used than 
when it was under use. Whether this is a fact or not, we do not 
know, but in any case we hold it to be irrelevant and the 
case must be governed by the Act and not by any such general 
considerations. 

We therefore hold on the reference that with regard to 
clause (vi) of Sec. 10 (2) of the Act the words “ used for the pur- 
poses of the business,” occurring in clause (iv) of that section, 
mean “actually used” and that in a case such as the present, 
where the buildings, plant and machinery were not actually used 
during the year no allowance can be granted on account of de- 
preciation. Under Section 66 (5) of the Act we deliver judg- 
ment accordingly and send a copy to the Commissioner under 
the seal of the Court. i 

Cost of the reference shall be paid by the assessee. We fix 
pleader’s fee at Es. 50. 


Eeference’ answered accordingly. 
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[In the Allahabad High Coubt.] 

EAJMANI DB^l 

V. 

COMMISSIONEE ON INCOM!^ TAX. U. P. 

CoLLisTBB and Bajpap, JJ. 

May 4, 1937, 

Best J udgmeni Assessment — Oedeb Eefdsing to Cancel 
Assessment — Appeal to Assistant Commissioneb — Repbeenge 
FBOM ObDBB EBJEOTINa APPBAIi — MAINTAIN ABILITT — ^ PeEVEN”* 

TioN BX Sufficient Cause \ Whether Can Involve Questions 
OF Law — Illeoalitx of Notice, Whether Sufficient Cause 
— Notice Under Sec. 23 (3) — Omission to Give Assessbb 
Choice of Attending in Person or Producing Evidence — 
Validity of Notice — Notices Under Secs. 23 (2) and 22 (4) — 
Notice Under Sec. 23 (2) Invalid — Best Judgment Assess- 
ment FOR Non-Compliance With Notice Under Sec. 22 (4) — 
Legality of Assessment — Indian Income Tax Act (XI of 
1922), Secs. 22 (4), 23 (2), 23 (4), 27. 

Though in the majority of cases no question of law would 
ordinarily arise out of the decision of an Assistant Gommissioner 
dismissing an appeal against an order of the Income Tax Qfficer 
under Sec. 27 refusing to cancel an assessment under See* 23 (4), 
it cannot be said that no question of law can ever arise in such a 
matter. 

The illegality of a notice^ non-compliance with which has 
brought about a best judgment assessment, can be agitated wUhtn 
the expression ‘ prevented by sufficient cause ’ in Sec. 27, and can 
be made the subject of a reference to the High Court under 
Sec. 66, 

The choice as to whether the assessee should attend the In- 
come Tax Officer's offee or whether he should produce or cause to 
be produced any evidence on which he may rely in support of the 
return, in response to a notice under Sec. 28 {2) of the Income 
Tax Act lies with the assessee and not with the Department, A 
notice under Sec, 28 {2) wtiich merely calls upon the assessee to 
attend the Income Tax Offeer's office and does not give him the 
choice of producing or causing to he produced any evidence on 
which the assessee may rely in support of the return is, therefore, 
irregular and invalid. 

If an Income Tax Officer believes that a return made by an 
assessee is incorrect or incomplete he is bound to serve on the 
assessee the notice mentioned in Sec. 28 (2), 



632 


INCOME TAX REPORTS 


fVOL. V 


Although the issue of a valid notice under Sec. 28 (2) is not 
a condition precedent to an assessment under Sec, 23 (^), yet 
where the Income Tax Officer has reason to believe that the re- 
turn is incorrect or incomplete he is hound to issue a valid notice 
under Sec. 28 {2) and if this is not done he cannot proceed to 
make a best judgment assessment under Sec. 23 {4) for mere non- 
compliance with a notice issued under Sec, 22 (4), 

An Income Tax Officer believed a return m>ade by the assesses 
to b^ correct and issued two separate notices to the assesses, one 
under Sec, 22 {4) for production of accounts and the other under 
Sec. 28 (2) to attend in person. For non-compliance with the 
notice under Sec, 22 (4) he made an assessment under Sec, 28 {4), 
It was however found that in the printed notice issued under 
Sec. 28 (2) the words * or produce or cause to be produced any 
evidence on which he may rely in support of the return ’ were 
scored out and that the notice was therefore invalid: Held, that 
whether the issue of a valid notice under Sec. 28 (2) was a con- 
dition precedent or whether it was only imperative in the cir- 
cumstances of the case, the assesses was denied a valuable right 
and he was therefore, prevented by sufficient cause from comply- 
ing with the notice issued under Sec. 22 {4). 

Oictum : In order to avail himself of Sec. 27 of the Act, the 
assessed must satisfy the conditions laid down in that section in 
connechon with the particular notice, non-compliance with 
which brought about the best judgment assessment. 

Cases referred to : 

Abdul Babi Ohowdurt v. Commissioner of Income Tax, 
Burma [1931] (IX.E. 9 Rang. 281 ; A.LR. 1931 Rang. 194; 133 
I.O. 81 ; S I.T.C. 352), 

Chbttyar Firm, A. K, P. R. L. A. v. Commissioner of In- 
come Tax, Burma, [1931] (I.L.R. 9 Bang. 98 ; 132 LG. 718; 
A.I.E. 1931 Rang, 25 ; 6 LT,C, 187). 

Habmuehrai Duliohand, In re [1928] (I.L.R. 66 Cal, 39; 
114 I.C, 90 ; 32 C.W.N. 710 ; A.LR. 1928 Cal. 687 ; 3 I.T.C. 
198). 

Kajorimal Kalyanmal, In be [1930] (122 I.C. 741 ; A.LE. 
1930 All. 209 ; 1930 A.L.J. 78 ; 3LT.C. 451). 

Jot Ram Sher Singh v. Commissioner of Income Tax, U. P. 
[1934] (1934 I.T.E. 129 ; 7 LT.C. 173 ; 150 LO. 197). 

Mohanlal Hardeodas V . Commissioner of Income Tax, 
Bihar & Orissa [1930] (l.L.E. 9 Pat. 172 ; 10 P.L.T. 769 ; 122 
I.C. 810 ; A.I.R, 1930 Pat, 14 ; 5 I.T.C, 62). 
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Muhammad Hayat v. Commissioner op Income Tax, Punjab 
[1931] (LL,B. 12 Lah. 129; 32 P.L.E. 563; 131 I,C. 31; AXE. 
1931 Lah. 87 ; 5 LT.C. 159). 

Paldumal Bolanath, In be [19331 (1933 A.LJ. 1474; 146 
LO. 759 ; A.I.E. 1933 AIL 541 ; 1933 I.T.E. 235 ), 

Eamasami Ohettiyar V. Commissioner op Income Tax, 
Madras [1929] (I.L.E, 52 Mad. 194 ; 56 M.L.J. 141; 116 I.C. 
566 ; A.I.E. 1929 Mad. 60 ; 3 I.T.C. 290). 

Sadaeam Puranohand, In re [1931] (A.I.E. 1931 CaL J29 ; 
134 I.C. 1275 ; 5 LT.C. 469). 

Eamkhelawan Ugam Lal 0. Commissioner op Income Tax, 
Bihar and Orissa [1928] (I.L R. 7 Pat. 852; 9 P.L.T. 665 ; 114 

I.C. 211 ; A.I.E. 1928 Pat. 529 ; 3 I.T.C. 225). 

Case stated by the Commissioner of Income Tax, 0. P. and 
U. P* under Sec. 66 (3) of the Indian Income Tax Act (XI of 1922) 
in the matter of the assessment of one Lala Eamjidas for the 
assessment year 1932-33. [Mis. Case No. 320 of 1936]. 

The facts of the case were simple and are stated in the Judg- 
ment. The questions referred were : — 

1. Was the notice under Sec. 23 (2) issued to the assessee 
irregular by reason of the fact that a wrong year was mentioned 
and by reason of the fact that the words in the printed notice ^ or 
to produce, or cause to be there produced any evidence on which 
such person may rely in support of the return * were scored out? 

2. Is the issue of a valid notice under Sec. 23 (2) a condition 
under the circumstances of the present case to the making of an 
assessment under Sec, 23 (4) ? 

3. If the issue of the above notice is a condition precedent, 
IS an assessee justified in disobeying a notice under Sec. 22 (4) and 
can he be said to be prevented by sufficient cause from complying 
with the said notice ? 

S. K. Bar, M, N. Agarwala and Brij Lal Gupta for the Ap- 
plicant. 

K. Verma for the Opposite Party. 

JUDGMENT. 

This is a reference under Sec. 66 (3) of the Indian Income- 
tax Act, XI of 1922, The proceedings in connection with which 
the reference arose were proceedings nnder Sec. 27 of the Act and 
the assessment year was the year 1932-33 ending with Ghait 1989. 
The assessee was one Laia Eamji Das who was a banker and carried 
on money-lending business on an extensive scale. He maintained 
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bis acGounfcB by the year ending on the 15th Ghait which correS'- 
ponds roughly with the financial year. The previous year or the 
accounting year would in the present case end with the 15th of 
Ghait 1988. When the assessncent began Ramji Das was alive, 
but he died on April 9, 1933, and the application under Sec. 27 
which was submitted by Eamji Das, was continued by his widow 
Mst, Rajmani Devi. The Income tax Officer dismissed the appli- 
cation under Sec, 27 on April 13, 1934, and an appeal against the 
said^ decision was dismissed by the Assistant Commissioner on 
July 24, 1934. On August 27, 1934, the assessee filed a combined 
application for review and reference to the High Court. On 
October 8, 1934, the learned Commissioner refused to state a case 
and on the application for review he remitted certain issue to the 
Income tax Officer. We are not concerned in the present proceed- 
ing with the result of the application for review. The assessee, 
then filed an application in the High Court praying that we should 
require the Commissioner to state a case under Sec. 66 (3) of the 
Acfc. By our order dated February 27, 1936, we required the 
Commissioner to state a case and formulated three questions of 
law. We mentioned then that the only matter which we had to 
decide at that stage was whether a question of law arose out of 
the (Jecision of the Assistant Commissioner, and we were of the 
opinion that the three questions formulated by us did arise and 
we did not agree with the opinion of the Commissioner that no 
question of law arose although counsel for the department also 
pressed that point before us even at that stage. 

The learned Commissioner has now stated a case and has re- 
fen td the three questions of law which we had ourselves formu- 
lated, but once more he has lodged a mild protest questioning our 
jurisdiction in requiring him to state a case under Sec. 66 (3), for 
he IS still of the opinion that a question of law did not arise. He 
thinks that a question of law is foreign to an appeal pending before 
the Assistant Commissioner against an adverse order passed by 
an Income tax Officer under Sec. 27. He says : 

The expression ‘ prevented by sufficient cause ^ in Sec. 27 
involves some definite active cause, making compliance with a 
notice impossible and not a passive cause such as the opinion that 
compliance is not obligatory because of rights supposed to be 
secured under the Act.’ 

This means that if an applicant wishes to submit that he was 
prevented by sufficient cause from complying with the terms of a 
notice, the applicant must allege and prove some such fact as illness 
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or accident etc., and a decision on this point would obviously be a 
decision on a (jnestion of fact. The learned Commissioner is fuT- 
ther of the opinion that it is not possible for an applicant to say 
that he was prevented by sufficient cause from complying with 
the notice, because the notice was illegal, - We may state at the 
very outset that w^e cannot agree with the general proposition 
that it is not possible to evolve a question of law out of the vari- 
ous circumstances mentioned in Sec. 27 of the Act. 

It now remains to discuss a few decisions of some of the High 
Courts on which reliance has been placed by the learned Commis- 
sioner. They are the cases of Jot Bam Sher Singh v. Commissioner 
of Income-tax ; Mohan Lai Hardeo Das v. Gomm%ssioner of Income- 
tax^ Bihar and Orissa ; In re Abdul Bari Ghowdhary v. Commis- 
sioner of Income-tm, Burma and A.K>R.P,L,A. Ghettiar Firm v. 
Commissioner of Income-tax^ Burma. In Jot Bam Sher SingJis case 
the matter that was directly decided by this Court was that a ques- 
tion w^hether an assessment under Sec, 23 (4) is valid or not is not 
a question of law that arises or can arise out of an order of the 
Assistant Commissioner passed under Sec. 31, and consequently 
such a question cannot be made the ground for an order by the 
High Court under Sec. 66 (3) requiring the Commissioner to state 
a case, and therefore that case is not of any help to the point^that 
we are at present considering. The learned Commissioner, how- 
ever, has made reference to a certain passage occurring at page 277 
of the Allahabad Law Journal Beports. The passage is: 

“ A refusal to make a fresh assessment under Sec. 27 can pro- 
ceed only on the ground that the assessee was not prevented by any 
sufficient cause from complying with the notice under Section 22 
or Sec. 23, If any question of law arises from such refusal it can 
certainly be the subject of reference under the order of the Sigh 
OourL But any question of law which arises from the best judg- 
ment assessment sought to be set aside by an application under 
Sec. 27, cannot fall within the purview of Sec. 27,’^ 

From the words which we have underlinedi it is clear that the 
learned Judge was of the opinion that a question of law can arise 
from a refusal by the Income-tax Officer to cancel an assessment 
under Sec, 27 of the Act, This case, therefore, does not in any way 
support the opinion of the Gommissioner. The Patna case also 
has no bearing on the present matter, for all that was decided in 
that case was that where an application under Sec. 27 of the In- 
come-tax Act to reopen an assessment under Sec, 23 (4) for failure 
to produce account books called foi'nnder Sec. 22 (4) was dismissed 
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by the Income-tax Officer and an appeal therefrom was rejected 
by the Assistant Commissioner, such questions alone, within the 
terms of Sec. 27 of the Act, which could have been taken on the 
appeal before the Assistant Commissioner, could be raised on a re- 
ference to the High Court under Sec. 66 and not questions regard- 
ing the assessment under Sec. 23 (4) which is not appealable under 
Sec. 30 (1) proviso. It would thus appear that all that was decided 
in this case was that as the assessment under Sec. 23 (4) was not 
appealable no question regarding such assessment could be raised 
in proceedings under Sec. 27 and it was not decided as a general 
proposition that no question of law could arise in proceedings 
under Section 27. On the contrary the case decides that certain 
questions may form the subject of a leforence under Section 66. 
The same may be said about the Rangoon case ot Abdul Ban 
Ghowdhury, Here also the question that was directly decided 
was that no question of law arises out of the Assistant Commis- 
sioner’s order in an appeal against a best judgment assessment 
because of the proviso to Section 30 (1), and in the body of the 
judgment Page, G. J., observed : 

“ Under Section 27, however, the Income-tax Officer has to 
determine whether the assessee was prevented by sufficient cause 
frorn complying with the requirements of the law as set out in 
Sec. 27. That is essentially a question of fact and not of law.” 

We also agree that in the majority of cases no question of law 
would ordinarily arise out of the decision of an Assistant Com- 
missioner dismissing an appeal against an order of the Income-tax 
Officer under Sec. 27, but we are not prepared to subscribe to the 
view that no question of law can ever arise in such a matter and 
that the illegality of a notice, non-compliance with which has 
brought about a best judgment assessment, cannot be agitated 
within the expression “ prevented by sufficient cause.” We have 
left for the last the consideration of the case reported in 9 Rang, 
p. 25 {A,E,R.P.L.A, Chettiyar Firm v. Commissioner of Income 
Tax, Burma). The facts of the case are not stated at length mthe 
reports, but the learned Judges observed as follows: 

“ The order of March 23, 1930, was made in an appeal under 
Section 30 (1) from a refusal of the Income-tax Officer, under 
Sec. 27 to cancel the assessment and proceed with a fresh assess- 
ment upon the ground that he was not satisfied that there was 
sufficient cause shown by the assessee preventing him from pro- 
ducing the Shan States accounts pursuant to the notice duly serv- 
ed on him in that behalf under Section 22 (4). In such an appeal 
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the question whether the assessment was properly made or not 
was immaterial ” 

So far there is nothing which militates against the view that 
we are taking, but the learned Judges proceed and observe ; 

and it was equally immaterial whether the notice, whitsh 
admittedly was served upon the assessee, calling upon him to pro- 
duce the Shan States accounts, was valid or not,” 

This last passage, standing in the cryptic form in which it 
stands, undoubtedly favours the view taken by the Commissioner, 
and if it implies that the question about the validity of a notice 
can never in any form, as the basis of any allegation within the 
purview of Sec. 27, become the subject of a reference under Sec. 
66 out of the appellate ouder of the Assistant Commissioner, then 
we respectfully beg to dissent from it. 

On the authority of the cases mentioned above including the 
Allahabad case, it is well settled that where the Assistant Com- 
missioner rejects an appeal in limine on the ground that the pro, 
viso to Sec. 30 (1) bars any appeal against an assessment under 
Sec. 23 (4), the question whether an assessment under Sec. 23 (4) 
is valid or not is not a question of law and cannot be made the 
subject of a reference to the High Court. It may be further 
mentioned that the proviso to Sec. 30 (1) bars not only an appeal 
against an assessment made under Sub-Sec. (4) of Sec. 23 but an 
ippeal against an assessment under that sub-section read with 
Sec. 27, and in the two Bangoon cases mentioned above, although 
the cases arose out of the proceedings under Sec. 27, pointed 
reference was made to the proviso to Sec. 30 (1) of the Act, and 
it may be that in those two cases the appeal against the decision 
of the Income tax Officer under Sec. 27 was dismissed by the 
Assistant Commissioner under the proviso to Sec. 30 (1). If that 
is so, then obviously no question of law can arise and the decision 
would be in line with the decision of the Allahabad High Court 
in Jot Bam Sher Singhh case. 

We may, however, mention that under Sec. 66 a reference 
can be made in connection with any question of law arising out 
of an appellate order passed by the Assistant Commissioner under 
Sec. 31. A perusal of Sec. 31 makes it quite clear that an appeal 
does lie under that section to the Assistant Commissioner from an 
order of the Income-tax Officer refusing to make a fresh assess- 
ment under Sec. 27 and the Assistant Commissioner may confirm 
such order or cancel it and direct the Income-tax Officer to make 
a fresh assessment. If, therefore, any question of law can arise 
I— 8t 
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oufc of the appellate order of the Assistant Commissioner we fail 
to see why such a question cannot be made the subject of a refer- 
ence under Sec. 66. If, however, after having cancelled an assess, 
ment under Sec. 27, the Income-tax Officer proceeds to make a 
fresh assessment he has under Sec. 27 to make it in accordance 
with the provisions of Sec. 23, and if while making this fresh 
assessment he has once more to invoke the aid of Sec. 23 (4) be- 
cause of any default made by the assessee and an appeal is filed 
agaiust that order, then the Assistant Commissioner would be 
entitled to reject the appeal in limine under the proviso to 
Sec. 33 (1), and on the authorities mentioned it would not be 
possible to argue that any question of law arises out of the order 
of the Assistant Commissioner rejecting the appeal. So far as the 
present case is concerned, it is clear that the Assistant Commis- 
sioner did not and could not reject the appeal against the Sec. 27 
order passed by the Income-tax Officer under the proviso to 
Sec. 30 (1) but could at worst only confirm the order of the In- 
come-tax Officer under Sec. 31 of the Act, and we are of the 
opinion that if a question of law arises from the appellate order 
of the Assistant Commissioner it can certainly be made the sub- 
ject of reference under the orders of the High Court and as a 
matter of fact when we directed the Commissioner to state a 
case we were of the opinion that the three questions of law which 
we formulated for the benefit of the Commissioner did arise, and 
we now propose to give our opinion on the said three questions 
which have been referred to us. 

It might, however, be convenient to state a few facts in 
order to appreciate the questions. In the course of the assessment 
year 1932-33 ending with the 15th of Ghait 1989 a notice under 
Sec. 22 (2) for the filing of a return was issued on April 1, 1932. 
After some extensions, with which we are not concerned, the re- 
turn was submitted on September 3, 1932. On October 15, 1932, 
the Income-tax Officer issued two separate notices, one under Sec. 
22 (4) for the production of accounts and a second under Sec. 23 
(2) requiring the assessee to attend in person. The date fixed 
for the appliance of the above two notices was October 
20, 1932. The assessee appeared on October 20, 1932, and 
produced certain books. From that date till about December 
22, 1932, the accounts were scrutinised and witnesses were 
examined. The Income-tax Officer came to the conclusion that 
all the account books required m pursuance of the notice under 
Sec. 22 (4) were not produced and the assessee’s explanation for 
their non-production was unsatisfactory. He, therefore, thought 
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that there was a default which entitled him to proceed under 
Sec, 23 (4) and he made a best judgment assessment. The appeal 
against that judgment was rejected by the Assistant Commis- 
sioner, and in connection with proceedings under See* 27 the 
Commissioner, as we have mentioned before, stated the prestot 
case only after a direction by us. 

The first question of law that has been referred to us is; — 

“ Was the notice under Sec. 23 (2) issued to the assessee ir- 
regular by reason of the fact that a wrong year was mentk)ned 
and by reason of the fact that the words in the printed notice * or 
to produce, or to cause to be there produced any evidence on 
which such person may rely in support of the return ^ were scored 
out 

On October 15, 1932, a notice under Sec. 22 (4) and another 
under Sec. 23 (2) were issued. Sec. (2) says : 

If the Income-tax Officer has reason to believe that a re- 
turn made under Sec. 22 is incorrect or incomplete he shall 
on the person who made the return a notice requiring him, on a 
date to be therein specified, either to attend at the Income-tax 
Officer’s office or to produce, or to cause to be there produced, any 
evidence on which such person may rely in support of the return/’ 

The notice that was issued in the present case is printed at 
page 12 of the case. It is as follows ; 

“ To enable me to test the correctness of the return made by 
you under Sec. 22 of Act XI of 1922 for the year ending Chait 
Sambat 1988, I hereby require you to attend in person on 
October 20, 1932.*’ 

It is argued on behalf of the assessee that there were two ir- 
regularities in this notice. The fiirst irregularity is that the year 
ending Ohait Sambat 1988 was mentioned, though the correct year 
which ought to have been mentioned was the year ending Ohait 
Sudi lb, Sambat 1989. The learned Commissioner has rightly 
pointed out that this did not in any way mislead the assessee and 
we might further mention that the assessee did appear in person 
and did not lodge any protest in respect of this mistake. More- 
over, the difference is only that of fifteen days and the account 
books, such as were furnished, were in respect of the correct year 
ending Chait Sudi 15, Sambat 1989. The proceedings m connec- 
tion with which the notice was issued related to the year ending 
Chait Sudi 15, Sambat 1989 and these were the only proceedings 
pending at that time and the assessee knew perfectly well what 
account books be was required to produce. We are, therefore, of 
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the opinion that this irregularity does not in any way vitiate the 
notice* 

The other irregularity is a more serious irregularity, and it is 
that the words or to„ produce, or to cause to be there produced 
atfy evidence on which such person may rely in support of the 
return ’’ were scored out. The contention on behalf of the asses- 
see is that out of the alternatives provided in Sec. 23 (2) it is for 
him and not for the Department to choose the alternative. There 
are fchree alternatives provided by Sec, 23 (2) — 

(1) to attend at the Income-tax Officer's office, 

(2) to produce any evidence on which the assesseee may 
rely, and 

(3) to cause to be there produced any evidence on which 
the assessee may rely. 

In the present case the Income-tax Officer did not give the 
assessee the option of choosing any one of the three alternatives 
but asked the assessee to attend the Income-tax Officer’s office. 
The learned Commissioner says : 

It is the Income-tax Officer, when he arrives at a certain 
frame of mind, who is required to give a notice and it is for him, 
I submit, to decide which of the alternatives he will choose. If 
he tMnks that for his purposes it will be enough that the asses- 
see came and explained how he had made out the return, there 
IS no reason why he should enforce the other alternative, parti- 
cularly when he knows that such an explanation would be 
supplemented by the accounts he had required the assessee under 
Sec. 22 (4) to produce. It is the Income-tax Officer who has, in a 
certain frame of mmd, to issue the notice and the alternatives 
would appear to be intended for him.” 

There is no question of enforcing the other alternatives. The 
question is whether it is not the privilege of the assessee to choose 
one of the several alternatives provided by the section. If the 
contention of the Department were correct, then the word 
‘‘ either” ought more appropriately to have occurred at a different 
place and the section might read as follows :■ 

“ He shall serve on the person who made the return a notice 
either requiring him on a date to be therein specified to attend 
......or 

Dut as the section reads the alternatives seem to be for the 
benefit of the assessee who has got to choose as to which of the 
options he will exercise. This is also more reasonable. The as- 
sessee has submitted his return and the Income-tax Officer has 
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reason to believe that the return is incoirect or incomplete, and 
although the Income-tax Officer may be of the opinion that the 
explanations furnished by the assessee might remove the Officer’s 
suspicion, yet the assessee might feel that no amount of explana- 
tions furnished by him would remove the. doubts of the Officer, 
and it would be necessary for him to produce some evidence in 
support of the return, and if the notice directed only the attend- 
ance of the assessee the latter would not be able to produce valu- 
able evidence. It may also be that the assessee might find ex- 
tremely inconvenient to attend in person and at the same time 
might feel that the Officer could be given every satisfaction by the 
production of some evidence. Prom every point of view we are 
of the opinion that the law intended to give the options to the 
assessee and not to the Department. It was contended by Mr, 
Varma on behalf of the Department that if the law were inter- 
preted in the way in which we feel inclined to interpret it, the 
position would become unworkable. He said that if the option 
were with the assessee, then under certain circumstances there 
could be no default in compliance with a notice under Sec. 23 (2) 
and the Income-tax Officer could never proceed to pass a best 
judgment assessment. The illustration that he gave was that the 
assessee who admittedly keeps no accounts and whose callinf does 
not necessarily involve the keeping of accounts might on a 
notice issued under Sec, 23 (2) decide to attend at the Income-tax 
Officer’s office and not to produce any evidence with the result 
that even though the Income-tax Officer may not be satisfied with 
the explanation of the assessee the Income-tax Officer would not 
be able to say that there was non-compliance with the notice and 
would have to proceed under Sec. 23 (2), and in that case he 
would be compelled to accept the return filed by the assessee. 
There is really no substance in this contention, because first it 
was never intended that the Income-tax Officer should invoke the 
powers vested in him under See. 23 (4) in the majority of cases 
and further if the assessee chooses not to produce any evidence in 
support of the return it might really work to the detriment of the 
assessee because then the Income-tax Officer might utilise the 
information which he has received about the income of the asses- 
see and might place that information before the assessee and ask 
him to displace the same. The Income-tax Officer might well 
summon certain witnesses under Sec. 37 of the Act to shov? what 
the income of the assessee is and on the basis of that evidence the 
assessee being given the option to cross-examine such witnesses 
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— proceed to assess the individual on an income higher than that 
stated in the return and public revenues would not in any way 
suffer. Further fche same difficulties would arise if the option 
were with the Officer.^ He might decide to ask the assesses to 
attend in person or he might decide to ask the assessee to pro- 
duce evidence in support of the return and in either event it is 
conceivable that the Income-tax Officer may remain unsatisfied, 
and if the Income-tax Officer knows that the assessee heeps no 
aoccaints he would not issue a notice under Sec. 22 (4) and he will 
have to proceed under Sec. 23 (3), It seems to us that if the 
Income-tax Officer were the final Judge in the matter of the 
alternatives it would work great hardship on the assessee and the 
assessee in those cases in which the Income-tax Officer requires 
only the attendance of the assessee might lose the valuable right 
of producing the evidence in support of the return and removing 
the doubts of the Officer. Our answer to the first question is there- 
fore, in the affirmative. In view of a certain passage in the judg- 
ment of the Income-tax Officer in the Sec. 27 proceeding, it was 
argued that the question was only academic and did not really 
arise. The passage is : — 

After he had his full say and had produced all the evidence 
at hK3 disposal he informed me by his letter dated December 22, 
1932, that he did not want to adduce any further evidence because 
he had produced all the evidence which he wanted to adduce 

This IS not at all a correct statement of facts and we are 
satisfied after what has been said by counsel that the assessee 
did not produce any evidence under Sec. 23 (2). 

The second question that has been referred to us is : — 

“ Is the issue of a valid notice under Sec. 23 (2) a condition 
precedent under the circumstances of the present case to the 
making of an assessment under Sec. 23 (4) ? 

A plain reading of Sec. 23 (2) shows that under ceitam 
circumstances the issue of a notice under the above provision is 
mandatory and the question is whether it was so mandatory under 
the circumstances of the present case. The notice starts by say- 
ing : To enable me to test the correctness of the return made by 
you It IS therefore, clear that the Income-tax Officei had rea- 
son to believe that the return filed by the assessee was incorrect or 
incomplete and moreover the very fact that a notice under Sec. 23 
(2) was issued shows that the Income-tax Officer had reached 
that frame of mind when he was not satisfied with the correctness 
of the assessee’s return. The law provides that if that frame of 



1937] DEVI V, COMMB. OP INCOME TAXj U. P. 643 

mind has been reached the Income-tax Officer shall serve on the 
person who made the return a certain kind of notice* There can, 
therefore, be no doubt that under the circumstances of the present 
case a notice under Sec. 23 (2) was imperative. In the case of 
Muhammad Eayat Haji Muhammad Sardar v. Commissioner* of 
Income-tax, Shadi Lai, 0. J., at page 134 observed as follows : 

** If he, however, considers the return to be incorrect or in- 
complete, he had no authority to reject it and to make the assess- 
ment to the best of his judgment as he is entitled to do when no 
return is made. He must give the assessee an opportunity to 
prove the accuracy and completeness of the return made by him 
and he is, therefore, enjoined by Sec. 23, Sub'sec. (2) to serve on 
the latter a notice requiring him either to appear at the office of 
the Income-tax Officer, or to produce or to cause to be produced, 
evidence in support of his return.’* 

A clear injunction is laid on the officer and the injunction 
must be obeyed. In connection with the first question we were 
of the opinion that the notice that was issued in the present case 
under Sec. 23 (2) was an irregular and invalid notice, and as such, 
the notice was no notice at all, and for all practical purposes the 
position is that no notice under Sec. 23 (2) was issued to the asses- 
see. It is, however, argued that although a valid notice wnder 
Sec. 23 (2) was necessary in the present case it is not a condition 
precedent to the making of an assessment under Sec. 23(4), and 
it IS said that an assessment under Section 23 (4) can be made in 
the present case because of a default in the compliance with the 
notice under Sec. 22 (4). 

It is now well settled on the authorities of several High Courts 
in India that a notice under Sec. 22 (4) can be issued on the asses- 
see at any stage and at any time and the only limitation that is fix- 
ed is that the assessee must have been served with anoticeunder 
Sec. 22 (2) : see the case of Pallumal Bhola Nath, in re. Mama- 
swami Ghettiar v. Commissioner of Income-tax, Muhammad 
Hayat Haji Muhammad Sardar v. Commissioner of Income- 
tax, Punjab, Harmukhrai Dulichand, in re, and Bam Khelawan 
Ugam Lai v. Commissioner of Income-tax* Some of the above cases 
also lay down that a combined notice under Secs. 22 (4) and 23 (2] 
can be issued after an assessee has made a return, and it was held 
in the case of Harmukhrai Dulichand that where an assessee had 
made a return in compliance with a notice under Sec. 22 (2) and 
thereafter a notice has been served upon him under Sec. 23 (2) 
and also a notice under See. 22 (4) and the assessee has complied 
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with the terms of the notice under Sec. 23 (2) by producing the 
evidence upon which he relies, but has failed to comply with the 
notice under Sec. 22 (4) to produce account books, the Income-tax 
Officer is entitled to make an assessment under Sec. 23 (4) for 
failure to comply with^the notice under Sec. 22 (4), and a some- 
what similar view was held in the case reported in I. L. B. 62 
Mad. page 194 {Bamaswami Chettiyar^s Case). It is therefore, 
argued on behalf of the Department that the defaults mentioned 
in S^c. 23 (4) are independent defaults and any one of them 
would entitle the Income-tax Officer to make an assessment to 
the best of his judgment, and although in the present case the 
notice under Sec. 23 (2) may be held to be invalid or irregular 
there was a non-compliance with the notice under Sec. 22 (4) and 
the Income-tax Officer was entitled to proceed under Sec. 23 (4). 
It must, however be remembered that in the cases to which refer- 
ence has been made the notice that was issued under Sec, 23 (2) 
was a valid and a legal notice and there was a compliance with 
the said notice, but there was a non-compliance with the notice 
under Sec. 23 (4) and therefore the Income-tax Officer could pro- 
ceed under Sec. 23 (4). In the present case the contention on 
behalf of the assessee is that because the Income-tax Officer had 
reached the frame of mind when he had reason to believe that the 
return made under Sec. 22 was incorrect or incomplete, he was 
hound to issue a valid notice under Sec, 23 (2), and as this manda- 
tory notice was not issued the officer could not proceed to make the 
best judgment assessment on failure of compliance with the notice 
under Sec. 22 (4), because if a valid notice had been issued under 
Sec. 23 (2) the assessee might have removed the suspicions of the 
Officer and might have satisfied him that his return was correct 
and complete, and it would be a great hardship if a best judgment 
assessment was made under Sec. 23 (4) because of a non-compli- 
ance with the notice to produce accounts when such accounts were 
in reality not necessary for the purpose of checking the return. 
There is some force m this contention and to a certain extent it 
is supported by a dictum of Eankin, C. J., m the case of In the 
matter of Sadaram Picranchand^ where the learned Chief Justice 
at page 731 (of A.LR. 1931 Gal.) observes : 

But I do not think that it was ever intended by the Act 
that failure to produce books prior to the filing of a return, should 
deprive the assessee of his right to have the return duly and pro- 
perly inquired into. A return which by Sec. 22 is to be deemed 
to be a return made in due time cannot be treated as still born 
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because of a previous failure to comply with a notice under Sec, 
22 (4)/’ 

Eeliance is also placed on the case of Eajori Mai Ealyan Mai 
oj Gawnpore, where the assessee had not filed a return in pursu- 
ance of a notice under Sec. 22 (2) nor had submitted his account 
books in pursuance of a notice under Sec. 22 (4) and the Income- 
tax Officer had proceeded under the provisions of Sec. 23 (4) and 
an application under Sec. 27 of the Act was rejected by the In- 
come-tax Officer and the Assistant Commissioner, A reference 
was then made to the High Court and the learned Judges held that 
it was open to the High Court to formulate questions of law that 
really arose in a case and to answer them for the benefit of the 
Commissioner and the parties, and the fresh question of law that 
was formulated by the High Court was to the following effect : — 
Was the assessee prevented by sufficient cause from mak- 
ing the return required by Sec. 22? ” 

The answer that was given was that under Sec. 22 (2) the 
Income-tax Officer must give the proposed assessee at least thirty 
days time within which to file a return. If this minimum is 
denied the notice becomes entirely illegal and no subsequent ex- 
tension of time will cure the defect that initially lay in the notice 
issued. It will be observed that in this Allahabad case there was 
a non-compliance with a notice under Sec, 22 (4), but as the 
initial notice under Sec. 22 (2) was an irregular notice the learn- 
ed Judges held that there could possibly be no valid assessment 
of income-tax under Sec. 23 (4). The phraseology of Sec. 23 (2) 
suggests that under the circumstances of the present case a valid 
notice under Sec. 23 (2) was imperative, but the phraseology of 
Sec. 23 (4) suggests that perhaps the Income-tax Officer could 
proceed to make a best judgment assessment because of the failure 
to comply with all the terms of a notice issued under Sec, 22 (4). 
Our answer to the second question is that although the issue of 
a valid notice under Sec. 23 (2) was not a condition precedenB, 
under the circumstances of the present case to the making of an 
assessment under Sec. 23 (4) the issue of such a valid notice was 
imperative, and this opinion of ours will have a bearing on the 
answer to question No, 3. 

Question No. 3 runs as follows : — 

“ If the issue of the above notice is a condition precedent, is 
an assessee justified in disobeying a notice under Sec. 22 (4) and 
can he be said to be prevented by sufficient cause from complying 
with the said notice ? ” 

The meaning of the question is fairly clear, but in view of 
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oiir answer to the second question the third question might be 
reframed as follows 

Whether the issue of the above notice is a condition pre- 
cedent under the circumstances of the present case to the making 
of an assessment under Sec. 23 (4) or not, was the assessee justi- 
fied in disobeying a notice under Sec. 22 (4) and can he be said 
to have been prevented by sufificient cause under Sec. 27 from 
complying with the said notice? ” 

«This necessitates an interpretation of Sec. 22 of the Act 
which for the purpose of the present case might be deemed to 
read as follows : — 

Where an assessee within one month from the service of a 
notice of demand issued as hereinafter provided satisfies the In- 
come-tax Officer that he was prevented by sufficient cause from 
making the return required by Sec. 22, or that he did not^ 
receive the notice issued under sub-sec. (4) of Sec. 22, or sub-sec. 

(2) of Sec- 23, or that he had not a reasonable opportunity to 
comply, or was prevented by sufficient cause from complying 
with the terms of the last mentioned notices, the Income tax 
Officer shall cancel the assessment and proceed to make a fresh 
assessment m accordance with the provisions of Sec. 23.’^ 

€t would thus appear that the assessee in order to succeed 
under Sec. 27 has got to establish any one of the following con- 
ditions : — 

(1) he was prevented by sufficient cause from making the re- 
turn required by Sec. 22, 

(2) he did not receive the notice issued under sub-sec. 4 of 
Sec. 22, 

(3) he did not receive the notice issued under sub-sec. 2 of 
Sec, 23, 

(4) he had not a reasonable opportunity to comply with the 
terms of the last-mentioned notices, or 

(5) he was prevented by sufficient cause from complying 
with the terms of the last-mentioned notices. 

It IS contended on behalf of the assessee that the notice issued 
under Sec. 23 (2) m the present case was an illegal notice and 
therefore it is tantamount to the non-receipt of such a notice and 
therefore he has established condition No. 3. There is some force 
in this contention and, as Sec. 27 reads it might be argued that on 
the establishment of any one of the conditions mentioned m 
Sec. 27, the Income tax Officer has to cancel the assessment and 
has to proceed to make a fresh assessment. The argument on be- 
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half of the Department, however, is that Sec. 27 is utilised by the 
assessee when there has been a best judgment assessment, and one 
has got to see as to what the default was which brought about the 
best judgment assessment and the assessee has got to satisfy that 
that default can be condoned either because the notice in connec- 
tion with which the default was made was not received or that he 
had no reasonable opportunity to comply with that notice or that 
he was prevented by sufficient cause from complying with that 
notice. In the present case the default was in connection with the 
notice under Sec. 22 (4) and the assessee has therefore to satisfy 
that that notice was not received or that he had no reasonable 
opportunity to comply with that notice or that he was prevented 
by sufficient cause from complying with that notice. Although 
perhaps, according to the wording of the section, there is some 
‘force in the contention of the assessee, yet it is more reasonable 
to accede to the argument of the Department and to hold tbat the 
assessee must satisfy the conditions laid down in Sec. 27 in con- 
nection with that particular notice non-compliance with which 
brought about the best judgment assessment. 

We have already held in connection with the preliminary 
objection raised by the learned Commissioner that a question of 
law can arise in a matter like this, and in the case reported in 
A.LR. 1931 Gal. {S.adaram Puranchand^In re) iheleMneA 
Chief Justice after narrating the facts of the case observed : 

“ I am prepared to hold as a matter of law that he (the In- 
come-tax Officer) did not give to the assessees such reasonable 
opportunity as the Act requires to produce their evidence in sup- 
port of their return.’’ 

In the present case we have already held that the notice 
under Sec. 23 (2) was an illegal notice and we have also held 
that the Income-tax Officer was bound to issue a valid notice 
under Sec. 23 (2). It must therefore, be deemed that no notice 
under Sec. 23 (2) was issued to the assessee and to that ex- 
tent the Income-tax Officer was in default. The assessee was 
also in default in having failed to comply with the terms of a 
notice under Sec. 22 (4), but he can very well say that as the 
imperative notice under Section 23 (2) was not issued to him, he 
could ignore the notice issued under Section 22 (4) and in that 
sense was prevented by sufficient cause from complying with 
that notice. Whether a valid notice under Sec. 23 (2) was a con- 
dition precedent or whether it was only imperative under 
the circumstances of the present case it is clear that the 
assessee was denied a valuable right and he was, therefore 
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prevented by sufficient cause from complying with the notice 
issued under Sec. 22 (4), and this is our answer to the third 
question. 

A copy of our judgment will be sent to the learned Commis- 
sioner under the seal of the Court and the signature of the 
Begistrar. The assesses is entitled to his costs as certified. 
Counsel for the Department is entitled to Es. 600 as his fees. 
Six weeks are allowed him to file the certificate. 

Bejerence answered. 


[In the Calcutta High Court.] 

AMRITA BA2AE PATEIKA, IN RE. 

Costello, A.CJ., Panoebilgb, J., and Edgley, J. 

July 14, 1937. 

Business Expenditure — Expense Incurred By News- 
paper Company In Depending Editor and Printer In Pro^ 
CBEDiNGS For Contempt of Court — Whether Allowable As 
‘Expenditure Incurred For Earning Profits’ — Indian In- 
come Tax Act (XI of 1922), Sec. 10 (2) (ix). 

The assesses was a limited company carrying on the busi- 
ness of editing t publishing a7id selling a newspaper. The Editor 
and the Printer atid Publisher of the paper were prosecuted and 
convicted for contempt of Court in respect of a 7 i article published 
in the paper. The compa^iy met all the expenses in connection 
With the defence of these persons and other proceedings relating 
thereto and claimed that the expenditure thus incurred should be 
deducted under Section 10 {2) {ix) of the Income Tax Act in com- 
puting its assessable mcome. The contempt proceedings were 
against the Editor and the Printer^ the expenditure was primari- 
ly mourred by them and there was no sort of legal obligation on 
the company to re-imburse them for the expenses they had incur- 
red : Held, on a reference by the Commissioner that the question 
was really one oj fact and that in the facts and circumstances of 
the case the expenditure in question was not incurred ^ for the 
purpose of earning profits or gains^ and consequently was not 
allowable as a deduction under See. 10 {2) (ix) of the Act. 
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For allowing a deduction under Sec, 10 {2) {ix) it is not 
enough that the disbursement is made in the course of, or arises 
out of, or is connected with the business, or is made out of the 
profits of the business. It must be incurred for the purpose of 
earning the profits. 

Qbaebb ; Whether the expenses could be treated as a busi- 
ness loss. 

Cases referred to : 

Commissioners op Inland Revenue v. Alexander *Von 
Glehn & Co., Ltd, [1920] (12 Tax Gas. 232; 1920, 2K;.B. 653; 
89 L.J.K.B. 590 ; 123 L.T. 338). 

Strong & Co. Ltd. v. Woodipield [1906] (1906 A.C. 448; 
5 Tax Gas. 215). 

Case stated by the Commissioner of Income Tax, Bengal, 
under Section 66 (2) of the Indian Income Tax Act (XI of 1922) 
in the matter of the assessment of ‘The Amrita Bazar Patrika 
Ltd.’ for the assessment year 1936-37. [Ref. No. 3 of 1937.] 

CASE. 

“ The aesessee in this case asked me to refer to the Hon’ble 
High Court under Sec. 66 (2) of the Income tax Act, the following 
questions of law which according to it have arisen out 8f the 
Assistant Commissioner’s orders in appeal relating to the assess- 
ment of the year 1936-37 : — 

(1) Is an item of law costs incurred by a journalist in de- 
fending a contempt of Court case which arose in the discharge 
of his duties as such journalist an admissible deduction as con- 
templated in the provisions of Sec. 10 (2) (ix) of the Act? 

(2) Is such item of costs allowable in view of the circum- 
stances of this case ? 

2. Facts of the case. The assessee is a limited company and 
its business is that of editing, publishing and selling the news- 
paper called ‘The Amrita Bazar Patrika’. On the 23rd March 
1936 it published in its daily Calcutta edition a leader with the 
caption “ Calcutta High Court ”, the first paragraph being as 
below : — 

” We are glad to find that in the Bengal Legislative Council 
yesterday there was discussion about administration of the Cal- 
cutta High Court. Every word of Mr.N.K. Basu was true... We 
wish the Chief Justice and the Judges appreciate the sentiments 
of the public. The generation that has gone by should be an 
ideal to them.” 
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Thereupon on the 28fch of March a rule waa issued by the 
High Court, calling upon the editor and the printer and publisher 
of 'the Patrika to attend in person and show cause before the Court 
on the 5th April following why they should not be committed to 
lau? for contempt of Oohrt alleged to have been committed by them 
in having unlawfully published the article set forth above. On 
the 5th April the matter was heard by a Special Bench of the High 
Court. These persons were found guilty and were convicted, the 
former getting three months’ simple imprisonment and the latter, 
one month. The judgment was delivered on the 8th April 1936 
(vide 39 C.W.N. 770). An application for leave to appeal to the 
Privy Council was made by the accused persons and the High 
Court having refused to grant such leave, unsuccessful attempts 
were made to have special leave of His Majesty in Council. The 
assesses met all the expenses, and claims that the sum of Es. 
5,677-7-9 was incurred as costs in defending the Contempt Case and 
in the proceeding with a view to appeal before the Privy Council. 
It claims that this should be allowed as a business expenditure in 
the assessment. The Income-tax Officer did not however agree 
with themssessee’s contention, as according to him this expendi- 
ture did not come within the purview of Sec. 10(2) (ix) of the 
Incoipe-tax Act. The assessee in its appeal before the Assistant 
Commissi oner claimed that the sum under discussion w as incidental 
to the earning of profits as journalist and as such should have been 
allowed under the terms of Section 10 (2) (ix) of the Act. It was 
argued before the Assistant Commissioner of Income Tax that a 
newspaper is required to make fair comments and that trans- 
gression of the bounds of fair comments in the case of the assessee 
was incidental to its business of publication of news. The 
Assistant Commissioner however did not accept this argument, 
for he did not think contempt of Court to be necessarily a legiti- 
mate incident in the conduct of the business of a newspaper. 

3. The assessee has urged before me that a newspaper has 
two functions ; one is selling news and the second is that of a guide 
and adviser, seeking to form the opinion and influence the action 
of the public. For this second aspect, some privilege is extended 
to the publication of fair and true reports of political, judicial) 
legislative and other public and official proceedings and that com. 
ment on or criticism of the acts of persons before the public should 
be treated as privileged if they are made in a fair and reasonable 
spirit and not actuated by malice. It has also been urged that a 
newspaper has to publish materials gathered from every quarter 
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of the world and report them with as little delay as possible in 
the paper and that therefore it cannot be considered to be inM- 
lible. In publishing news it takes some hazard and the vital 
point which is urged before me is that the hazards of the busi- 
ness of a newpaper like those of any othej: must be borne by the 
business itself. What, however,! am concerned with is whether 
the sum of Es. 5,577-7-9 is an admissible deduction under Sec, 10 
(2) (ix) of the Income-tax Act, The present assessment is for the 
year 1936-37 and is in respect of the income, profits or gams of 
the year ended 31st December 1935. The expenditure in ques- 
tion was incurred by the assessee during this latter year. The 
whole question is whether in computing the profits or gains of 
the business carried on by the assessee during the year ended 31st 
December 1935 an allowance can be claimed in respect of the 
above expenditure under Sec. 10 (2) (ix) of the Income Tax Act. 

4. .In view of the circumstances stated above, the question 
which, in my opinion, arises is : — 

“Whether in the facts and circumstances of the case as set 
forth above, the sum of Es. 6,677 spent by the assessee during 
the year erided 31st December 1935, to meet the litigation ex- 
penses as stated above, can be said to be ‘expenditure incurred 
solely for the purpose of earning the profits’ within the meaning 
of Sec. 10 (2) (ix) of the Indian Income tax Act (Act XI of 1922^ 
and consequently allowable as a deduction in computing the pro. 
fits or gains of the business for the assessment year 1936-37”. 

Instead of referring the question formulated by the assessee 
I, therefore, respectfully submit this question for the decision of 
their Lordships. 

5. Opinion of the Commissioner : — 

Sec. 10 (2) (ix) reads as below : 

Any expenditure (not being in the nature of capital expenditure) 
incurred solely for the purpose of earning such profits or gains 
should be allowed as a deduction in computing the profits or gains. 

The expenditure was incurred not with the object of earning 
the profits as will be clear from what has been stated above. There 
was a contempt proceeding against the Editor and the Printer of 
the assessee company and some expenditure was incurred in de- 
fence, and on conviction, attempt was made to file an appeal be- 
fore the Privy Council which proved unsuccessful. The assessee 
company was not bound to incur this expenditure. The Editor 
and the Printer and Publisher were charged with having com- 
mitted some criminal offence and if the companj chose to meet 
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the expenses for defending them in the prosecution that followed, 
such, expenditure cannot in my opinion, be said to be incurred 
solely for the purpose of earning the profits of the business. It 
is hardly permissible to infer that the assessee gave its seivants 
authority to commit t^e crimes : nor in my opinion is it permis- 
sible to assume that commission of such crimes is necessaiy for 
or incidental to the carrying out of the business of the assessee 
and when the assessee incurred this expenditure in defending its 
servants it did not do so for the purpose of earning any profit. 
Expenditure incurred in cases like this cannot, in my opinion, be 
treated as business expenses. The decision m 12 Tax Cas. 227 
( Gommusioners of Inland Revenue v. E. G, JVames d Go* Ltd*) and 
12 Tax Oas. 232 {Commissioners of Inland Revenue v, Alexander 
Von Glehn d Co., Ltd.) are somewhat apposite. In those two 
cases, a fine in respect of a breach of law or in respect of a statu- 
tory order was held to be not a loss connected with or arising out 
of a trade or connected with the business. The principle under- 
lying these decisions would, in my respectful opinion, equally ^ 
apply to the present case. I, therefore, respectfully submit that 
their Lordships would be pleased to hold that the sum under dis- 
cussion was not incurred solely for the purpose of earning the 
profits or gains of the relating accounting year which is the year 
ended 31st December 1936. 

6. I append to the Statement of Case copies of the follow- 
ing documents : — A. Assessment Order. B. Grounds of Appeal. 
C. Appeal Order. D. Application under Sec. 66 (2).*’ 

JUDGMENT. 

Costello, A.G.J. — This is a leference under Sec. 66 (2) of 
the Indian Income tax Act of 1922. The question for the con- 
sideration of the Court is set forth in paragraph 4 of the State- 
ment of this Case in the form : — 

‘Whether in the facts and circumstances of the case, the sum 
of Es, 6,577 spent by the assessee during the year ended 31st 
December 1936, to meet the litigation expenses can be said to be 
expenditure incurred solely for the purpose of earning the profits’ 
within the meaning of Sec. 10 (2) (ix) of the Indian Income Tax 
Act (XI of 1922) and consequently allowable as a deduction in 
computing the profits or gains of the business for the assessment 
year 1936-37.” 

The facts of the case were these. The assessee is the Limited 
Company known as the Amrita Bazar Patrika Ltd., and its busi- 
ness is that of editing, publishing and selling a papei called ‘ The 
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Amrita Bazar PatriJcaK On the 23rd March 1935, it published 
in its daily edition in Calcutta a leader with the caption '^Cal- 
cutta High Court” and in that leader certain observations were 
made which reflected upon the independence of judiciary. 

On the 29th March 1935 a Hule was issued by this Court 
calling upon the Editor and the Printer and Publisher of the 
Patriha to show cause before the Court on the 5th April follow- 
ing, why they should not be committed to jail for contempt of 
Court in having unlawfully published the article I have men- 
tioned. The matter came before a Special Bench of this Court 
on the 5th April 1935. The judgment of the Court was declared 
on the 8th April. The Editor and the Printer of the newspaper 
were found guilty of contempt of Court, the former being sen- 
tenced to 3 months’ simple imprisonment and the iatfeer to one 
month’s simple imprisonment. Subsequently, there was an appli- 
cation for leave to appeal to the Privy Council which was rejected 
by this Court and later attempts were made to obtain special 
leave from the Judicial Committee of the Privy Council to appeal 
to His Majesty in Council. These attempts were also unsuccess* 
ful. It appears that the newspaper or rather the limited com- 
pany, the Amrita Bazar Patrika Limited, met all the expenses in 
connection with the proceedings that is say, the costs of defend- 
ing the Editor and the Printer before this Court and the various 
other proceedings in connection with the matter. These expenses 
amounted to the sum of Es. 5,577-7-9 pies which is the sum men* 
tioned in the question put forward for our consideration. The 
company claimed that this sum ought to be allowed by the In- 
come-tax Officer as a business expenditure, in other words, that 
it was an expenditure of the kind contemplated by Sec. 10 (2) 
(ix) of the Income Tax Act. Sec. 10 (1) of the Income Tax 
says that '‘tax shall be payable by an assessee under the head 
“Business” in respect of the profits or gains of any business carried 
on by him”. Sub-sec. (2) says that such profits or gains shall be 
computed after making certain allowances. Then follow a cata- 
logue of allowances. No. (ix) of which is described thus: — “any 
expenditure (not being m the nature of capital expenditure) in- 
curred solely for the purpose of earning such piofits or gains.” 

The assessee urged before the Commissioner of Income Tax 
that a newspaper has two functions — one, the conveying of news, 
and the other, that of serving as a guide and adviser seeking to 
form opinion and to influence the action of the public. As regards 
the second aspect, it is suggested that some privilege is extended to 
I— §3 
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the ptiblication of fair and accurate reports of political, judicial, 
legislative and other public and official proceedings and that com- 
ment on, or criticism of, the acts of persons before the public 
should be treated as , privileged if they are made in a fair and 
reasonable spirit and n^t actuated by malice. It was further con- 
tended that a newspaper has to publish materials gathered from 
all parts of the world and that, therefore, it cannot be considered 
or treated as if it were infallible. In publishing news it is bound 
to take some risk and the risk attendant to the business of pub- 
lishing a newspaper must be borne by the business itself. The 
learned Commissioner of Income Tax took the view, however — 
in our opinion, rightly — that what he was concerned with was 
the precise language of Sec. 10 (2) (ix) and that all he had to de- 
cide was whether or not the sum of Rs. 5,577-7-9 pies was a 
deduction of the kind referred to in sub-clause (ix). The Com- 
missioner points out that the assessment was for the year 1936-37, 
and it was in respect of the income, profits or gains of the year 
ending Slst December 19b5. The expenditure in respect of the 
contempt matter was incurred by the limited company during 
the year 1936 and, therefore, the whole question to be determined 
was whether in computing the profits or gains of the busmess 
carried on by the assessee during the year ended 31st December 
1936, an allowance could be claimed in respect of that expendi- 
ture under the provisions of Sec. 10 (2) (ix). 

The question which we have to answer is simply this : Can 
it be said that the expenditure which the limited company chose 
to incur was an expenditure incurred solely for the purpose of 
earning profits or gains? 

In our opinion, the question almost answers itself. It is diffi- 
cult, indeed, to see by what process of reasoning it could really be 
argued that this particular expenditure was incurred for the pur- 
pose of earning profits or gams. It is to be remembered that the 
proceedings m contempt were against the Editor and the Printer. 
The expenditure primarily was incurred by them. As far as we 
know, there was no sort of obligation of the Limited Company to 
reimburse either the Editor or the Printer for the expenses they 
had incurred. In any event, it seems quite obvious that the pay- 
ment of this sum of Es. 6,677-7-9 pies in no way assisted the limit- 
ed company in earning profits or acquiring gains in the^year of as- 
sessment. The question, in our opinion, is really one of fact. An- 
alogous points have been dealt with in England upon that footing. 
In our view, the matter is covered by the judgment of the House 
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of Lords in the cases of Strong dt Co. of Bomsey, Limited, v. Woodi- 
field, [(1906) A.C. 44B] and, in particular, by the opinions express- 
ed in the speech of the Loan Chancelloe at 452 and that of 
Lord Davby at p. 453. The Lord Chancellor said this : 

“In my opinion, it does not follow ^hat if a loss is in any 
sense connected with the trade, it must always be allowed as a 
deduction ; for it may be only remotely connected with the trade, 
or it may be connected with something else quite as much as or 
even more than with the trade. I think only such losses cap be 
deducted as are connected with the trade in the sense that they 
are really incidental to the trade itself. In the previous para- 
graph he said — “A deduction cannot be allowed on account of 
loss not connected with or arising out of such trade. That is one 
indication. And no sum can be deducted unless it be money 
wholly and exclusively laid out or expended for the purpose of 
such trade. That is another indication.” 

Lord Davby said ; “It is not enough that the disbursement 
is made in the course of, or arises out of, or is connected with, 
the trade, or is made out of the profits of the trade. It must be 
made for the purpose of earning the profits. In short I agree 
with the judgment of the Master of the Bolls.’’ 

The learned Commissioner has referred to the case oi43om- 
missioners of Inland Revenue v. Alexander Von Glehn dt Go. Ltd., 
(12 Tax Gas. 232). In that case the Respondent company had 
carried on business as general produce merchants and exported 
goods to Russia and Scandinavia. It was sued for penalties under 
the Customs Act, 1915, in respect of alleged infringements of that 
Act in the course of its trade. The actions were settled by consent 
on the company agreeing to pay a compromise penalty of i63,0OO 
without costs upon terms that the record was withdrawp. The 
company incurred legal costs amounting to £1,074-12-7 d. in res- 
pect of the proceedings. It was held by the Court of Appeal that 
the mitigated penalty and costs were not admissible deductions in 
arriving at the profits of the company’s trade for Excess Profits 
Duty purposes. The Master of the Bolls, Lord Sxbbndalb, said 
this (at the top of p. 236) : “The money which is paid is money 
paid as a penalty, and it does not matter in the least that the At- 
torney-Ceneral has elected to take treble the value of the goods, 
nor does it matter that it may be called in the information a for- 
feiture. It is in fact, under the section, a penalty”. At p. 238, 

he said : “Now, what is the position here? This business could 

perfectly well be carried on without any infraction of the law at 
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alL This penalty was imposed because of an infraction of the 
law and that does not seem to me to be, any more than the ex- 
pense which had to be paid in the case of Strong d Go. v, Woodi- 
field appeared to Lobd Davey, to be a disbursement or expense 
which was laid out or expended for the purpose of such trade, 
manufacture, adventure or concern ; nor does it seem to me, 
though this is rather more questionable, to be a sum paid on ac- 
count of a loss connected with or arising out of such trade, manu- 
factv^s adventure or concern”. 

In the present instance, however, we are not concerned with 
the question as to whether the expenses incurred by the company 
might have been treated as a business loss. We are concerned 
only with the question whether the expenditure was one proper- 
ly incurred for the purpose of earning profits or gains. We are 
clearly and definitely of opinion that it was not. The question 
propounded for our consideration must, therefore, be answered in 
the negative. The assessees will pay the costs of this reference, 
on the usual scale, including the fees of two Advocates appearing 
on behalf of Commissioner of Income Tax, 

Panokridgb, J, : — I only desire to add a few words to the 
judgment which has just been delivered. I agree that, in the 
circumstances, the question propounded by the Commissioner 
is a question of fact, and we are not entitled to go behind his 
finding. 

Moreover, in my judgment, there were no materials before 
the Commissioner upon which he could possibly come to the 
conclusion that the expenditure was, in fact, incurred solely for 
the purpose of earning profits or gains. I must assume that the 
expenditure was sanctioned by some resolution of the Directors, 
but no extract from the Directors’ Mmuie Book is before us, nor 
IS there any statement by a Director of the Assessee Company. 

In the grounds of appeal, filed before the Assistant Commis- 
sioner it 18 stated that the expenditure was incidental to the earn- 
ing of the as&essee’s profits as a journalist. 

In a petition filed by the principal officer of the assessee com- 
pany it IS stated that the expenses incurred were incidental to 
the profession of journalism and were legitimate business ex- 
penses allowable under Sec. 10 ( 2 ) (ix) of the Act. 

There is, therefore, no direct statement by any one who is in 
a position to speak with authority on the subject that the purpose 
for which the expenditure was sanctioned was m order that the 
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profits and gains of the assessee company might be augmented 
thereby. 

It appears to me that this could not have been the purpose 
which the directors entertained when they sanctioned the expendi- 
ture. I have no doubt that the Directory considered it a mdral 
obligation to indemnify their editor against the expenses to 
which he was put in defending the contempt proceedings, because 
the contempt with which he was charged was committed in his 
capacity as Editor of the newspaper owned by the assessee^com- 
p'lny. Their motive is a perfectly intelligible one, but it has not 
the effect of making the expenditure a permissible deduction 
under Sec. 10 and it is totally inconsistent with such expenditure 
being expenditure incurred solely for the purpose of earning 
profits and gains within the meaning of Sec. 10 (2) (ix). 

Edglby, J. — I agree with my Lord the Acting Chief Justice. 

Reference answered in the negative* 


[In the Eangoon High Cotjbt.] 
COMMISSIONER OF INCOME-TAX, BURMA 


n. 

HAJEE MOHAMED HAJEE OOSMAN. 

Roberts, C.J., Leach and Mackkey, JJ. 

March 17, 1937. 

Non-besident— Keeping Office at Rangoon fobPubohas* 
iNG Rice — Sai/E of Rice at Colombo — Pbofits Made at 
Colombo, Whetheb Assessable at Rangoon — ‘ Business Con- 
nection ^ — Indian Income Tax Act (XI of 1922), Sbo. 42 (1). 

The assessee who resided at Kathiawar (outside British India) 
Gamed on the business of selling rice in Colombo* Partoj the 
rice sold by the assessee in Colombo was purchased hy him or his 
agent at an office kept on his behalf at Rangoon and then exported 
to Colombo for resale : Held, on a reference hy the Commissioner^ 
that the asses see's profits made in Ceylon on the sale of rice put'- 
chased in Burma were assessable under Sec. 42 (1) of the Indian 
Income Tax Act, 1922^ 

Case stated by the Commissioner of Income Tax, Burma, 
under Sec. 66 (2) of the Indian Income Tax Act, XI of 1922 
[Civil Ref. No. 1 of 1937J. 
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CASE 

. The following case is referred to the High Court in accord- 
ance with the provisions of Sec. 66 (2) of the Indian Income-tax 
Act, 1922. 

1. Hajee Mohamed Hajee Oosman (hereinafter called the 
assessee ”), a resident of Dhoraji in Kathiawar, outside British 
India, carries on a business in rice in Burma and Ceylon. The 
rice is purchased in Eangoon and exported to Colombo where it 
is sold. The assessee maintains an office in Rangoon where 
accounts are kept for the transactions effected there and another 
office at Colombo which keeps accounts for the transactions 
effected there and for the business as a whole. 

2. For his 1935-36 assessment the assessee returned a loss 
of Es. 253-8-9. This was the figure appearing in his Rangoon 
books. After adding back certain disallowable items and certain 
items of profit amountidg to Es. 10,698 transferred to the Colombo 
books, the Income-tax Officer arrived at an assessment figure of 
Es. 10,935. A copy of his assessment order is attached as An- 
nexure A. 

3. Against this assessment the assessee appealed. In deal- 
ing wyth the appeal the Assistant Commissioner called upon the 
assessee, under Sec. 31 (3) (a) of the Act [tdde proviso to Sec. 31 
(3)1 to show cause why the assessment should not be enhanced 
by including, under Sec. 42 (1) of the Act, the profits arising 
from the sale of the rice in Colombo. Having heard the asseasee’s 
advocate the Assistant Commissioner enhanced the assessment to 
Es. 22,427 by including the Colombo profits. A copy of the 
appellate order is attached as Annexure B. 

4. The assessee appealed to the Commissioner under Sec. 
82 against this decision. Having heard the assessee's advocate 
I rejected the appeal. A copy of my order is attached as An- 
nexure C. Being dissatisfied with this order the assessee has 
asked me to state a case to the High Court. I accordingly refer 
the following question : — 

“ Whether in the circumstances of this case the assessee’s 
profits made in Ceylon on the sale of rice purchased m Burma are 
assessable under Sec. 42 (1) of the Indian Income Tax Act, 1922. 

6. Profits, in order to be assessable under Src. 42 (1), must 
(a) be the profits of a non-resident and {b) accrue to him whether 
directly or indirectly, through or from any business connection or 
property in British India. As to {a) there is no dispute. And as 
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to (5) the contention of this Department is that the profits in 
question accrued to the assessee from a business connection in 
British India. Whether the profits did so accrue is the only 
point for decision. 

6. I have already gone over the ground in my appellate 
order (Annexure C) and I need not repeat myself here*. 

I would express my opinion shortly by saying that this case 
appears to me not different in essentials from Steel Brothers Case 
(2 I.T.G. 119). And as to the meaning of the decisions irf that 
case and in the Bogers Pratt Shellac Case (1 I.T.G. 363) I would 
refer to the observations of Beaumont, C. J. (at page 433) and 
Eangnekar, J. (at page 438) in the case of the National Mutual 
Association of Australasia, Ltd, (6 I.T.G. 426). 

7. I would therefore answer the question in the affirmative. 

*The appellate order referred to here in which the Gommis- 

sioner has expressed his opinion in detail runs as follows : 

“ 1. The assessee, a non-resident, carries on a business in 
rice in Burma and Ceylon. He has an office in Eangoon for the 
purchase of rice. The rice purchased is exported to Colombo 
where it is sold. Another office is maintained in Colombo for 
the sale of rice. Accounts are kept at each office for the trs/rsac- 
tions effected there. The results of the business as a whole are 
incorporated in the Colombo accounts. 

2. The Income-tax Officer made the assessee’s 1935-36 
assessment on Rs. 10,935 which he computed as the profits of the 
Rangoon business. When the assessee appealed against this 
assessment the Assistant Commissioner called upon him to show 
cause why the assessment should not be increased to Es. 24,918 
by adding to it, in accordance with the provisions of Sec. 42 (1) 
of the Income-tax Act, Es. 13,983 being profits made by the sale 
of the rice in Colombo. Having heard the assessee’s advocate, 
the Assistant Commissioner enhanced the assessment to 
Es. 22,427 by including the Colombo profits. This is an appeal 
against that enhancement. 

3. The first and main question to be decided is whether the 
profits made on sales of rice in Colombo come within the terms of 
Sec. 42 (1). In order to come within the terms of that sub-section 
they must have accrued or arisen to the assessee directly or in- 
directly through or from a business connection in British India. 
The deciding factor in the matter is the existence of a business 
connection through or from which the profits arise. There is no 
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authoritative definition of the expression “ business connection*’ 
but what it means can be ascertained fairly accurately from the 
decided cases. 

4. In the Bogers^ Pratt Shellac Gompanyh Case (1 LT.C. 
363) it was held that d). business connection existed when a pur- 
chasing branch in India sent goods to the principals outside India 
to be sold abroad. Following that, the Rangoon High Court m 
Steel Brothers Case (2 LT.C. 119) held that a business connection 
existed in somewhat similar circumstances. But in giving its 
decision the Court expressed the opinion that the meaning of 
‘‘business connection” should be restricted by the definition of 
“ business ” in Section 2 (4) of the Act. The passage in question 
(page 137) is as follows : — 

“ We admit the difficulty arising from the vague expression 
‘from any business connection.’ Taken in its wide sense, it would 
render liable to Indian income-tax any profits made by a manu- 
facturer in England on a single consignment of goods to an 
importer in India. This is the meaning which the Commissioner 
of Income Tax seems to have attached to the phrase, and is the 
meaning which, the learned Government Advocate contends, is 
the correct one. It is one, however, which we«f cannot adopt, as 
suchm meaning would be repugnant to the word ‘ business’ in 
Sec. 6, as defined by Sec. 2 (4), and we can assign no wider 
meaning to it than the latter words of the definition as ‘ any 
adventure or concern in the nature of trade, commerce or manu- 
facture, ’ It was probably used, as Mr. Justice Chatterjee con- 
jectures, as a compendious expression to cover such concerns in 
the nature of trade, commerce, or manufacture as arise through a 
branch factorship, agency, receivership or management. But be 
this as it may, its meaning, m our opinion, must be strictly 
confined to the meaning of the word ‘ business ’ m Section 6.” 

This view of the Rangoon High Court has been dissented 
from by tue Bombay High Court in the Nattonal Mutual Associa- 
tion Case (6 I.T.C. 426) and by the Privy Council in Currini'- 
bhoy^s Case, Privy Council Appeal No. 104 of 1934, In that case 
their Lordships said, “It was contended on behalf of the respond- 
ents that the words ‘business connection’ and ‘property’ m 
Sec. 42 (1) are intended as repetitions of the expressions* business ’ 
and ‘ property ’ appearing in Sec. 6 to describe ‘ heads of income,’ 
and that the interest income now in question, being admittedly 
taxable under the Tth heading * other sources’ cannot be said to 
accrue or arise through or from any business connection or pro- 
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perty in British India within the meaning of the sub-section. In 
support of this argument their Lordships were referred to certain 
ohservations in the case of Bogers Pratt Shellac d Go. v. Secre- 
tary of State for India (I.L.E. 62 Cal. 1) and Commissioner 
of Income-tax, Burma v. Messrs. Steel Brothers d Go., Ltd. (19^5, 
I.L«Ea 3 Ban# 614)* This contention, however, does not appear to 
their Lordships to be valid. The phrase * business connection ’ 
is different from, though doubtless not unrelated, to the word 
* business ’ of which there is a definition in the Act 

6. It may be taken therefore that the words ‘ business con- 
nection ’ embrace a much wider field than the word business as 
defined in Sec. 2 (4) of the Act. The case of the National Mutual 
Association referred to above is a case in point. There the in- 
surance company was not carrying on ** any trade, commerce or 
manufacture or any adventure or concern in the nature of trade, 
commerce or manufacture,’^ yet it was held that interest earned 
by the company outside British India on insurance preminms col- 
lected in British India was income which accrued through a busi- 
ness connection in British India. Comparing it with the Bogers 
Pratt Shellac Case and with Steel Brothers Case, Beaumont, G. J*, 
said, ‘‘ I do not myself see any distinction in principle between 
the case of goods acquired in British India by an agent in British 
India and sent to the principal resident outside British India, and 
there sold at a profit and the case of moneys collected by an agent 
in British India and sent to the principal outside British India 
and there invested by him at a profit 

7# The Gurrimbhoy^s Case (6 I.T.C. 439 and Privy Council 
Appeal No. 104 of 1934) is a case where it was held that a 
“ business connection did not exist. In this case there was a 
solitary loan made outside British India by the Niisam of Hydera- 
bad to Messrs. Carr imb hoy Ibrahim and Sons Limited, a com- 
pany doing business in Bombay. Beaumont, C. J., said : ** The 
business connection must be one of the person residing out of 
British India, that is, the Ni25am, and there is nothing to show 
that the Nizam is carrying on the business of money-lending.” 
He held that the relationship of the parties was merely o/ 
debtor and creditor. The Privy Council upheld that decision. I 
quote the following from their Lordships’ Judgment : — 

** Upon the question whether the interest income arose to the 
Nizam through or from any business connection in British India 
the Lordships observe that so far as appears from the facts found 
in the Letter of Eeference, the ipan made by the Nizam to the 
1—84 
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respoadent company on the 10th August, 1929, was an isolated 
transaction between the parties. It is not shown that the Nizam 
has at any time had an interest direct or indirect in the respond- 
ent company. There^is no evidence of a course of dealing bet- 
ween the parties sucji as might fairly be described as a business 
connection previously subsisting between them. There is no ele- 
ment in the present case which justifies a comparison on the 
facts with the position of the parties in the case of The Bombay 
Trmt Corporation [ (1928) LL.B. 52 B. 702 ; 57 I.A. 49]. 

“ If the words * accruing or arising to such person whether 
directly or indirectly, through or from any business connection in 
British India ^ are not to be deemed satisfied in every case in 
which a single monetary transaction by a non-resident with a re- 
sident produces gain to the former, it is difficult to see in the facts 
of this case any distinguishing element of business connection 
which the Legislature has chosen as the test for rendering charge- 
able to British Indian income-tax income which has not accrued, 
in British India, There is no proof that the Nizam is carrying on 
business of rooney-lending either in Hyderabad or British India. 
So far as appears he invested some surplus capital in making a 
loan to the respondent company taking security therefor. That 
the Respondent company doubtless used the borrowed money in 
connection with their own business is not a fact which brings the 
Nizam any nearer to being a person who has a business conne- 
ction in British India. The circumstances that the repayments 
of the loan are contemplated to extend over a period of five years, 
and that the interest would be payable from time to time during 
this period, is equally ineffective to bring the case within the 
words of sub-Sec. (1) of Section 42 

8. The following inferences can I think be drawn from the 
judgment in the Gurrimbhoy’s Case : — 

(а) If the Nizam had had several transactions with the 
Gurrimbhoys the Courts would have been prepared to hold that 
there was a business connection between them. 

(б) If the Nizam had had a money-lending business, either 
within or without British India, the Courts would have been pre- 
pared to hold that this single transaction between him and the 
Gurrimbhoys constituted a “ business connection 

9. Coming now to the present appeal, the assessee’s advocate 
tries to distinguish it from the Bogers Pratt Shellac Case and Steel 
Brothers Case on the ground that in those cases there were manu- 
facturing activities in British India while the assessee merely has a 
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purchasing agency in British India. This objection misses the 
point of both these decisions which were not affected at all by the 
manufacturing activities of the companies concerned. In National 
Mutual Association Case (6 I.T.C. 425) Beapmont, C.J.. referring 
to those cases says (page 433) : “ It was held by the Full Bench 
of the Calcutta High Court in Rogers Pratt Shellac Company v. 
The Secretary of State and by the Full Bench of the Eangoon 
High Court in Steel Brothers and Go. Ltd. v. Commissioner of 
Income-tax, Burma, that a company resident outside British 
India which received goods from branches within British India 
was assessable to Indian income-tax in respect of the profits made 
by the sale of these goods outside British India.” And in the 
same case Eangnekar, J., referring to the Rogers Pratt Shellac 
judgment said, “ In the Calcutta case to which I have referred, it 
was held that there was a business connection although all that 
happened was that goods were purchased in India by an agent 
and sent to the principals outside India and there sold at a pro- 
fit And this description exactly fits the case of the assesses 


now before me. 

10. It is unnecessary to labour the point any further. The 
profits in question are clearly liable to taxation under Sec. 42 (1) 
and therefore the appeal fails on the main ground. It only re- 
mains for me to consider whether they were properly computed. 
It appears to me that they were and that the assessee got the 
full benefit of the ruling in Steel Brothers Case. 

11. The appeal is therefore rejected. 


Kalyantcala, for the Assessee. 

Tun Byu, for the Crown. 

JUDGMENT. 

Eobbbts, C. J.— In this case the Commissioner of Income- 
tax has referred to the High Court in accordance with the pro- 
visions of Sec. 66 (2) of the Indian Income-tax Act (XI of 1922) 

the following question : . , , 

“ Whether in the circumstances of this case the assessee s 

profits made in Ceylon on the sale of rice purchased in Burma are 
assessable under Sec. 42 (1) of the Indian Income-tax Act, 1922 . 

The facts of the case may be stated very shortly. The assessee, 
one Hajee Mohamed Hajee Oosman, lives m Kathiawar, outside 
British India, and he carries on a business in Colombo where 
rice is sold and where he makes a profit. Part of the rice so sold 
in his business in Colombo is purchased by him or by his 
agent at an office kept on his behalf at Eangoon where purchases 
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of rice from time to time are made and the rice exported to 
Colombo for the purpose of re-sale. In these circumstances it is 
conceded by the learned advocate for the assesseC' — and he could 
have obviously taken no other course than do so— that the ap- 
pellant maintained a ^business connection in British India, and 
the short point which we are asked is whether his profits made in 
Ceylon on the sale of rice purchased in Burma are assessable 
under Sec. 42 (1) of the Act. Booking at the section and sub- 
section it is manifest that in the case of the assesses who resides 
out of British India all profits or gains accruing to him, even in- 
directly, through his business connection in Burma must be 
deemed to be income arising within British India and charge- 
able to income-tax as such, and I would therefore answer the 
question propounded in the affirmative. 

Leach, J. — I agree. 

Maokhev, J. — I agree. 

Reference answered in the affirmative. 


[Ih the Rangoon High Court.] 
COMMISSIONER ON INCOME TAX, BURMA 

V. 

S. MANSOOKHLAL ZAVERI. 

Robbbts, G. j., Sen, Mosley, Leach, Dunklby 
Macknby and Bbaund, JJ. 

January 20, 1937. 

Succession to Business — Dissolution of Paetnbeship — 
Quondam Paetnee Oabeying on Same Business — Whbthee 
‘ Succession ’ to Dissolved Eibm — What Constitutes ‘ Succes- 
sion ’ — Succession to Part of Business — Tests op Continuity 
OF Business — Rbpbbbnob — Question of Succession, Whether 
Question op Pact ob Law — Indian Income Tax Act (XI of 
1922), Secs. 26 (2), 26 (3), 66. 

It is always open to an assessee who desires to argue the 
legal consequence of the facts to require a reference as to whether 
the Commissioner has attributed in law the correct legal conse- 
quence of the facts he has found. 

Whenever the facts found by the Commissioner give rise to con- 
sequential question, whether there is or is not a, ' succession ’ within 
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the 7neamng of Sec. 26 (2) of the Indian Income tax Act, 1922, a 
question of law is invoh^ed. The view that the question of succes- 
sion must always he a pure question of fact is not correct 

A firm consisting of two partners, the assesses and his step- 
brother, got into financial difficulties and was dissolved on October 
28, 1936. The assessee's step-brother executed a deed of release on 
Febr%iary 28, 1936, by which he surrendered his right to the stock- 
in-trade and furniture of the firm and to the use and occupation 
of the business premises. He further gave up all claims to the^ouU 
standings and also assigned to the assessee his right to the trade 
marks of the firm. Before the dissolution certain major creditors 1 
hut not all, were paid off but, apart from this, the assessee took over 
the assets and liabilities of the firni. The assessee carried on the 
same kind of business in the same premises though on a smaller 
scale. The naine of the business was however slightly changed. 
The Commissioner found that the assessee had ‘ succeeded * to the 
business of the old firm and assessed him under Sec. 26 (2) : Held, 
on a reference by the Commissioner, (i) that the question whether 
on these facts the firm which was carrying on the business had 
been "^succeeded in such capacity'^ by the assessee within the mean- 
ing of Sec. 26 {2) of the Indian Income-tax Act, 1922, was a ques- 
tion of law ; (ii) that on the facts stated the question was rightly 
answered by the Commissioner in the affirmative. 

Per Roberts, C. J . — The observation made by Page, C. J., in 
the case o/ N. N. Firm {11 Bang. 501) that where a business is 
split up and thereafter another person carries on business he does 
not* succeed^ his predecessor in carrying on the business within Sec. 
26 {2) is only another way of saying that where a per son has carried 
on a business no one can be said to succeed him in such capacity 
when only part of the business is taken over. It cannot, howemf, 
be laid down as an invariable proposition of law that wkm one 
business has come to an end and after a time another businesses 
started with the same assets and m the same premises, there is no 
succession. The question in such cases comes to this, Viz., whether 
there is a delay which as a matter of law the Commissioner is bound 
to regard as forcing him to infer that there was not a succession. 
This delay is a question of degree and in some cases the delay may 
only mean a cessor of profit-making operations and never a real 
cessation of the business. The real test is the identity of the two 
businesses, and when this comes to be considered the reasons for 
any delay may throw light upon the correct solution. 

Per Mosley, J . — Succession to a separate branch of a business 
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constitutes succession and the Indian rule is for this 'purpose 
identical with the English, 

Commissioner of Income Tax, Burma v. N. N, Firm, (1934 
I.T.R. 185) commented upon. 

Cases referred to : ' 

Bell v. Nationak Pkovincial Bank ok England, [19041 
(1904, i.K.B. 149 ; 5 Tax Gas. 1 ; 90 L.T. 2 ; 73 L.J.K.B. 142; 
20 T.L.R. 97). 

COMMISSIONEE OE INCOME TaX, BoBMA V. N. N. FlBM [1934] 
(I.L.R. 11 Rang. 501 ; 148 I.C. 594 ; A.I.R. 1934 Rang. 13 ; 1934 
I.T.R. 186). 

COMMISSIONBB OF INCOME Tax, BuBMA V. C.P.L.E. ChETTYAB 
Fibm [1934] (I.L.R. 12 Rang. 322; 150 I.C. 408; A.I.R. 1934 
Rang. 132; 1934 I.T.R. 201). 

COMMISSIONBB OF INCOME TaX, BuBMA 0 . E. M. ChETTIAB 
Fibm [1930] (I.L.R. 7 Rang. 635 ; 122 I.C. 898 ; A.I.R. 1930 
Rang, 4 ; 4 I.T.C. 111). 

Dhanna Mai v. Moti Sagab [1927] (I.L.R. 8 Lah. 573 ; 101 
I.C. 355 ; 54 I.A. 178;; A.I.R. 1927 P.C. 102). 

Napab Chandea Pal v. Shukde Sheik [1918] (I.L.R. 46 
Cal. 189 ; 45 LA. 183 ; 51 I.C. 760).'' 

iTbw Zealand Shipping Co. Lid. v, Stevens l1906] (6 Tax 
Cas. 558; 96 L.T. 50; 23 T.L.R.213; 24 T.L.R. 172). 

Stockham d, Wallasey Ubban Distbici Council [1907] 
(95 L.T. 834; 71 J.P. 244). 

Thomson & Balfoue v. Lb Page [1924] (8 Tax Cas. 541 ; 
1924 Sees. Cas. 27 ; 51 Sc. L.R. 35). 

Wild (H, M. Inspeotok of Taxes) n. Madam Tussaud’s 
Ltd. [1932] (17 Tax Gas. 127). 

Case stated by the Commissioner of Income-tax, Burma, under 
Sec. 66 (2) of the Indian Income-tax Act (XI of 1922), m the 
matter of the assessment of Saraial Mansookhlal Zaveri for the 
assessment year 1936-37 [Civil Ref. No. 17 of 1936]. 

CASE. 

“ The following case is stated to the High Court in accordance 
with the provisions of Sec. 66 (2) of the Indian Income-tax Act, 
1922. 

2. The relevant facts of the case are as follows - 

(a) Eor some years past thehrm of Mansookhlal Dolatchand 
& Co., has been carrying on business as jewellers and diamond 
merchants at No. 128, Mogul Street, Rangoon. Before moving to 
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No. 128, Mogul Street, the firm carried on business first in 26th 
Street and later at old No. 7, Mogul Street. 

(b) This firm, which latterly consisted of two partners, Sara- 
lal Mansookhlal Zaveri (hereinafter called the assessee) and his 
step-brother Jesbanglal Mansookhlal Zaveri, got into financial 
difficulties and was dissolved on the 28th October 1935. (Origin- 
ally the firm consisted of five partners. The assessee joined it 
about four years before its dissolution.) 

(c) In a deed of release executed on the 28th February 1936 
Jesbanglal surrendered his rights to any of the stock-in-trade and 
furniture of the firm and to the use and occupation of the Mogul 
Street shop. He further gave up all claims to the outstandings 
due to the firm and appointed the assessee to collect and receive 
them. He also assigned to the assessee his right to the trade 
marks of the firm. A copy of the deed is attached as AnnexureA, 

(d) Before the dissolution of the partnership certain creditors 
who were owed about Rs. 93,000 were paid in goods. Apart from 
these transactions the assessee took over the assets and liabilities 

‘ of the firm. He took over stock worth Es. 8,682 and other 
assets worth Es. 2,604 and he took over liabilities amounting to 
Rs. 11,729. 

(e) The assessee carried on the same kind of business *a8 be- 
fore in the same premises. In fact the shop was never closed and 
business was carried on in it continuously notwithstanding the 
dissolution of the partnership. 

(/) The name of the business was changed from Mansookhlal 
Dolatchand & Co. to Saralal Mansookhlal. 

(g) The dissolution of the firm took place at the end of 
the accounting year. Assessee took over the account books of 
the firm but he opened new hooks for the business for the naw 
accounting year. 

3. On the 7th April 1936 the assessee on behalf of Maneoo- 
khlal Dolatchand & Co. applied for the benefit of Section 25 (3) of 
the Income-tax Act on the ground that the business had been dis- 
continued. The Income-tax Officer rejected the application and 
made an assessment on the assessee as the successor to the busi- 
ness [Section 26 (2)]. A copy of the assessment order is attached 
as Annexure B. The appeal against the assessment was rejected. 
A copy of the appellate order is attached as Annexure C. Being 
dissatisfied with this order the assessee has asked me to state a 
case to the High Court, I accordingly refer the following 
(juestion ; — 
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‘‘Whether there were materials on which the Income-tax 
Officer and the Assistant Commissioner conld conclude that the 
assessee had succeeded to the business carried on by Mansookhlal 
Dolatchand & Co. at 128, Mogul Street, Eangoon ? 

4. The assessee’s'case is that he did not take over the whole 
of the business as a going concern, that in a business of this kind 
credit is the most important factor and that by changing the name 
of the business he has lost the credit attached to the old name. He 
also ^ays that the extent of the business has been greatly curtailed. 
And the trade maiks taken over had not been used by the firm for 
some years past and have not been used by the assessee* 

5. It appears to me that the assessee did take over the busi- 
ness as a going concern. The settlements with creditors, which 
took place before the dissolution of the partnership, do not appear 
to me to be anything more than a preparation for the dissolution 
necessitated by the financial difficulties in which the firm found 
itself. And these difficulties would have caused a contractijou of 
the business in any case. As to the change of name, it appears to 
have been a necessary consequence of the dissolution* There is 
no evidence before me to show that the old name was worth any- 
thing^ in the way of credit. It is equally probable that the 
assessee’s personal credit is as good as that of the firm. 

6. The choice is between finding that the assessee has 
started a new business or that he has continued the old business. 
It does not appear to me that he has started a new business. I 
think that there IS ample material for the Income-tax Officer’s 
decision that the assessee has succeeded to the business of the 
firm and that it should not be disturbed. 1 would therefore 
answer the question referred m the affirmative. 


7. The following cases may be referred 

to : 

— 


Watson Brothers v. Lothian 

4 

T.O. 

441 

Bell V. The National Provincial 




Bank of England, Ltd. 

5 

T.C. 

1 . 

The Eullwood Foundry Go., Ltd. v. 




Commissioners of Inland Eevenue ... 

9 

T.O. 

101 

Ogston V. Eeynolds Sons & Co., Ltd. ... 

16 

T.C. 

601 

Wild V, Madame Tussaud’s Ltd. 

17 

T.C. 

127 

George Humphries & Co. «?. Cook 

19 

T.C. 

121 

Malay alam Plantations, Ltd. v. Clark... 

19 

T.C. 

314 

Commissioner of Income-tax, Bombay 




V, Sanjana & Co., Ltd. 

2 I 

.T.C. 

no 
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The Maharajadhiraj of Darbhanga 
Commissioner of Income tax, Bihar 

and Orissa ... ... 6 LT.C. 209.” 

Release deed : The deed of release referred to in para 2 (c) of 
the Oommissioner’s Statement of the case.and annexed thereto’ as 
Annexure A was as follows : — 

” This Instrument made the 28th day of February 1936, Bet- 
ween Jeshanglal Mansookhlal Zaveri of Dhan Mansion, IShat- 
wadis, Bombay (hereinafter called the Releasor which expression 
shall mean and inolnde the said Jeshanglal Mansookhlal Zaveri his 
heirs legal representatives and assigns where the context so admits) 
of the one part and Saralal Mansookhlal Zaveri of No. 128, Mogul 
Street, Rangoon (hereinafter called the Releasee which expression 
shall mean and include the said Saralal Mansookhlal Zaven his 
heirs legal representatives and assigns where the context so admits) 
of the other part. 'Whereas the Releasor and the Releasee were 
carrying on business in co-partnership as Jewellers and Diamond 
Merchants under the name and style of ” Mansookhlal Dolachand 
and Company ” at Rangoon and Bombay and whereas the said 
partnership was dissolved by mutual consent as and from the day 
28th October 1935, and Whereas the parties hereto have agreed to 
make such declarations as are hereinafter contained and giv3 each 
other such release as are hereinafter contained. Now this Instru- 
ment Witnesseth as follows; — 

1. The said parties hereto hereby declare that the said part- 
nership between them was dissolved as and from the 28th October, 
1936. 

2. The Releasor hereby releases the stock-in-trade and the 
furniture of the said dissolved partnership and the right of the 
use and occupation of the shop at No. 128, Mogul Street, 
Rangoon, from all his right and claims. 

3. The Releasor hereby gives up all his claims to the out- 
standings due to the said firm and hereby appoints the Releasee 
his attorney to collect, recover and receive all sums of money, 
interest, goods, articles and things due and payable or deliverable 
to the said dissolved partnership and on payment or receipt thereof 
to sign and give valid receipts or discharges for the same and if 
necessary to file suits actions and proceedings for the purposes 
of recovery thereof and to do all other things which the Releasee 
may think necessary for the purposes of the recovery of the same. 

4. The Releasor hereby assigns all his right to the Trade 
Marks of the said dissolved partnership unto the Releasee and 
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hereby declares that he will not use hereinafter the said Trade 
Marks and that the Eeleasee shall have the sole right to the said 
Trade Marks. 

6. It is hereby declared that the accounts of the said dis- 
solved partnership have been settled and the Eeleasor has no 
claim against the Eeleasee in respect of the assets of the dissolved 
partnership. 

6. The Eeleasee hereby declares that he has no claim of 
any* sort or nature against the Eeleasor in respect of the said 
dissolved partnership and the account thereof. 

7. The Eeleasor hereby declares that besides the debts 
shown in the books of account of the said dissolved partnership 
there are no other debts due by the said partnership. 

8. The Eeleasor and the Eeleasee hereby declare that each 
of them shall have no claim of any sort or nature whatsoever 
against the other. 

In Witness whereof the Eeleasor and the Eeleasee have 
hereunto set their respective hands the day and year first above 
written. 

“ (Witness) (Signature) 

The Appellate Order referred to in the Commissioner’s State- 
men If of case which states the fact in detail runs as follows: — 

‘‘ The firm of Mansookhlal Dolachand & Co., a firm of Jewel- 
lers in which the appellant, Saralal Mansookhlal Zaveri, was a 
partner, was dissolved on the 28feh October 1935 and the appellant 
was treated as having succeeded to the business and assessed for 
1936' 37 on the profits of the previous year in accordance with 
the provisions of Sec. 26 (2). The appellant appeals against the 
assessment and contends that he did not succeed to the business 
of Mansookhlal Dolachand & Co. but started a new business of 
his own and that he is not liable to be assessed for 1936-37 ; but 
that on the other hand, the business of Mansookhlal Dolachand 
& Go., was discontinued on the dissolution of the partnership and 
as it was charged under the Income tax Act of 1918 the partner- 
ship firm should be assessed for 1936-37 in accordance with the 
provisions of Sec. 25 (3). The only point for determination, 
therefore is whether the appellant succeeded to the business of 
Mansookhlal Dolachand & Co., within the meaning of Sec. 26 (2). 

2. Mansookhlal Dolachand & Co. was a firm composed of two 
partners, the appellant being one and his step-brother Jeshanglal 
Mansookhlal Zaveri being the other. When the partnership was 
dissolved the appellant carried on on his own account from the 
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date of dissolution business of the same kind on the same permises 
The account books of the partnership firm were also taken over 
by him. A deed of release was executed in respect of the dissolu- 
tion of the partnership and this deed recit.es that the partnership 
was dissolved by mutual consent from t^je 28th October, 1935 
that Jeshanglal relinquished all claim to the stock-in trade and the 
furniture of the dissolved partnership and the right of the use and 
occupation of the shop premises, as also to the outstandings due to 
the firm, and that he assigned all his right to the trade manks of 
the firm to Saralai, who shall thereafter have the sole right to 
them. The deed further recites that the accounts of the dissolved 
partnership had been settled and that Jeshanglal had no claim 
against Saralai in respect of the assets of the partnership business 
The terms of this deed of release, taken in conjunction with the 
fact that Saralai continued, without any interruption, to carry on 
business on the same premises and from the date of dissolution of 
the partnership prove conclusively to my mind that the business 
of the partnership firm was never in fact discontinued and that the 
business which Saralai is now carrying on is merely a continuation 
of that business. It is contended in appeal, however, that the 
creditors of the partnership firm were given goods in satisfaction 
of their debts and that this shows that the business of the fir& was 
wound up at the time of dissolution of the partnership. This 
allegation was made before the Income-tax Officer also and the 
Income-tax Officer states in the assessment order that the accounts 
do not corroborate the allegation. He is not quite correct in saying 
this. The accounts, which have been re-examined in my presence, 
do show that certain creditors in Bombay (but not all) were given 
goods in satisfaction of their debts. The principal creditors were 
Manilal Rikhavchand Kotbary and Mafatlal Bhogilal. The for- 
mer’s account was settled on the 22nd August 1935 and the latter’s 
on the 27th August 1936. The ordinary business of the firm was, 
however, continued after these dates. There were continuous 
transactions till the Srd September 1936 and sporadic transactions 
thereafter until the 23rd October 1936. However, I do not think 
that the settlement with some of the creditors, on which great 
stress is laid by the appellant, really helps his case at all. Whe- 
ther the business was being finally woundup or was merely being 
re-constituted as a result of the withdrawal of one of the partners 
such a settlement was only to be expected and it does not of itself 
prove the case one way or the other. In any event there were 
other creditors (and debtors too) with whom a settlement was net 
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effected. The apellant took over the liabilities of the partnership 
amounting to nearly Es, 12,000 as well as assets of Es, 2,603-18-9. 
He also took over stock worth Es. 8,682-8-0 and continued his 
business with it. The argument in appeal that he did not con- 
liaue to use the old nanae of the business does not impress me. 
The principal name by which the business was known was un- 
doubtedly Mansookhlal (the father's name) and his name is part 
of the present name of the business. This, coupled with the use 
of tl^e old trade marks and the continuance of the business in the 
old premises, ensures to the appellant all the requisite goodwill of 
the business. There is no doubt at all that ail the essential charac- 
teristics of succession are present in this case and I am fortified 
in this view by the observations of Courtney Terrel, 0. J., in the 
t 29 ^^e-peuuitimate paragraph and in the paragraph which immedia- 
tely precedes it of his judgment in the case of the Maharajadhiraj 
of Darbhanga v. The CommissioQier of Income Tax, Bihar and 
Orissa (YI I.T.G. 209) in which his Lordship quotes the test for 
deciding such cases laid down by Cozens Hardy, L.J., in Bell 
V. The National Prov'incial Bank of England (V Tax Gas, 1). 
I therefore hold that the appellant succeeded to the business of 
Mansookhlal Dolachand and Co. within the meaning of Sec. 26 
(2) ofe the Income-tax Act and was rightly assessed for 1986-37 
under that section. 

3. I confirm the assessment and dismiss the appeal.'* 

TJ Tun Byu for the Commissioner of Income tax. 

Kalyanwalla for the Assessee. 

JUDGMENT. 

Bobbbts, C. J. — The following question has been referred to 
this Court for determination in Civil Eeference No. 17 of 1936 : — 
Whether there were materials on which the Income tax 
Officer and the Assistant Commissioner could conclude that the 
assessee had succeeded to the business carried on by Mansookhlal 
Dolachand and Company at 128, Mogul Street, Eangoon." 

By Sec. 66 (2) and (3) of the Income tax Act, XI of 1922, an 
assessee may, provided certain conditions laid iown therein are 
satisfied, require the Commissioner to refer to the High Court any 
question of law arising out of an order either by the Assistant Com- 
missioner or by the Commissioner himself or arising out of the 
decision of a Board of Eeferees, and the Commissioner shall within 
a specified time draw up a statement of the case and refer it with his 
own opinion thereon to the High Court, It is therefore alw^ays open 
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to au assessee who desires to argue the iegal consequeneeB of the 
facts to require a reference as to whether the Commissioner has 
attributed in law the correct legal consequence of the facts he has 
found. In the case under review the question was not happily 
framed, because it obscured the real question of law, namely, 
what were the legal consequences of the facts. Whenever the 
facts found by the Commissioner give rise to a consequential 
question, whether there is or is not a “succession” within the 
meaning of Sec. 26 (2) of the Income tax Act, XI of 1922, a^ques- 
tion of law is involved. Section 26 (2) runs as follows ; 

“Whether at the time of making an assessment under Sec. 23 
it is found that the person carrying on any business, profession 
or vocation has been succeeded in such capacity by another per- 
son the assessment shall be made on such person succeeding as if 
he had been carrying on the business, profession or vocation 
throughout the previous year and as if he had received the whole 
of the profits for that year ”, 

The words “in such capacity” are important and should not 
be overlooked. In such a case as the present the proper question, 
and one which does not obscure the legal consequences of the 
facts, is this ; “On the facts as stated, has the assessee succeeded in 
such capacity the person formerly carrying on the business within 
the meaning of Sec. 26 (2) of the Income tax Act ? ” In many in- 
stances the legal construction of the phrase “succeeded in such 
capacity” is not in issue because of the facts proved and in such 
oases there is no question of law which the Commissioner of In- 
come tax can be required to refer under Sec. 66 (2). In my opinion 
this case is such a case. The major creditors had been paid off but 
the same business was being carried on, and in substance there 
was little or nothing more than the retirement of one of the part- 
ners from the business. But it was contended on behalf of the 
Commissioner of Income tax that the question of succession must 
always be a pure question of fact and a number of cases were cited 
which were supposed to support this proposition. It is really enough 
to say that they were all cases in which no question of legal con- 
struction happened to be involved. Once any legal difficulty as to 
the application of the phrase “succeeded m the same capacity” 
has been solved, then, in the words of the Lord President of the 
Court of Session in Thompson and Balfour v. Le Fage, “the ques- 
tion whether there is in any particular case a succession or not is a 
question of fact”. Loed Skeebinoton m his judgment said : 

“ Primarily I should say that it is a question of fact 
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whether one trade has succeeded to the business of another 
but the question as put to us involves a question of law, namely, 
whether the Oomraiseioners as reasonabJe men were entitled to 
draw the inference thqifc the appellants had succeeded to the busi- 
nefis 

Then in Bell v» National Brovmcial Bank of England^ Con- 
LINS, M.B.j said : 

“The finding of the Commissioners upon that part of the case 
is febis : the Commissioners were of opinion that there was no 
succession within the meaning of the said fourth rule« That is, 
as my brother Mathew has pointed out, not a finding of fact that 
there was no succession, but that the particular kind of succes- 
sion which took place in this case was not a succession within 
the meaning of the fourth rule,’’ 

He goes on to say that counsel relied on the authority of a 
Scotch case as showing that it is and must be a question of fact 
whether there has in point of fact been a succession or not: 

“It may be in many cases, or in some cases, a question of 
fact. But it seems to me for the reasons I have already given 
that if it was a question of fact for the Commissioners in this 
case they have deliberately not decided it. They have presented 
to us«^ problem of law, and given us the benefit of their opinion 
on it, and if we do not agree with it we are entitled to say so. In 
my view if this is a finding (as I think it must be) of law that 
there is no succession within the meaning of the rule I find my- 
self unable to agree with it”. 

I next pass on to consider Commissioner of Income Tax^ 
Burma v. N. N. Firm decided by a Bull Bench and reported in 
11 Ban, *291, Page, C,J., there, after referring to the facts, said: 

“Upon these facts the income tax authorities have held that 
there was a succession to the money-lending business of the un- 
divided joint family within Sec. 26 (2) of the Income Tax Act. 
In my opinion it is manifest there was not a ‘succession’ witbm 
Sec. 26 (2) of the Act. In order that a person should be held to 
have succeeded another person in carrying on a business, profes- 
sion or vocation it is necessary that the person sncceeding should 
have succeeded his predecessor in carrying on the business as a 
whole. Where a business is split up and thereafter another per- 
son carries on part of the business, I am of opinion that he does 
not ‘succeed’ his predecessor in carrying on the business within 
Sec. 26 (2) of the Act. 

This is only another way of saying that where a person has 
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carried oa a business no one can be said to succeed him in such 
capacity when only part of the business is taken over. The learned 
Chief Justice went on : 

^‘Further where there is no continuity in carrying on the 
business, and when one business has corne to an end and after a 
time another business is started, it may be with the same assets 
and under the same conditions and in the same premises as rhe 
old business, the persons carrying on the new business do not 
‘succeed’ those who had carried on the old business withiu Sec. 
26 (2) of the Act.” 

We think that there can be no doubt that m application to 
the particular facts before the Court the element of non-continu- 
ifcy was a factor to be taken into consideration when the facts 
came to be ascertained and we have no doubt that the decision 
in Commissioner of Income Tax v. N, N, Firm was correct. But 
this latter sentence should not be interpreted as a proposition of 
law of necessarily universal application. The Court apparently 
had not had cited before it the judgment of Finlay, J., in Wild, 
E* M. Inspector of Taxes v. Madame Tussaudh Ltd. In that case 
the old and well known Madame Tussaud’s exhibition having 
been burnt down in March 1926, the company sold the site in 
July 1926, and a new company entered into possession, n-built 
the premises and opened them to the public in Apiil 1928, It 
was held that the Commissioners could rightly arrive at the con- 
clusion that there was in fact a succession by the new Company 
to the business of the old one. 

The case was, as the learned Judge who tried it pointed out 
rather peculiar and special and depended perhaps even more than 
usual upon its own particular facts. The question really comes 
down in all such cases to this, whether there is a delay which as a 
matter of the law the Commissioner is bound to regard as forcing 
him to infer that, there was not a succession. The delay is a 
question of degree, and in some cases a delay may only mean a 
cesser of profit-making operations and never any real cessation of 
the business at all. The real test is the identity of the two busi- 
nesses, and when this comes to be considered the reasons for any 
delay between closing down and opening up again may throw a 
light upon the correct solution. The conclusion at which I have 
arrived upon this reference is that though the Commissioner of 
Income tax may be required to refer any question of law, there is 
nothing in the law applicable to this case which stood in the way 
of the Commissioner coming to a decision in point of fact. The 
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questiiolias propounded must therefore be answered in the affirm- 
ative. The Commissioner of Income tax is entitled to his costs 
of this reference, advocate’s fee 20 gold mohurs. 

Sen, J, — I agree. , 

* Dunkley, J, — I agree. 

Mackney, J. — I agree. 

Bbaund, J. — I agree. 

MosBiiY, J. — I agree. As regards the form of the reference 
the Commissioner’s proper course was pointed out in Commis- 
sioner of Income-tax i Burma v. N, Firm, The facts set out by 
the Commissioner must raise the specific question of law which 
in the view of the assessee aiises : Commissioner of Income Tax 
V. C. P. L. E. Chettiar Concern^ Paungde- The form of the re- 
ference made here is only suitable to cases where the sole ques- 
tion is whether there is a legal quantum of evidence to justify the 
finding of facts of the Income tax Officer, as in Commissioner of 
Income-tax v. E. M. Chettiar Firm. As regards what was said 
in Commissioner of Income Tax v. N. N. Firm at p. 504, that a 
person who carries on a part of a business only does not ‘suc- 
ceed’ his predecessor in carrying on the business within Sec. 26 
(2), this is perhaps stated too broadly. It has, I think, rightly 
been^held in Stochham v. Wallasey Urban District Council that 
succession to a separate branch of a business constitutes succes- 
sion within the meaning of the rule, and the Indian rule is for 
the purpose identical with the English. 

Leach, J. — I agree that the answer to the question propound- 
ed should be in the affirmative, but I wish to state that m answering 
the question in this way I do not accept the argument advanced on 
behalf of the Commissioner of Income Tax, that the question whe- 
ther a person is to be deemed to be a ‘successor’ within the mean- 
ing of Sec. 26 (2) of the Income tax Act, is only one of fact. In 
order to answer the question it is of course necessary to ascertain 
the facts; but having ascertained them, it is then necessary to 
consider whether they constitute succession within the meaning of 
the section. Primarily, the question is one of fact, and the facts 
may be such that the case presents no difficulty; but the proper legal 
effect of a proved fact is essentially a question of law, as their 
Lordships of the Privy Council pointed out in Nafar Chandra Pal 
V. Shukar Sheikh and Dhanna Mai v. Moti Sagar. In the words of 
Lord BnoKMASTERin the former case, questions of law and of fact 
are sometimes difficult to disentangle ; and the Court has the right 
to say whether the Income tax Officer has misdirected hiraself on 



1937] SMOBBTABY OP STATE FOE INDIA OFFICIAL ASSIONEB 677 


the facts. In New Zealand Shipping Co* Ltd* v. Stephens 
FabwelIi, L. J , 5 deprecated stating people out of Courts by stating 
under the guise of fact that which is really law, I do not say that 
there has been an attempt to do so in this case, but in view of the 
argument advanced by the learned Assistant^Government Advocale 
it is necessary to emphasise that a question under Sec. 26 (2) is 
not ordinarily one of fact only, 

Beference answered in the negative* 


[In the Judicial Commissioner’s Court of Sind,] 

SECBETARY OF STATE FOR INDIA t), OFFICIAL 

ASSIGNEE. 

Eupchand Bilaeam, a. J. C. 

January 15, 1937, 

Priority of Debts — Insolvency of Assesses Before 
Service op Notice to File Ebtubn — Income Tax Debt, Whe- 
THEB Entitled to Priority — ‘ Debt Dub to the Crown’, Mban« 
iNG OP — Indian Income Tax Act (XI of 1922) — PREsim|NOY 
Towns Insolvency Act (III of 1909), Seo, 49 (1) (a). 

A person who had been carrying on business during the year 
1934-85 was adjudicated insolvent on June 21, 1985. He was 
assessed to income tax in 2935-36 on his income for the previous 
year 1984-35, and under Sec, 49 (1) (a) of the Presidency Towns 
Insolvency Act the Income Tax Officer claimed priority for the 
income tax debt as a Grown debt as against other debts due by the 
insolvent* It was opposed on the ground that as the income tax had 
not become due on the date of the adjudication order, it was not a 
debt due to the Grown on that date and had no priority : 

Held, that the expression * debts due to the Crown ’ in Sec. 49 
(1) (a) includes not only debts which have become due to the Crown 
but also debts which are provable within the meaning of Sec. 46 (3) 
of the said Act ; %n other words, ''all debts and liabilities, present or 
future, certain or contingent, to which the debtor is subject when he 
is adjudged an insolvent or to which he may become subject before 
discharge by reason of an obligation incurred before the date of 
such adjudication ”, and the income tax debt in question should 
therefore be given priority and should he paid tn full out oj the 
estate of the insolvent before a dividend was declared. 

1—86 
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Cases referred to : 

Ex PABTB Kemp, In be Fastnebgb [1874] (L«K« 9 Ch. A.G. 
383). 

Opeicial Assignee, Madras v. Trustees op the Port 
^EUST, Madras [1936] (AJ.E. 1936 Mad. 789). 

Miscellaueons Appeal No. 5 of 1936 uader Sec. 86 of the 
Presidency Towns Insolvency Act. 

Charles M. Lobo, Government Pleader, for the appellant. 

Suganlal Hassanand, for the Eespondent. 

ORDER. 

Exjpohand, a. J. G. — The facts of this case are hardly in dis- 
pute. The insolvent, Lilaram Jeoomal, worked as a weighman of 
the Steam Boiler Flour Mills and made a profit in the year ending 
with March 31, 1935. Thereafter he did very little business, and, 
on June 21, 1935, he was adjudicated as an insolvent. On the 
strength of the provisions of Sec. 26 of the Income Tax Act he 
has been taxed to income tax for the year 1935-36 on the basis of 
his income during the previous years. 

The pertinent parts of that section are as follows : 

(1) Where any business, profession or vocation on which in- 
come tax was not, at any time, charged under the provisions of the 
Income Tax Act, 1918, is discontinued in any year, an assess- 
ment may be made in that year on the basis of the income, profits 
or gams of the period between the end of the previous year and 
the date of such discontinuance m addition to the assessment, if 
any, made on the basis of the income, profits or gains of the 
previous year. 

( 2 ) . , . 

(3) Where any business, profession or vocation on which tax 
was at any time charged under the provisions of the Income Tax 
Act, 1918, is discontinued no tax shall be payable in respect of 
the income, profits and gains of the period between the end of the 
previous year and the date of such discontinuance, and the asses- 
see may further claim that the income, profits and gains of the 
previous year shall be deemed to have been the income, profits and 
gains of the said period. Where any such claim is made, an as- 
sessment shall be made on the basis of the income, profits and gains 
of the said peiiod, and if an amount of lax has aiieady been paid 
m respect of the income, profits and gains of the previous year 
exceeding the amount payable on the basis of such assessment, 
a refund shall be given of the difference. 
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(4) Where an assessmeafe is to be made under sub-Sec. (1) or 
sab-Sec- (3), the Income Tax Officer may serve on the person 
whose income, profits and gains are to be assessed, ... a notice 
containing all or any of the requirements which may be inchided 
in a notice under sub-Sec. (2) of Section 22,' and the provisions of 
this Act shall, so far as may be, apply accordingly as if the notice 
were a notice issued under that sub-section. 

It is common ground that the insolvent was not charged, at 
any time, with income-tax under the provisions of the Income 
Tax Act 1918. The insolvent was, therefore, liable to be taxed 
on the income which he had derived from his Business during the 
year ending with March 31, 1935, and also in addition thereto on 
the income, if any, which he derived from April 1, 1935, up to 
June 21, 1935. 

But the insolvent and the Official Assignee in whom has vested 
the estate of the insolvent, were served with notices as required 
by the Income Tax Act and the insolvent was taxed at Es. 86-12-0 
on the income which he had derived during the period ending 
March 31, 1936. A claim was then preferred before the Official 
Assignee under Section 49 of the Presidency Towns Insolvency 
Act, III of 1909, and he was required to give priority to this 
debt which was due to the Crown under 01. (1) Sub-clauseta) of 
that section. The Official Assignee refused to give preference to 
this debt as a Crown debt with the result that the present appeal 
has been filed on behalf of the Secretary of State for India. 

Mr. Suganlal has argued that the debt in question was not a 
debt due to the Grown on the date of the adjudication order. 
But I am afraid there is no substance in that argument. The 
expression ‘ a debt due to the Crown or to any local authority ^ 
includes not only a debt which had become due to the Crown but 
also a debt which is provable within the meaning of Section 46 
(3) of the Presidency Towns Insolvency Act which includes within 
its ambit “ all debts and liabilities, present or future, certain or con- 
tingent, to which the debtor is subject when he is adjudged an insol- 
vent, or to which he may become subject before discharge by reason 
of any obligation incurred before the date of such adjudication.®* 

The debt in question was undoubtedly a contingent liability 
to which the insolvent was subject on the date when he was ad- 
judicated as an insolvent. It is no doubt true that, under the 
Income Tax Act, there was no obligation upon the insolvent to 
pay income-tax until and unless the provisions of that Act were 
complied with, that is to say, until he was served with a notice 
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calling upon him to fill up his form and the amount of tax payable 
by him was ascertained in the manner provided by the Act. But 
this only shows that the liability of the insolvent to pay the tax 
was contingent on those conditions being fulfilled. Both these 
conditions have been fulfilled and the contingent liability has now 
been converted into a debt due to the Crown. Even if the contin- 
gent liability had not been converted into a debt certain in amount, 
it fell within the purview of “ a debt due to the Crown ” within 
the ipeanmg of Section 49 read with Section 46 (3) of the Act. 

In support of the view that the expression ‘ debts due to the 
Crown ’ means a pfovable demand which the Crown has against 
the insolvent, whether such demand has become provable or 
not and whether it is in point of law strictly a debt or not, it is 
sufficient to refer to the observations of MBiLLiSH, L.J., in Ex 
parte Kemp ; In re Fastnedge [(1874) L.E. 9 Ch. A.C. 383, 388J 
and to the recent decision of the Madras High Court m Official 
Assignee^ Madras v. The Trustees of Port Trust, Madras [(1936) 
A.LR. Mad. 789 at 791] where the observations of Mbllise, L.J., 
have been referred to with approval. 

For these reasons I hold that this debt should be given 
priority and should be paid in full out of the estate of the insolvent 
before a dividend is declared. 

As the point in issue is a point on which there was no dis- 
tinct authority of this court or of any other High Court in India 
one way or the other, I order that each party should bear his 
own costs. 

Order accordingly. 


[In the Judicial Commissioneb’s Coubt of Sind.] 
TOLAEAM EAMDAS & CO. 

V, 

COMMISBIONEE OF INCOME TAX, BOMBAY. 

Bupchand Bilaram, J.O., and D.C. Mbhta, J. 

October 18, 1937. 

Succession to Business — Sole Agengv Fob Selling 
Machines Manufactured By Anoteeb — Teansfer of Eight 
OF Sole Agency— Transpeebe, Whether Assessable as ‘ Suc- 
cessor IN Business ’ — Nature of Such Transfer — Nature of 
G-oodwill in Sole Agency Business — Indian Income Tax Act 
(XI of 1^22), Section 26 (2). 
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The assessees carried on business in their own name, and a 
part of that business was to sell sewing machines manufactured by 
Pfaffd Go., at Karachi and at Hyderabad, as their sole agents or 
distributors. Another firm, D d Go., likewise carried on as part of 
their business the business of selling sewing machines manufaciur~ 
ed by the same manufacturers as their sole agents or distributors 
at Sukkur, Larkana and Jacobabad. By an agreement of 7th 
January 1981, J) d Go., with the approval of Pfaff d Go., trans- 
ferred to the assessees (i) their stock-in-trade comprising of 
machines and spare parts, (ii) the right of L d Go., in certain hire 
purchase agreements, and (in) the right acquired by P d Go,, from 
Pfaff d Go., to represent them as sole agents or distributors for the 
sale of such machines. The assessees paid to D d Go., Es. 1,760 
on account of royalty overdue to Pjaff d Go., and paid Bs. 1,790 
for the goodwill. After the said transfer the assessees continued 
to carry on business including the newly acquired business m 
their own name and D. d Go., likewise continued to carry on their 
old business except their business as agents of Pfaff d Co., 
which they had transferred to the assessees : 

Held, on a reference of the Commissioner, that the right to 
represent Pfaff d Go,, as their sole agents was a right which could 
be conferred by Pfaff d Go., and not by D. d Co. ; the agreement 
of transfer really amounted to a relinquishment by D. d Co,, of 
their right as the sole agents of Pfaff d Co,, and the grant of a 
similar right by Pfaff d Co., to the assessees ; the goodwill in the 
business was that of Pfaff d Co., and not of D. d Go.; and the 
assessees could not, therefore, be treated as successors in business 
of D. & Go., and assessed as such under Section 96 {9) of the 
Indian Income Tax Act. 

Cases referred to: 

Anna Tebgo and William Smith v. (Ieoege Dbaftpoei 
Hunt [1896] (1896 A.O. 7). 

Ginesi V. CooPBE (14 Oh. D. 586). 

Thomson and Balfoue v. Lb Page [1923] (8 Tax Gas. 541; 
Bess. Gas. 27 ; 61 Sc. L.E. 35). 

Watson Bros. v. Lothian [1902] (4 Tax Gas. 441 ; 4 P. 795 ; 
39 Sc. L.E. 604). 

Case stated by the Commissioner of Income Tax, Bombay, 
under Sec. 66 (2) of the Indian Income Tax Acn in the matter of 
the assessment of Tolaram Eamdas &Go., for the assessmenlj year 
1931-32. (Eef. Application No. 159 of 1934). 
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CASE, 

' Case stated by the Commissioner ol Income-tax, Bombay 
Presidency and Aden, under Section 66 (3) of the Indian Income- 
tax Act, 1922 (hereinafter referred to as “the Act’') for the 
decision of the questions of law set out in paragraph 5 below by 
the Court of the Judicial Commissioner of Bind. 

2, Facts of the case : — Messrs. Tolaram Eamdas and Co., 
(hereinafter referred to as the “ assessees ’’) are carrying on busi- 
ness df selling sewing machines in Sind and have their principal 
place of business at Sukkur, within the jurisdiction of the Income- 
tax Officer, Sukkur. On 26th December 1930, they entered into 
an agreement (copy annexed hereto marked Exhibit A) with 
Messrs. Dhanoomal Wadhumai & Co., sole agents for Upper Sind 
for selling sewing machines manufactured by Messrs. (1. M. Pfaff 
A. G. of Germany, whereby the latter agreed to transfer their 
said sole agency, subject to the approval ot the Manufaciurers, 
Messrs. G. M. Pfaff A.G., to the assessees, on certain conditions, 
'inter aUa^ as under ; — 

(1) That the assessees should take over the entire stock-in- 
trade comprising of machines and spare parts as existing in 
December 1930 ; 

^(2) That they should pay Messrs. Dhanoomal Wadhumai 
Es. 1,750 on account of royalty overdue to the German manu- 
facturers ; 

(3) That they should pay Bs. 1,750 for goodwill m full and 
final settlement ; and 

(4) That they should undertake to buy the “lease accounts,” 
accounts of machines given out on the hire-purchase system. 
This agreement was signed by Mr. Harbhagwandas Dhanoo- 
mal on behalf of Messrs. Dhanoomal Wadhumai & Go. The trans- 
fer of the agency was to be from the above date, but as subse- 
quently it was found that Mr. Harbhagwandas could not legally 
Sign the agreement a fresh agreement with identical terms was 
drawn up and signed on 7tti January 1931 by the assessees on 
the one hand and Bhrimati Ealavanti Bai, widow and sole heir 
uf she late Mr. Wadhuram on behalf of Messrs. Dhanoomal 
Wadhumai & Co., on the other. A copy of the- said agreement is 
annexed hereto marked Exhibit B. The approval of the manu- 
facturers to this transfer for the agency was received by telegram 
on 30-12-1930. In virtue of this agreement, Messrs. Dhanoomal 
Wadhumai & Oo., stopped their business with effect from 8th 
January 193i and the assessees took it over. Later on, some dis- 
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pute arose as to the collection of outstandings on account of 
machines given out on the hire-purchase system. It was settled 
in or about May 1931 as is evident from the assessees’ letter dated 
23-6-1931 to bhrimati Kalavanti Bai, in which they wrote saying 
that they had given up their right under the agreement of* 7th 
January 1931 (Exhibit B) with respect to the collection or reco- 
very of old outstandings on account of the aforesaid machines in 
consideration of the sum of Es. 1,400 received from Messrs. 
Dhanoomal Wadhumal & Go. A. copy of the said letter is stnnex- 
ed hereto marked Exhibit C. 

3. Messrs. Dhanoomal Wadhumal & Go. had their principal 
place of business at Shikarpur and were all along assessed by the 
Income-tax Officer, Shikarpur. At the time of their assessment 
for the financial year 1930-31, they raised the contention that they 
were succeeded in their business by the assessees and that the 
latter should, therefore, be assessed under the provisions of Sac. 
26 (2) of the Act. This contention was not allowed by the In- 
come-tax Officer and the Assistant Gommissioner, but was allowed 
by the Gommissioner in revision under his order dated 6-6-1932. 
The assessees were, thereupon, so assessed and from the order of 
assessment of the Income-tax Officer, Shikarpur dated 29-11-1932 
it would appear that Messrs. Tolaram Ramdas & Go,, actually 
agreed to this assessment as successors to Messrs. Dhanoomal 
Wadhumal & Co. A copy of this order is annexed hereto mark- 
ed Exhibit D. The assessment was disputed subsequently and 
was cancelled by the Commissioner in September 1933 only on 
the ground that the Income-tax Officer, Shikarpur, had no juris- 
diction as the assessees were already borne on the list of tax 
payers of the Income-tax Officer, Sukkur, and were actually 
assessed by that Officer for that year, viz., 1930-31 on their in- 
come from other sources. 

4. The Income-tax Officer, Sukkur, thereupon started pro- 
ceedings to assess the assessees as successors in business to Messrs. 
Dhanoomal Wadhumal & Go. It was too late to take action for 
the year 1930-31. For the year 1931-32, they were already asses- 
sed on their income from business other than that as successors to 
Messrs. Dhanoomal Wadhumal & Co., and in order to assess the 
income from the latter source for which they were liable under 
Sec. 26 (2) of the Act and which had escaped assessment, the 
Income-tax Officer issued to the assessees a notice under Sec. 22 (2) 
of the Act read with Sec. 34 thereof, dated 20th February 1933. 
The assessees made a return of their income dated 13-3-1933 
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wherein they once again showed an income of Rs. 1,750. The 
Income-tax Officer, thereupon, after hearing them, by his order 
dated 18-12-1933, assessed them on a total income of Rs. 12,876 
which was made up of Rs. 11,125 on account of income from the 
business of Messrs. Dhanoomal Wadhnmal as sole agents for 
Upper Sind for Pfaff. Sewing Mtchine to which the assessees 
had succeeded and Rs. 1,750 as previously assessed on account of 
their other business at Karachi, Hyderabad, Shikarpur and Mir- 
purkhas. The assessees appealed against this assessment to the 
Assistant Commissioner of Income-tax, Sind who, by his order 
dated 6-4-1934, confirmed it. A copy of the said order is annexed 
hereto marked Exhibit E. The assessees then approached the 
Commissioner by their application dated 30th April 1934, request- 
ing that the supplementary assessment be set aside. They also 
put in another application dated 28th May 1934 requesting that 
the questions of law ^proposed by them be referred under Sec. 66 
(2) of the Act to the Honourable Court. Copies of these two 
applications are annexed hereto collectively marked Exhibit P, 
No relief was granted under Sec. 33 of the Act and a reference to 
the High Court was refused by the Officiating Commissioner on 
the ground that no question of law arose. The assessees having 
thereupon approached the Honourable Court, the statement of 
the case is submitted as per the order of the Court dated 17th 
June 1936. 

5. Questions for the Decision of the Honourable Court — 

The following questions are subuiibbed for decision : 

‘‘(1) Whether in the circumstances of the case, the asses- 
sees have been rightly treated as successors to Messrs. Dhanoo- 
mal Wadhumal & Go. within the meaning of Sec. 26 (2) of the 
Indian Income-tax Act, 1922. 

(2) If the answer to question (1) be in the affirmative, 
whether, in the circumstances of the case, the Income-tax Officer 
was correct in taking action under Sec. 34 of the Act to assess 
the assessees for the financial year 1931-32 on the income for the 
preceding year 1930-31 of the business of Messrs. Dhanoomal 
Wadhumal & Co. to which they had succeeded.*' 

6. Opirnou of the Commissioner ; — As Sec. 66 (2) of the Act 
requires that the Commissioner should give his opinion while sub- 
mitting a Statement of the Case, he begs to add that in his opinion 
both the questions should be answered in the affirmative. As 
regards the first question, the terms of the agreement Exhibits 
A and B leave no doubt that there has been a succession within 
the meaning of Sec, 26 (2) of the Act. As laid down by their Lord- 
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ships of the High Court of Judicature at Patna in Miscellaneous 
General Case No. 41 of 1931 in the matrer of Maharajadhifaj of 
Barhhanga v. The Commissioner of Income-tax, Bihar and Orissa^ 
‘‘where there is a change of ownership in a business, but there has 
not been a change in the character of the business, nor any change 
in the character of the management nor any evidence that the 
business has been wound up and re-started or anything of the sort 
and the business is continued, there is a succession to the business 
within the meaning of Sec. 26 (2).’’ In the present case, these tests 
are satisfied. There is only a change in the ownership of the busi- 
ness but not in its character as the business continues to be that of 
selling Pfaff sewing machines manufactured by Messrs. G.M. Pfaff 
A.G. of Germany and the selling is done on the identical terms and 
conditions laid down by Messrs. Pfaflf in the case of Messrs. Dha- 
noomal Wadhumal & Co. The agreement Exhibit B expressly 
states that the assessees took over the goodwill of the business on 
payment of a sum of Es. 1,760 to the old proprietors Messrs. 
Dhanoomal Wadhumal & Go. They even paid the arrears of 
royalty due to Messrs. Pfaff and took over the entire stock in trade 
comprising of sewing machines and spare parts. The only conclu- 
sion possible, therefore, is that there has been a succession within 
the meaning of Sec. 26 (2) of the Act. The assessees lay strees on 
the dispute about machines given out on the hire-purchase system 
referred to in para 2 above but this subsequent dispute which was 
settled as indicated in the letter dated 23-6-1931, Ex. G, does not at 
all go to show that the assessees were not successors to the business. 

7. The answer to the second question depends, of course, 
wholly on the answer to the first. If the assessees are successors 
within the meaning of Sec. 26(2) of the Act, under the provisions 
of that section, they are to be hel^ liable for the income earned in 
the “ previous year 1930-31 (ended on 31-3-1931), as if they 
alone carried on the business throughout the whole of that year 
and received the whole of the profits for that year therefrom. As 
the assessees have been found to be successors within the meaning 
of Sec. 26 (2) they are liable for the income from this business for 
the year 1930-31 and as that income was not assessed when the 
assessment for the year 1931-32 was originally levied on them, 
it escaped assessment and so was liable under Sec. 34 of the Act.” 

On February 9, 1937, the Court directed the Commissioner 
to' submit his opinion on the following 4 questions : 

Question No. 1.— Did not the transfer of the monoply confer- 
red upon Dhanumal by Messrs. Pfaff & Go., Ltd. with their consent 
1—87 A 
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either hy itself or coupled with the transfer of Pfaff Machines 
and the spare parts in stock and the transfer of the right to en- 
force the hire purchase agreements anaount to succession within 
the meaning of Section 26 (2)? 

. Question No. 2.— Whether the subsequent cancellation of the 
transfer of the right to enforce the hire purchase agreements 
affects the question of such succession ? 

Question No. 3. — In the event of the assessee being held to 
be the successor of Dhanumal can he claim a right to examine 
the account books of Dhanuipial for the period in question and/or 
claim to be present at the examination of such account books by 
the Income Tax Ofidcer before he can be made liable for assess- 
ment on the footing of such account ? 

Question No. 4. — Where in the circumstances of the case 
the Income Tax^ Officer was correct in taking action under Sec. 
84 of the Act to assess the assessees for the financial year 1930- 
31 of the business of Messrs. Dhanumal Wadhumal & Co. to 
which they had succeeded ? 

In pursuance of the above order of the Court the Commis- 
sioner submitted the following further opinion : 

‘‘ The Honourable Court has, now, raised four questions. As 
regavids question (i), for reasons already stated in the opinion 
given in paragraph 6 of the Statement of the Case, the Commis- 
sioner 18 respectfully of opinion that the ansveer should be in the 
affiirmative. 

As regards question (ii) as already stated in the last sentence 
of the above paragraph 6 of the Statement of the Case, this subse- 
quent dispute about machines given out on the hire-purchase sys- 
tem prior to the succession, which was settled as indicated in the 
letter dated 25-5-1931, Exhibit G, does not, at all go to show that 
the assessees were not successors to the business. The letter, Ex- 
hibit C, clearly shows that the assessees after succeeding to the 
entire business, parted with the right to collect certain outstand. 
ings, for a sum of Es. 1,400. It was because they had taken over 
not only the entire business but everything pertaining thereto, 
that they succeeded in getting something even with respect to 
transactions entered into by their predecessors and got as much as 
Es. 1,400 for parting with the right “with respect to the collec 
tion or recovery of the above-said outstandings” as stated in the 
letter, Exhibit C. A person carrying on a business can never be 
said to have ceased to do so, merely because he sells to another 
uerson a right to recover certain outstandings. 
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As regards question (iii), the CommiBsioner is respectfully 
of opiBion that, afl clearly laid down by their Lordships of the 
Privy Council in the concluding remarks in their judgment in 
the case of Trustees Corporation {India\ Limited v. The Gom’^ 
missioner of Income Tax, Bombay, only questions of law arising 
out of the Assistant Commissioner’s appellate order, Exhibit E, 
can be referred and considered by the Honourable Court, A per- 
usal of the appellate order, Exhibit B, will show that the asses- 
sees did not raise any such question before that officer, claiming 
to have a right to examine the account books of Messrs Dha- 
noomal Wadhoomal and/or be present at the examination thereof. 
The Assistant Commissioner has, in consequence, given no deci- 
sion in his appellate order as regards any such question and had 
it been raised, he would have surely done so as he has done as 
regards all the other points taken before him. Turning to the 
petition of appeal (copy annexed hereto^ marked Exhibit G) 
therein the assessees have stated as under : — 

"‘Nor did the learned Income Tax Officer summon the books 
of Messrs Dhanoomal Wadhumal & Co. for the accounting period 
of the assessment year 1931-32 which were admittedly in their 
possession and not m the possession of your petitioners.” 

This has been stated as part of the facts of the case anfl not 
under the Grounds of Appeal which have been given separately. 
In ground A under the said Grounds of Appeal the assesBees refer 
to the “grounds contained in their Counsel’s letter dated Sep- 
tember 30, 1933” and paragraph 7 of these grounds which alone 
refers to the aforesaid account books is as under : — 

“7. That the account books of Messrs Dhanoomal Wad- 
hoomal & Co., have not been handed over to our clients and our 
clients are not aware if the Income Tax Officer, Shikarpur, has 
passed any order of assessment against Messrs Dhanoomal Wad- 
hoomal & Co., for the year 1931-32 nor are they aware what the 
accounting period of Messrs Dhanoomal Wadhoomal & Co., was 
for the year 1931-82 nor their income up to the date on which 
our clients are deemed to have succeeded them which income is 
alleged to have escaped assessment,” 

“Unless, therefore, our clients get all those particulars they 
cannot be asked to pay any tax on the income earned by Messrs 
Dhanoomal Wadhumal & Co.” 

In this paragraph, a right to examine the said account books 
has not at all been asserted nor has any claim at all been put 
forward to be present at the examination of the said books. The 
I-— 87 B 
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assessee having thus not claimed a right to examine the said ac- 
counts are to be present at their examination, either before the 
Income Tax Officer or the Assistant Commissioner and there being 
no reference whatever to any such claim in the appellate order 
under Sec, 31 of the Apt, no such question can arise for consider- 
ation under Sec, 66 (2) of the Act, A mention of any such claim 
in the combined petition to the Commissioner under Secs, 33 and 
66 (2) of the Act (Exhibit E) is not of any use in this connection 
as under Sec. 66 (2), the Honourable Court is authorised to con- 
sider only such questions of law as arise out of an appellate order 
under Sec. 31 of the Act. Not only was no such claim put for- 
ward but even a request to the Income Tax Officer to summon, 
under Sec. 37 of the Act, Messrs Dhanoomal Wadhumal & Co., 
was not made. Hence, to say in the petition of appeal that the 
Income Tax Officer did not “summon the books of Messrs Dha- 
noomal Wadhumal & Co.’’ is meaningless. For the above reasons, 
the Commissioner submits that the answer to the question should 
be that as it does not arise out of the appellate order, Exhibit E, 
the Honourable Court can take no cognizance thereof. 

In view of what is stated above, it is not necessary to say 
anything further about this question. The Commissioner how- 
ever, ^faegs leave to invite attention to the following extract 
from the judgment of the Lobd Pbesideht in Thomson and Bah 
four V. he Page (H. M. hispector of Tacces) (8 Tax Cases 641) : — 

^‘The appellants complain that they do not have, in the form 
of possession of, or right of access to, Messrs Mickel and Com- 
pany’s books and accounts any means of checking the large addi- 
tion to the assessment of their taxable income for the years 
immediately subsequent to their entry to the Victoria Saw Mills, 
which results from the inclusion in it of the profits of Messrs 
Mickel and Company’s business prior to its transfer to them- 
selves. One would have expected, since the goodwill was in- 
cluded in the purchase, that the appellants would have taken care 
to satisfy themselves before closing the bargain, with regard to 
the profitable character of the business for some years prior to 
the transfer. Perhaps it would have been prudent in a case of 
this kind to make a stipulation with regard to access to the books 
for the purpose of checking the assessment for income tax. - But, 
whether this is so or not, the purchasers did not do this, and that 
is their own affair. The fact that they did not do so cannot to 
my mind afi!ect the right of the Inland Revenue to enforce against 
them the provisions of the Income Tax Act,” 
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The arguments of the assessees being the same as those of 
the appellants in che aboYe case of Thomson and Balfour v. Le 
Page, the above decision must apply, moreover, under Sec. 26(2) 
of the Act, the assessment is to be levied^on the person who has 
succeeded to a business as if he had him^self carried on the lousi- 
ness throughout the previous year and received the profits there- 
of. It was for the assessees to prove by evidence what those 
profits were. They failed to do so' and did not even ask the In- 
come Tax Officer to issue a summons under Sec. 37 of the Act 
and get the account books of Messrs Dhanoomal Wadhumai & 
Co. Having failed to do so and having left the burden of ascer- 
taining that income wholly on the Income Tax Officer, they can- 
not now make any grievance out of that. If they could not 
see the said account books, the fault was wholly theirs as, as 
stated in the above quotations from the judgment in the case of 
Thomson and Balfour, they should have themselves arranged to 
take over from Messrs Dhanoomal Wadhumai their books in view 
of their liability to tax under Sec. 26 (2) of the Act. Not only 
did they fail to do so but even at the time of assessment, they did 
not move the Income Tax Officer to take action under Sec. 37 
and procure the production of the books. 

Prom the assessment order of the Income Tax Officer (copy 
annexed hereto marked Exhibit H), it will be seen that he has 
given therein details as to how the income taxed was arrived at. 
The assessees applied for and were given a copy of that order but 
even then before the appellate officer they raised no question as 
regards the quantum of the assessment and never asked the As- 
sistant Commissioner to summon under Sec, 37 Messrs Dhano- 
omal Wadhumai with their books so that they might challenge 
the correctness of figures referred to in the Income Tax Officer*s 
order. The only inference that can be drawn from their conduct 
IS that they had nothing to say as regards the quantum of the 
assessment and that the grievance as regards the said account 
books is wholly an afterthought. 

As regards question (iv) attention is invited to paragraph 7 
of the opinion in the statement of the case to which the Com- 
missioner has nothing to add.^’ 

Dipchand Ghandumal and Suganlal Hassanand^ for the 
Assessees. 

Partabrai D. Punwani, Advocate General, for the Crown. 
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JUDGMENT. 

. Eupchand, J. C. — On February 9, 1937, this reference came 
up for consideration before us* On that day we re-settled the 
issues and passed an order permitting the Income Tax Commis- 
sioner to submit his opinion on the issues framed by us. He has 
submitted his opinion and we have considered the same. We 
have also heard the arguments of both parties, and are now in a 
position to deal with the issues. 

issue No. 1. This issue is not so simple as it might, at first 
sight, appear to be. Both sides have advanced lengthy arguments 
before us. In order to fully appreciate these arguments it is 
necessary to refer to some of the salient facts of the case on which 
there is no dispute. 

It is common ground (1) that the assessees carried on busi- 
ness in their own name before the alleged transfer of the business 
in question was made to them and a part of that business was to 
sell sewing machines manufactured by Messrs Pfaff and Com- 
pany at Karachi and at Hyderabad m their capacity as their sole 
agents or distributors ; (2J that the firm of Messrs Dhanumal 
' Wadhumal and Co., (hereinafter referred to as Messrs Dhanumal) 
likewise carried on business in their own name and a part of 
their^ business was likewise to sell sewing machines manufac- 
tured by Messrs Pfaff and Co., as their sole agents or distributors, 
but; at Sukkur, Larkana and Jacobabad, and not at Hyderabad 
or Karachi ; (3) that the alleged transfer by Messrs Dhanumal 
to the assessees was not of the whole business carried on by 
them *, (4) that at first this alleged transfer referred to (a) the sale 
of the stock-in-trade consisting of machines manufactured by 
Messrs Pfaff & Co., and spare parts of such machines at cost, 
(b) the right of Messrs Dhanumal in certain hire and purchase 
agreements (referred to as leases) which they had secured in 
respect of Pfaff Machines, and (c) the right acquired by them 
from Messrs Pfaff and Go., to represent them as sole agents or 
distributors for the sale of such machines ; (6) that by a subse- 
quent agreement the transfer of the rights of Messrs Dhanumal 
in the hire and purchase agreements was by mutual consent can- 
celled ; (6) that the right to represent Messrs Pfaff & Co., as their 
sole agents was not transferable without their permission and 
this permission was duly obtained and (7) that after the said trans- 
fer the assessees continued to carry on business in their own name 
and that Messrs Dhanumal likewise continued to carry on business 
in their own name as before, the only difference being that in 
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addition to representing Messrs Pfaff & Co., as their sole agents 
at Kaiachi &; Hydeiabad, the assessees represented them as such 
agents at Sukkur, Larkana and Jacobabad as well and that Messrs 
Dhanumal discontinued to represent Messrs Plaff & Co., as sole 
agents in those places. 

The right of the parties to represent Messrs Pfaff & Co., as 
their sole agents or distributors has been referred to in the course 
of arguments as a monopoly. The terms on which the so called 
monopoly was originally granted either to Messrs Dhanumal or 
the assessees or the terms on which the transfer of the monopoly 
by Messrs Dhanumal to the assessees was sanctioned are not on the 
record. But it appears that a certain sum of money which is 
referred to as royalty was payable by the selling agents to Messrs. 
Pfaff & Co. on each machine which was sold, and that this royalty 
was payable in addition to the invoiced cost of each machine. 

It is also necessary to refer in greater detail to the two agree- 
ments between Messrs. Dhanumal and the assessees. 

The first agreement recites that the assessees agree (a) to buy 
the entire stock-in-trade of Pfaff machines and spare parts of such 
machines at cost, and (b) to take over the lease (hire and purchase 
agreements) for a sum which was the cost of the machines on the 
dates when they were given on hire less such amount as ^as re- 
ceived by Messrs. Dhanumal as hire with interest thereon at 6 per 
cent per annum. The said agreement further recites (1) that the 
assessees agree to pay to Messrs. Pfaff & Co« Its. 1,750 being the 
amount of overdue royalty and to pay to Messrs Dhanumal a further 
sum of Es. 1,750 for “ goodwill in full and final settlement” ; (2) 
that the payment of the above sums will not affect the right of 
Messrs. Pfaff & Co. or the amount due to them by way of credit 
notes etc. and (3) that in consideration of the promises made by 
the assessees Messrs. Dhanumal agree subject to confirmation by 
Messrs. Pfaff & Co., to transfer to the assessees the entire Pfaff^s 
sole agency for Sukkur, Larkana and Jacobabad Districts. At 
the end of the agreement a proviso has been added to the effect 
that the assessees will pay the rent of the shops in which Messrs 
Dhanumal carried on their business. 

The only material alteration in the second agreement is that 
Messrs Dhanumal retained their rights under the hire and purchase 
agreements and that m consequence thereof they gave credit to 
the assessees for Es. 1,400 with the result that m addition to the 
costs of the stock-in-trade purchased by them and Es. 1,760 to be 
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paid by the assessees as overdue royalty they paid Es. 300 more 
to Messrs. Dhanumal for such rights as were transferred to them. 

It is clear from the agreements referied to above that what 
was transferred to the assessees was the “ entire Pfaff sole agency 
for Sukkur, Larkana, Jacobabad Districts,” or in other words, the 
right to represent the manufacturers as their sole agents for sale 
of their machines in the areas referred to above. 

Now, the right to represent Messrs. Pfaff & Co, as their sole 
agei^fcs was a right which could only be conferred by them and not 
by Messrs. DhanuraaL Eeading the main agreement as a whole, 
and giving due regard to the relative positions of the partus and 
the fact that this agreement had to take effect only after its con- 
firmation by Messrs. Pfaff & Co. it would appear that the agree- 
ment really amounted to a relinquishment by Messrs. Dhanumal 
of their right to represent Messrs. Pfaff &Co« as their sole agents 
in the areas referred to above and the grant of a similar right by 
Messrs. Pfaff & Co. to the assessees. 

Section 26 of our Act is based upon Knle 11, Sch. D. of the 
English Income Tax Act, 1918. That rule was amended in 1928 
placing the successor of a business on the same footing as that of 
a person who had set up or commenced a new business. 

C)ur attention has been invited to rulings both under Rule 11 
of the English Act prior to its amendment and under Sec. 26 of 
our Act. But none of those rulings refers to a case like the pre- 
sent where the subject matter of transfer is the right to repi es ent 
the manufacturer of a particular article m a specified area and 
where such transfer is of no effect without the consent of the 
manufacturer. We therefore propose to deal with only two of the 
cases cited before us which have a certain bearing upon the point 
in issue. These cases are (1) Watson Brothers v, Lothian (1902) 
4 Tax Cases, 441 on which considerable reliance has been placed 
on behalf of the assessees, and (2) Thomson and Balfour v. Le 
Page (1923) 8 Tax Gases, 541, which has been made so much of 
by the Advocate Greneral. 

In the first case the sale of a ** tramp ” ship without more 
was held not to render the transferees liable to pay income tax as 
successors in business of the transferors. In that case the Lord 
President has said at page 444 — 

** . . . in short there is a sale of a corporeal moveable which 
happened to be a ship. Well, it appeals that this ship had not 
traded between any definite ports or upon any definite route and 
indeed it does not appear that she was engaged in any definite 
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trade but it is said that she took whatever freights were likely to 
be remunerative ; in short, she seems to have been what I think 
in shipping language is called a sort of tramp steamer. It is said 
that no debts were taken over by the purchasers, nor were any 
books belonging to the old owners transferred to the possession of 
the present owners. The only thing transferred was the ship. It 
is not said that there were any introductions to the past customers, 
or that there was any transfer of any of the machinery which 
would enable the purchasers of such a corporeal moveable to en- 
deavour to continue this trade. If the books had been transferred, 
if a list of customers had been transfered, if there had been any 
instructions or recommendations given, a very different state of 
facts would have occurred. . . . Well, then, the question comes to 
be whether the fourth paragraph of the case under the Act applies 
and the first part of that deals with the computation of duty in 
case of a change of partners ; that is to say, where some change 
has taken place within a firm, or within a partnership and that is 
treated as a continuing thing, notwithstanding the change in one 
or more partners and provisions are made for the assessment of 
such a case. That, of course, is not the case we have to deal with, 
which comes second in the fourth head, and that is — if any person 
shall have succeeded to any trade, manufacture, adventure, m con-* 
cern, or any profession, within such respective periods, the duty 
payable shall be estimated in a particular way ; the way there 
again being determined by a regard to the previous history of that 
trade, manufacture, adventure, or concern, all upon the view that 
what was bought was a continuing thing, a continuing adventure, 
with all its prospects, with all its trade connections and with all 
those things which result in the making of a profit. In short, it 
is treated as a case analogous to a change in a partnership. Well, 
has anything of that kind happened here ? It appears to me very 
clear that nothing of the kind has happened.’^ 

Now, this ruling establishes three broad propositions (1) that 
the transfer by way of sale of a corporeal moveable, in this case the 
stock-in-trade of Pfaff machines and the spare parts of such machi- 
nes, by itself, does not ma^ke the transferee a successor of the busi- 
ness of the transferor; (2) that in determining whether or not the 
transferee is a successor or not, the court will have regard to the 
previous history of the particular trade, manufacture, adventure or 
concern in issue, and find out whether “ what was bought was a 
continuing thing, a continuing afiventure with all its prospects, 
with ail its trade connections and with all those things which re- 
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suit in the making of a profit ’’ and (3) that the case of a succes- 
sor to a business is analogous to a change in partnership. 

Neither the previous history of the trade in this case which 
was that of selling Pfaff machines as sole agents of Pfaff & Co* 
nor the subsequent events show that what was bought was a 
continuing adventure nor is this a case analogous to a change in 
partnership. 

The transferees carried on business both before and after the 
trans|er in their own name. They depend upon the will of the 
manufacturers to supply them with machines, to permit them to 
act as their agents and to sell the machines as such agents. They 
depend on all things which resulted in the making of a profit 
upon the goodwill of Messrs* Pfaff & Co. and not upon the good- 
will of Messrs. Dhanumal. 

.The case of Thomson and Balfour v. Le Page (1923) 8 Tax 
cases 541] if carefully analysed, lays down no different proposi- 
tion of law. It has been rightly pointed out in that case that the 
question whether there is in any particular case a succession 
or not is a question of fact. In that case, unlike the case of 
Wasson Brothers^ [(1902) 4 Tax Gases 441] the transferees were 
held to be successors but on facts which were quite different. In 
this c V3e there was a transfer of a business properly so called and 
the facts relied upon m support of the decision appear with suffi- 
cient clearness m the following passage which is at page 549 : 

“ In the present case one is met at the threshold of the en- 
quiry with the fact that Messrs. MickePs business was bought 
along with their mills, for the goodwill was expressly included m 
the subjects sold. Again, there is the fact that as soon as the sale 
was concluded circulais by both the purchaser and the seller were 
issued to the public aunouncing, on the part of the purchasers, 
thafi it was their intention to add to their own business Messrs. 
Mickel and Go’s* joinery business, which they describe as a speci- 
ality of the Messrs. Mickel carried on by them for many years, and 
on the part of the sellers, that they^hoped the good relations which 
had existed between their old customers and themselves would be 
extended to their * successors \ an unfortunate description of the 
appellants from their present point of view. The sellers added 
that, from their knowledge of the appellants, they could be relied 
upon to give their utmost attention to orders entrusted to them. 
These two facts are perhaps not conclusive, but they are very 
weighty, for it is imposible for the appellants to say that — if 
Messrs* MickePs couuection and reputation had any value — they 
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did not acquire the benefit of it. What they do say, and what is 

found in fact in the very clearly stated case before us, is this 

that at the moment of their acquisition of Messrs Mickel & CoVs 
business there were no curient orders ; that they have not been 
able to identify any orders they have got since Whit Sunday, 
1919, as orders from Messrs Mickel & Co.’s customers. Those 
are the two important' matters of fact found, for the circumstance 
that they did not look at the books of Messrs Mickel & Co. is no- 
body’s fault but their own. They chose to buy the goodwill 
without making any enquiry into the records of the business and 
without getting even a list of customers. But the circumstance 
that no customer of Messrs Mickel & Co. has been successfully 
traced and identified amongst those giving orders after Whit Sun- 
day 1916, does not carry the matter very far, and it is not in- 
consistant with the acquisition of a business or goodwill to say 
that owing to the very disturbed conditions of trade at the time 
of purchase there were in fact no current orders”. 

The above case no doubt establishes the point urged by the 
learned Advocate General that the fact whether the outstandings 
of a business are transferred or not is immaterial in determining 
whether there has been a ^ succession ’ or not, and so far as the 
present case is concerned that is all that can be said in favour of 
the Crown. All the other facts are different. So far as the in- 
tending purchasers of Messrs Pfaff & Oo. were concerned, the 
connection and reputation of Messrs Dhanumal had no -value 
whatsoever ; such intending purchasers looked to the reputation 
of Messrs Pfaff & Co. and were prepared to buy machines from 
any person whether it was Mr. A or Mr. B who was permitted 
by Messrs Pfaff & Co. to sell their machines. 

The learned Advocate-General has invited our attention to 
the expression “goodwill” used by the Lord President in the 
above case, and has argued that, as in the present case theasses- 
sees have purchased the goodwill of the businesB of Messrs. 
Dhanumal, they are successors of that business. But the mere 
use of the expression ‘goodwill’ in the agreement is not sufficient 
to warrant our holding that Messrs Dhanumal bad any goodwill 
in the right which they purported to transfer to the assessees. It 
is perhaps as difficult to define ‘goodwill’ as it is to define “ suc- 
cessor in business”. 

In Anna Trego and William Smith v, George Draftford 
Hunt (1896) A.C. 717, Loed HEKSCHEiiL has said : 

“ The question, what is meant by ‘ goodwill’ is, no doubt, a 
1—88 
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critical one. Sir George Jessel, discussing in Ginesiv. Gooper^li 
Ch. D. 686, the language of Wood, V.C., which I have just quoted 
said Attracting customers to the business is a matter connected 
with the carrying of it on. It is the formation of that connection 
which has made the value of the thing that the late firm sold, and 
they really had nothing else to sell in the shape of goodwill’^ 

‘'The present Master of the Eolls took much the same view 
as to what constitutes the goodwill of a business, I cannot roy» 
self doubt that they were right. It is the connection thus formed, 
together with the circumstances whether of habit or otherwise, 
which tend to make it permanent, that constituted the goodwill 
of a business. It is this which constitutes the difference between 
a business just started, which has no goodwill attached to it, and 
one which has acquired a goodwill. The former trader has to 
seek out his customers from among the community as besii he 
can. The latter has a custom ready made’^ 

Applying this definition to the present case, the goodwill is as 
already observed that of Messrs Pfaff & Co., and nob of the person 
whom they appoint as their sole agent for any particular area. 

As said above, we have not got the terms on which Messrs. 
Dhanumal were appointed as agents of Messrs Pfaff & Co. It is 
possibje that they were appointed as such agents for a fixed period 
and that they were therefore entitled to a certain amount of com* 
pensation before their agency could be terminated and what is 
shown as the amount paid as goodwill perhaps represents such 
compensation. It is also possible that this amount which con- 
sists of only Es. 1,750 overdue royalty and Es. 300 more paid to 
Messrs Dhanumal represents the estimated difference between 
the sale price and cost price of machines and parts of machines 
which were in stock and were transferred to the assessees- Last- 
ly, it is equally possible that Messrs Pfaff & Co., wished that the 
widow of Dhanumal should receive a certain gratuity before 
her agency was terminated. 

It is hardly necessary for us to speculate on the causes which 
led to the payment of the above sums. Beading each of the 
agreements as a whole, we are afraid we are not prepared to hold 
that, on the facts of this case, the assessees are successors in busi- 
ness of Messrs Dhanumal. 

We accordingly hold on issue No. 1 against the Crown. 

Under the circumstances there is no occasion for us to go into 
the other two issues except to observe in respect of issue No. 2 
that the Income Tax Commissionei has pointed out that as the 
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assessees never asked for a summons against Messrs Dhanumal 
for production of their books, this issue does not at all arise. . 

The assessees are entitled to their costs which should be 
taxed in the usual way. 

Meference answiTed in the ctJfirtiKitive. 


[In the Madeas High Coubt.] 

ANDHRA INSURANCE CO. LTD. v. COMMISSIONER OF 
INCOME-TAX, MADEAS. 

Leach, O.J., Vaeadaohabiab, J., and King, J. 

October 22, 1937. 

Insubancb Compant — Assessment op Pkopits — ‘ Last 
Pbeceding Valuation’ — New Valuation Peeiod Espieing Be- 
ffoBE Rbtubn — Valuation Not Made Bepoee Reiubn — Assess- 
ment ON Old Valuation — Validity — New Valuation Disclos- 
ing Highbb Annual Peopits — Levy of Supplementaey As- 
sessment Undbb Sec. 34 — Legality — Indian Income Tax 
Act (XI OF 1922), Sec. 34 — Income Tax Rules, R. 25. 

The words ‘last preceding valuation' in Buie 25 of the Indian 
Income Tax Buies mean the last preceding valuation at the time 
of the return and cannot be construed as meaning the valuation 
covering the last valuation period terminating before the first day 
of April of the year of assessment. 

The first actuarial valuation of an insurance company was 
made in December 1980 in respect of the period of 4 years which 
ended on 31st December 1929, and in accordance with Buie 25 of 
the Indian Income Tax Buies the company was assessed for the 
years 1980-31, 1931-82, 1932-88 and 1983-84 on the average an- 
nual profits disclosed by this valuation, namely, Bs. 8,294. The 
second actuarial valuation for the 4 years ending on the 31st De- 
cember 1933 was made in December 1984 and disclosed an average 
annual net profit of Bs. 89,766. The company had to file a return 
of its income in June 1984 under See. 22 of the Income Tax Act 
and, as the second valuation was made only in December 1984, the 
company made a return of income jor the year 1984-86 on the basis 
of the first valuation and was assessed accordingly on an income 
of Bs. 8,294. As the second valuation disclosed larger profits the 
Income Tax Ofiicer took proceedings under Sec. 84 and assessed the 
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company on a further sum of JSs. 31,461 [being the difference het- 
we^en Bs. 89,755 and Bs, 8,294) as income which had escaped as- 
sessment : 

Heldj on a reference by the Commissioner , that the ^last pre- 
ceding valuation' of th$ surplus of the company for the purposes of 
assessment for the assessment year 1984-85 was, in the circumsta^i- 
ces of the case, the valuation covering the years 1926-29 and not 
that covering the years 1980-38 ; that no income had therefore es- 
caped assessment a^id the assessment made under S, 34 was illegaL 

Held also, that Buie 25 is of a mandatory character andpro- 
vides the only manner in which the income, profits and gains of 
life insurance companies can he ascertained. 

Lakshmi Insobanob Oo. Ltd., v. Commissioner of Income 
Tax, Lahore, (LL.R. 12 Lah. 757) followed. 

Case stated by the Commissioner of Income tax, Madras, 
under Sec. 66 (2) of the Indian Income tax Act (XI of 1922) in 
the matter of the assessment of the Andhra Insurance Company 
Ltd., for the assessment year 1934-36 [O.P.No. 34 of 1937]. 

CASE. 

“I have the honour to refer the following case for decision 
of ti^e Honourable Judges of the High Court under Sec. 66 (2) 
of the Income tax Act {XI of 1922). 

2. The petitioner is a company incorporated in British 
India carrying on life assurance business at Masulipatam within 
the jurisdiction of the Income tax Officer, Masulipatam Circle. 
It is thus a Life Assurance Company for the purposes of the 
Indian Life Assurance Companies Act (VI of 1912) as is clear 
from Sec. 3 of the said Act. Under Sec. 8 of the said Act every 
Life Assurance Company shall once in every five years or at such 
shorter intervals as may be prescribed by the instrument con- 
stituting the Company or by its regulations or byelaws, cause an 
investigation to be made into its financial condition, including a 
valuation of its liabilities, by an actuary. Under Article 140 of 
the Articles of Association of the petitioner Company, this in- 
vestigation and valuation has to be made once in every five years 
or at such shorter period as the directors shall determine. In ac- 
cordance with this Article the directors appear to have prescribed 
a period of 4 years for a valuation. 

3. The company was incorporated on 28th August 1926. 
The first actuarial valuation was made in December 1930 in res- 
pect of the period of 4 years ended 31-12-1929. Under Sec. 3 of 
the Income tax Act tax shall be charged in respect of all income, 
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profits and gains of the previous j ear. Under Eule 26 of the lules 
framed under Sec. 59 of the Income Tax Act, “ in the case of L.ifc 
Assurance Companies incorporated in British India whose profits 
are periodically ascertained by actuarial .valuation, the income, 
profits and gains of the life assurance business shall be the average 

annual net profits disclosed by the last preceding valuation ”. 

In accordance with these provisions the company was assessed for 
the years 1930-31, 1931-32, 1932-33 and 1933-34 on the annual 
average of the profits disclosed by that valuation made inDscem- 
ber 1930. The whole of the profits of the 4 years ending 31-12-1929, 
as disclosed by that valuation, was thus subject to assessment in 
the 4 years mentioned above. 

4. Under Sec. 22 (1) of the Act, the principal officer of very 
company has to furnish to the Income tax Officer a return of the 
total income of the Company during the previous year. This 
return has to be furnished on or before the 15th June in each year. 
For the tax year 1934-36 the petitioner Company furnished a re- 
turn of its income to the Income tax Officer on 30-6-1934. The re- 
turn showed Rs. 8,294 as the income of the year ended 31-12-1933. 
This was the annual average of the net profits of the company 
disclosed by the actuarial valuation made in December 1930. It 
was also the income adopted for assessment in each of the years 
1930-31 to 1933-34. The Income tax Officer accepted the return 
and assessed the company on Es. 8,294 on 30-6-1934. 

5. When the Income tax Officer made the above assessment, 
a period of 4 years had elapsed since the first actuarial valuation, 
but the results of the second valuation which was due in respect 
of the period ended 31-12-1983 had not been ascertained. This 
valuation was completed in December 1934. It showed a sur- 
plus of Es. 1,68,381. The average annual net profit computed 
in accordance with rule 26 was Rs. 39,765. The Income tax 
Officer considered that the company was liable to be assessed on 
this average for the tax year 1934-35. As the Company 
had already been assessed on a sum of Rs. 8,294 he held 
that the difference, viz., Rs. 31,461 had escaped assessment and 
accordingly issued a notice under Sec. 34 on 19-11-1935 of his 
intention to assess the income that had escaped assessment. On 
its return dated 8-1-1936 the company repeated the income of 
Es. 8,294 on which it had originally been assessed. The company 
contended that on the date of the original assessment the only 
basis available was the surplus disclosed by the 1st actuarial valua- 
tion and that the materials on which the second valuation was 
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made had not become available at the time. The company there- 
fore argued that no income had escaped assessment and objected to 
the proposal to take proceedings under Sec. 34. The Income-tax 
Officer overruled the objection and made an assessment of the in- 
come which, m his opinion, had escaped assessment. 

6, The petitioner’s appeal to the Assistant Commissioner 
was unsuccessful. 

7. The company now requires me to refer to the High Court 
the B*questions set out in its application. I refer the following 
question as being in my opinion the question of law arising on the 
facts of this case : — 

Whether the ‘last preceding valuation’ of the surplus of the 
company for the purposes of the assessment to be made for the year 
of assessment 1934-35 was in the circumstances of the case that 
covering the years 1926-29 or that covering the years 1930-33.” 

It appears to me that the “ last preceding valuation ” on the 
basis of which the assessment for 1934-35 fell to be made, was 
necessarily that covering the period 1930-33 and that the Company 
IS not entitled to claim assessment on a different basis merely be- 
cause the valuation was not completed at the time when the assess- 
ment happened to be made. The suggestion appears to be that the 
expression ‘‘ last preceding valuation ” means the last valuation 
preceding the actual date of the assessment. This, although no 
doubt an attempt will be made to justify it as a strictly literal 
interpretation is not, m my opinion a reasonable construction of 
the rule. 1 may point out, that if this view were correct, it would 
be open to an Income-tax Officer, in a case similar to the present 
except for a fall, instead of a rise, in the volume of the profits, to 
secure an unfair advantage to the revenue by making bisassess- 
menB m the early part of the year, without waiting for the second 
valuation. It cannot be the intention of the rule, that the assese- 
ment for a given year should be made on a different figure, accord- 
mg to whether it happens to be made before or after the date on 
which a valuation is completed. On a fair and reasonable construc- 
tion, the words last preceding valuation” must be taken to mean 
the valuation covering the last valuation period terminating before 
April isc of the year of assessment.” 

N. Rama Bao^ for the Assessee. 

M. Patanjali Sastri^ for the Commissioner. 

JUDGMENT. 

The assessee in this case is a life insurance company carrying 
on business at Masuhpatam, having been incorporated m the year 
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1925. Under the provisions of Sec. 8 of the Indian Life Assnr- 
ance Companies Act, 1912, a life asstirance company is required 
once in every five years, or at such shorter intervals as may he 
prescribed by the instrument constituting the company or by its 
regulations or bye-laws, to cause an investigation to be made' by 
an actuary into its financial condition, including a valuation of its 
liabilities. The company decided that the valuation should take 
p] ace every four years. The first valuation was mad e in December 
1930 and was for the period ended 31st December 1929. ’’ The 
next valuation took place in December 1934 and this was for the 
^four years ended 31st December 1933. Under Section 22 of the 
Indian Income-tax Act, the principal officer of every company 
shall prepare and on or before the fifteenth day of June in each 
year, furnish to the Income-tax Officer a return, in the prescribed 
form and verified in the prescribed manner, of the total income 
of the company during the previous year. On the 30th June 
1934 the Secretary of the company furnished the return coniem. 
plated by this section. It was fifteen days late, but the Income-tax 
Officer accepted it and assessed the company to income-tax on the 
basis of the return. Eule 26 of the Income-tax Buies provides 
that in the case of life assurance companies incorporated in 
British India, whose profits are periodically ascertained by 
actuarial valuation, the income, profits and gains of the life assur- 
ance business shall be the average annual net profits disclosed by the 
last pre.ceding valuation. This rule was framed under the provi- 
sions of Section 69 of the Act and has effect as if enacted in the Act. 

The return which the Secretary furnished to the Income-tax 
Officer on the 30th June 1934 was based on the valuation for the 
period ended -Blst December 1929 and on this basis the income of 
the company for the account year 1933 wasEs. 8,294. The com- 
pany paid the amount of the tax ; but when the valuation for the 
four years ended 31st December 1933 was published in December 
1934 it was found that the profits had greately increased. If the 
assessment has been based on this return the amount of the income 
would have been Es. 39,755 instead of Es. 8,294. When this was 
discovered by the Income-tax Officer be issued a notice under 
Section 34 of the Act, intimating his intention to assess the company 
in respect of the year 1933 on the farther sum of Es. 31,461, 
(the difference between Es. 39,766 and Es. 8,294) on the ground 
that this was income which had escaped assessment. The company 
objected and asked the Commissioner of Income-tax to refer 
the matter to this Court under the provisions of Section 66 (2). 
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The Commissioner has accordingly referred the following 
qa-estion : 

Whether the ‘ last preceding valuation ’ of the surplus of the 
company for the purposes of the assessment to be made for the 
year of assessment 19S4-85 was in the circumstances of the case 
that covering the years 1926-29 or that covering the years 
1930-33?” 

The Income-tax Commissioner m his reference has expressed 
the opinion that the Income tax OfiBcer is entitled to reopen the 
assessment under Section 34, notwithstanding the wording of 
Buie 26. He contends that the expression the last preceding^ 
valuation ” must be taken fco mean the valuation covering the 
last valuation period terminating before the 1st of April of the 
year of assessment. This contention ignores the wording of 
Buie 25. The wording is perfectly clear and says that the 
income of a life assurance company shall be the average annual 
net profits disclosed by the last preceding valuation, that is the 
last preceding valuation at the time of the return. The return 
must be made by the 16th of June after the end of the year of 
account, unless the Income-tax Officer extends the time at the 
instance of the assessee. In this case the last preceding valuation 
when the return was submitted was the valuation made in 
December 1930 for the period ended 31st December 1929, As I 
have said, the words of the rule are perfectly clear and they must 
be given their plain meaning. Giving them their plain meaning, 
the return made in June 1934 was made on the proper basis. 

In these circumstances the Income-tax authorities had no 
right to serve a notice under Sec. 34 of the Act, as no income had 
escaped assessment. The return had been made in accordance 
with the statute and the tax had been paid. In The Lahshrm 
Insurance Ltd.^ Lahore v. The Commissioner of Incovie-taa 
(12 Lah. 757), it was pointed out that Buie 25 is of amandatorj 
character and provides the only manner in which the income 
profits and gains of life assurance companies can be ascertainec 
and that it is not open to an Income-tax Officer to depart fron 
its provisions. With this opinion we are in entire agreement 
It follows that the answer to the reference is that the las 
preceding valuation of the surplus of the company for th* 
purposes of the assessment for the year 1934-36 was that covering 
the years 1926-29. As the company has succeeded, it will b 
entitled to its costs which we fix at Es. 260. 

Beference answered accordingly^ 
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[In the Madras High Godbt.] 

TEIOHINOPOLY TENNORE HINDU PERMANENT FUND 
LTD. COMMISSIONER OP INCOME TAX. MADRAS.' 

Leach, C. J., Vaeadaohabiab, J.; and King, J. 

October 22, 1937.^" 

Mutual Benefit Society — Bankiji^q Business-— Cbeation 
OF Nominal Mbmbeeship For Borrowers — Profits Distribut- 
ed TO Beal Shareholders — Company, Whether Mutual 
Benefit Society — Income, Whether Taxable — Amounts Paid 
TO Shareholders in Excess of Contribution, Whether In- 
terest ON Borrowed Capital — Income Tax Proceedings — Ap- 
plicability OF Kule op Bes judicata — Indian Income Tax Act 
(XI of 1922), Sec. 10 (2) (iii). 

In the original memorandum of the assei^see, a limited com^ 
pany, tts main objects were stated to he (i) to enable persons to 
save money and (ii) to enable persons to secure loans at favour^ 
able rates of interest on sufficient securities^ and its nominal 
capital was made up of a certain number of fully pa%d up 
^permanent shares * and some ‘ term shares,^ The company made 
profits by advancing loans to outsiders and it was accordingly 
decided by the High Court that %t was not a mutual society and 
its income was accordingly assessed. The company thereupon 
altered its constitution by substituting the word ^member 'for 
* person^ in the above mentioned object clauses^ creating a new 
class of shares called ‘ ordinary shares ’ of Be, 1 each, and issu- 
ing them to persons who under the former scheme would have been 
non-member borrowers. These shares were also withdrawable 
after 2 years. The company contended that it had by the above 
alterations become a mutual benefit society. This contentwn was 
upheld by the revenue authorities and its income was not taxed 
for the years 1927-28 to 1980-31, In 1931 the authorities took 
a different view and levied assessment under Sec, 34 of the Act 
for the year 1930-31, On a reference by the Commissioner : 

Held, (i) that in view of the fact that the membership of the 
borrowers was only nominal and the profits of the company were 
distnbuteddo its real shareholders, the company was notf even after 
the alteration of its constitution, a mutual benefit society, it was 
not governed by the Mylapore Fund Case and its income was not 
exempt from tax : (ii) that the company was not entitled to claim in 
computing its assessable income, a deduction of the amount paid 
to its shareholders and subscribers in excess of their contrihutions 
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U7ider Sec. 10 (^) (iii) of the Act inasmuch as the sums so paid 
were not in the nature of interest on borrowed capital hut were %n 
the nature of dividends dependent on the earning of profits ; (iv) 
that the fact that the company was not assessed for the years 
19'-27*28 to 1980-81 could not operate as res-judicata and did not 
prevent the company from being assessed in subsequent years ; and 
(v) that the assessment under Sec. 34 for the year 1980-81 
was validol 

^Cases referred to : 

Boabd of Kevbnob V. Mylapobe Hindu Pbbmanent Pund 
[1923] (LL.B. 47 Mad. 1 ; 1 LT.O. 217 ; 76 I.C. 833; A.I.B. 1923 
M. 684). 

Leeds Pebmanent Benefit Building Society v. Mal- 
LANDAINB [1897j (1897, 2 Q.B. 402; 66 L.J.Q.B. 813; 3 Tax 
Gas. 577). 

Tbiohinopoly Tennobb Hindu Pebmanent Pund v. Com- 
missioner OF Income Tax, Madras [1927] (2 LT.O. 386 ; 53 
M.LJ, 881 ; 106 LO. 621 ; A.LR. 1927 Mad. 1076). 

Case stated by the Commissioner of Income TaXj Madras, 
under Sec. 66 (3) of the Indian Income Tax Act, (XI of 1922). 
O.P.No.173 of 1936. 

^ CASE. 

“ In accordance with the High Court’s order quoted above, I 
have the honour to refer the following case for the decision of the 
Hon’ble the Judges of the High Court under Sec. 66 (3) of the 
Indian Income Tax Act, (XI of 1922) hereinafter referred to as 
the Act. 

2. The reference arises out of the assessment of the 
Trichinopoly Tennore Hindu Permanent Pund Ltd., (hereinafter 
referred to as the Pund) for the year 1930-31. 

3. The fund is a Company incorporated under the Indian 
Companies Act, VI of 1882 (now Act VII of 1913). Its nominal 
capital was originally Rs. 2,99,970 made up as follows : — 

(i) 1800 fully paid-up permanent shares of Es. 60 each 
amounting to Es. 90,000. 

The objects of the Pund according to its Memorandum of 
Association were : 

(а) to enable persons to save money, 

(б) to enable persons to secure loans at favourable rates of 
interest on sufficient securities, and 

(c) to do such other things as were incidental or conducive 
to the attainment of the above objects. 
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4. In the assessment year 1926-26, the Fund was treated as 
an ordinary banking concern and its profits as shown in its Profit 
and Loss account were taxed. Its contention that it was a 
mutual benefit society and was therefore entitled to the benefit of 
the ruling of the Madras High Court ip Board of Eevehue 
V. Mylapore Hindu Permanent Fund Ltd,, was uot accepted. 
The High Court to whom a reference was made on this point up- 
held the view of the department : (See 2 LT.O. 386). This 
decision was followed in the assessment made for 1926-27f In 
1926, however, the Fund amended its Memorandum of Associa- 
tion by substituting the word “members'’ for “persons’’ in 
clauses (a) and (b) quoted above and restricted its transactions to 
its “ members.” The contention was thereupon raised for a 
second time that the Fund should be treated as a mutual benefit 
society. On the basis of the amendment of the Memorandum of 
Association the Income tax Officer accepted this contention and 
accordingly made no assessment on the income of the Fund from 
1927-28 to 1930-31. In December 1931, the Income Tax Officer 
took a different view and considered that the Fund was assess- 
able on its entire profits. He accordingly proceeded to assess the 
petitioner Fund on this basis for 1931-32 and also initiated pro- 
ceedings under Sec. 34 to assess the income of the year 1929-30 
that had escaped assessment in 1930-31. It is against the assess- 
ment made in these proceedings for 1930-31 that the petitioner 
Fund has raised certain questions of law which form the subject 
matter of this reference. 

5. Here it is necessary to set out the constitution of the 
Fund after the amendment of 1926. The capital of the Fund has 
been raised to Es. 9,90,000 divided into 7 classes of shares as 
under : — 

(a) 1800 fully paid up “ Permanent ” shares 

of Esf. 50 each amounting to Es. 90,000 

(b) 2120 “ Original ” term shares of Rs. 90 each 
payable m 46 consecutive monthly calls of 

Es. 3 amounting to „ 1,90,800 

(c) 400 “ A ” class term shares of Es. 93 each 
payable in 31 consecutive monthly calls of 

Es. 3 amounting to 37,200 

(d) 2880 “ B ” class term shares of Rs* 90 each 
payable m 45 consecutive monthly calls of 

Es. 2 amounting to 2,59,200 

(e) 4600 “ C ” class term shares of Rs. 83 each 
payable in 83 consecutive monthly calls of 
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Ee. 1 amounting to 3,81,800 

(/) 600“Eeser-ve’’ shares of Es. 53 each payable 
in 10 calls of Rs, 5 each, Es. 5 on applica* 
tion and the remaining calls whenever re- 
quired on not less than 1 month^s notice 
amounting to 26, COO 

and 

{g) 6000 ordinary ’’shares of Re. 1 each fully 

paid up amounting to „ 6,000 

Es. 9,90,000 

(“A” class shares were to be gradually eliminated by 
absorbing them as they matured). 

A copy of the Memorandum and Articles of Association 
is appended marked Exhibit A. Holders of Permanent ”, 
‘*Eeserve”, and ‘‘Ordinary” shares are styled “shareholders” 
and holders of ” Original ” and “ A ”, “ B ” and “ C ” class 
term shares are called “subscribers”. The term “members” 
applies to both shareholders and subscribers (Article 8). 
No one shall have any dealings with the Fund unless he is 
the holder of a share (Article 9). “Permanent” and Reserve” 
shares are only transferable but not withdrawable except as 
provided in Article 24 ; whereas ordinary shares are not 
transferable but are withdrawable after 2 years or at any time 
thereafter. The “ original ” and “ A ”, “ B ” and “ 0 ” class term 
shares are transferable or withdrawable or terminable at the close 
of the term of 45, 31, 45 and 83 calendar months as the case may 
be (Article 7). Byelaw 1 under Article 9 allows Companies and 
Institutions, charitable or otherwise to take shares in the Fund. 
Article 28 authorises the managing committee to raise debenture 
capital in the shape of emergent debts or deposits or receive for 
safe custody moveable property or cash as Trust on such terms as 
may be defined in the byelaws. Article 31 specifies the kinds of 
deposits which the Fuad is authorised to accept, vuz., (1) Security 
deposits for office bearers and staff, (ii) Fixed deposits and (hi) 
Current deposits. The Fund grants loans to its members on the 
following 4 classes of securities (Article 37) : 1. Cash security, 2. 
Moveable security, 3. Immoveable security, and 4. Personal secu- 
rity. Loans are of two kinds, term loans (granted to “subscribers” 
only) and temporary loans (granted to all “members”). 

{a) Term loans on cash security are granted up to 96 per 
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cent, of the amount paid up by the applicant as monthly subscrip- 
tions, Term loans on other securities will be granted up to a 
maximum of Rs. 100 for each term share held by the applicant 
(Article 41). 

(b) Temporary loans on each security, will be granted up to 75 
per cent of the amount paid up by the applicant as share value on 
Permanent and Reserve shares and up to 96 per cent of the amount 
paid up as monthly subscription on term shares and fixed deposits. 

6. The accounts of the Fund are closed at the end of 'every 
9 calendar months and a balance sheet and profit and loss account 
prepared. The interest recovered, the entrance fee, the transfer 
on decree dues not recovered, the entrance fee, the transfer fee, 
the trust fee, the substitution fee, contribution to revenue from 
the revaluation fee and other such items of income constitute the 
gross profit of the fund in each period (Article 49). All items of 
expenditure such as cost of establishment, taxes, interest on all 
kinds of deposits, provident fund emergent debts, etc., postage, 
printing and other office ex 4 )enses are deducted from the gross pro- 
fit and the balance is the net profit for the period. The net profit 
realised in each period is distributed in the following proportions: — 

83 per cent towards dividends to “ shareholders ” and “ subs- 
cribers ” calculated on a standard basis of 9.6 per cent to perma- 
nent shares, 7.2S per cent to Original terms shares and 6.26 to 
“ A ”, “ B ” and “ C ” class Term shares, Reserves shares and 
Ordinary shares per annum on the respective amounts of average 
capital at their credit at the close of the period, 16.4 per cent to- 
wards remuneration of directors; and the remaining 0.6 per cent 
to Reserve Fund and Charity Fund (Article 66). 

Dividends are not payable except out of the net profits aris- 
ing from the business of the Fund. Dividends to “ shareholders ” 
are paid soon after the Balance sheet is passed by the General 
Body; but those payable to the “ subscribers ” are credited to 
their accounts and are paid only at the close of the terms provid- 
ed they have continued as subscribers to the end of such term. 
(Byelaw 1 under article 56). Article 61 and the byelaws there- 
under provide that every " member ” of 90 days standing having 
one permanent share, or 10 reserve shares, or 50 ordinary shares, 
or 3 original term shares or 10 “ A ” class or 16 B class or 
30 “ 0 " class term shares shall have a vote irrespective of the 

number of shares held by him. 

7. The following statement shows the number of shareholders 
in each class qualified to vote, the nature of the paid up capital 
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on 31st March 1930, the mcome realised from each class of share- 
holders and the nature and disposal of the profit for the period of 
9 months ended Slst March 1930 i-— * 


■KT T- A Amount 

Number an 

Nature of shares 

subscribed. 

Interest 
collected 
on the loan 
advanced. 

Dividend 
payable 
out of the 
net profits. 

No. of 
share-hold- 
ers qualified 
to vote. 

1800 permanent 
shares 

90,000 

1,843-7-7 

6,642-2-6 

140 

66 Reserve sha- 
res 

330 

306-13-8 

15-12-6 

2 

2970 Ordiaary 
shares for- 

merly outsi • 
siders 

2,970 

14,217-13-9 

139-11-4 

1 

20 Original 

Terms shares. 

94,172 

5,118-6-11 

5,860-9-5 

220 

10 “ A ” class 
Terms shares. 

795 

36-12-1 

141-6-0 

Nil.* 

1997 “ B ” class 
Tarjn shares. 

82,018 

3,616-14-10 

3,660-5-9 

27 

1664 “ C” class 
Term shares. 

67,884 

8,816-2-10 

3,338-9-6 

7 


Total ... 3,38,169 33,964-7.8 19,388-8.11 


* A. class Term shares have been eliminated. 

Remuneration to Directors ... 3,830-16-10 

Amount earned to Reserve and 

Charity Funds ... 140-2-7 

Net profit According to the Profit 
and Loss Account for 9 Months 
ended 31st March 1930 ... 23,399-11-4 

8. In compliance with the notice under Sec. 34 the Fund re- 
turned an income of Es. 24,700 for the tax year 1930-31. The 
Income-tax Officer examined the accounts and determined its total 
income to he Rs. 24,468. The Fund accepted the basis of com- 
putation of the mcome ; but objected to be assessed on it on the 
ground that it was a mutual benefit society dealing only with its 
members tbud as such was not liable to be assessed. Having regard 
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to the actual constitution and working of the Fund the Income 
tax Officer overruled the objection and assessed the Eund on 
Es. 24,458. 

9. In its appeal to the Assistant Commissioner the Fund 
contended 

(i) that it was a mutual benefit society deriving income from 
transactions with its members and that therefore it was exempt 
from taxation in accordance with the ruling in the Myla^ore 
Fund's Case, 

(ii) that the Income-tax Officer was bound by the rule of res 
judicata and was estopped from coming to a decision m regard to 
the assessment of 1930-31 different from that arrived at in con- 
nection with the previous assessments and that Section 34 was 
inapplicable, and 

(iii) that the amount distributed to the share-holders 
should be treated like “guaranteed interest” in the Madura 
Fund ease and should therefore be allowed as a charge m com- 
puting the assessable income. 

On the first contention the Assistant Commissioner held that 
the Fund was not a mutual benefit society for the reason tha? 
there were different classes of members with different kinds of 
liabilities and rights and that mutuality implied equal partici- 
pation in the benefits and liabilities. He also overruled the 
other two contentions for the reasons stated in his order. On 
other grounds he enhanced the assessment of Es. 24,995. A copy 
of his order is appended marked Ex. B. 

10. The petitioner Fund then filed an application under 
Sec. 66 (2) of the Act and required me to state a case and refer 
six questions for the decision of the High Court. My predecessor 
considered that the alterations made in the constitution of the 
Fund in 1926 after the High Court’s decision lU the case of thip 
Fund (2 I.T.C. 386) did not convert it into a mutual benefit- 
society entitled to the benefit of the ruling in the Mylapore Fund 
case. He therefore declined to state a case. A copy of his order 

is appended, marked Ex. C. ■, u 

11. Questions referred The Fund thereupon moved the 
High Court under Sec. 66 (3) of the Act and the High Court has 
by its order dated 18th November 1936 directed me to state 
a case and refer the following five questions . 

(i) Whether the assessment of the petitioner to income-tax 
upon a sum of Es. 24,995 for the year 1930-31 is valid and mam- 

tainable ; 
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(ii) Whether the present; case is not governed by the deci- 
sion m 47 Madras 1 and whether the petitioner is not therefore 
liable to pay income-tax. 

(iii) Whether the petitioner is not entitled to claim in com- 
puting the assessable income a deduction of the amount paid to 
the shareholders and subscribers in excess of their contributions 
as being interest on borrowed capital within Section 10 (2) (iii) 
of the Act ; 

(iv) Whether the Income tax authorities are precluded in 
law from levying income tax on the petitioner having regard to 
the fact that the petitioner was recognised and treated by them 
as a mutual benefit society and exempted from payment of income 
tax since the year 1927, and 

(v) Whether the assessment of the petitioner for the year 
1930-31 under Section 34 of the Act is valid and maintainable.” 

12. Opinion of the Commissioner. Questions («) and (h). These 
two questions may be considered together as they appear to raise 
the same point, viz,, whether the petitioner Pnnd is a mutual be- 
nefit society or not. This point came up for consideration before 
the High Court in 1926 and it was then held that the constitution 
of the Fund differed fundamentally from that of the New York 
Life Insurance Go., Ltd. or the Mylapore Hindu Permanent Fund 
and that the claim of the Fund that it was entitled by virtue of 
the ruling in those cases to be exempt from taxation in regard to 
any of its profits could not be sustained. The Fund now contends 
that it has altered its constitution so as to restrict its transactions 
to “ members ” to the exclusion of outsiders, and that it is there- 
fore a mutual benefit society. The alleged change in the consti- 
tution is indicated by the substitution of the word “ members ” 
for the word “ persons ” in clauses (a) and (b) in the Memorandum 
of Association to which reference has been made in paragraph 4 
above. It will be seen that under the altered constitution there 
is a class of “ ordinary ” shareholders who became members on 
payment of a nominal fee of Ee. 1 which is withdrawable. Out 
of the Fund’s total paid up capital of Rs. 3,88,169 on 81st March 
1930, the amount contributed by these members ” is Es. 2,970 
while the interest collected from them on the loans granted to 
them during the nine months ending 31st March 1930 is Rs. 14,217 
out of a total collection of Es. 33,954 during the same period. Tho 
** dividend ” distributed to them is only Es, 139 out of a total of 
Es, 19,388, These figures throw considerable light on the status of 
these ordinary shareholders in relation to the Fund. The “ capital ” 
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contributed by them is so small as to suggest that it is some- 
thing in the nature of a nominal entrance fee. The transactions 
of the Fund with them are similar to those with the “ depositors * ’ 
under the old constitution. I consider that.there is no element of 
mutuality so far as the transactions of the Blund with these mem- 
bers ’’ are concerned. This feature distinguishes the petitioners 
Fund altogether from those of the type of the Mylapore Hindu 
Permanent Fund. Another point of difference is that this Fund 
has shares which are not ordinarily withdrawable, viz., the ‘^per- 
manent ** and ** Eeserve shares, and are similar to the shares of 
an ordinary banking company. The net profit of the Fund is 
determined as in the case of an ordinary banking company and 
dividends are paid only out of such “net profits”. Nothing is 
“ guaranteed ” as in the case of the Mylapore Fund. All these 
circumstances go to show that the alterations made in the consti- 
tution of the Fund have not in fact converted it into a mutual 
benefit society entitled to the benefit of the ruling in the Mylapore 
Fund case. The entire profits of Es. 24,995 have therefore been 
rightly taxed. The questions should be answered accordingly. 

Question {Hi), There is no payment of interest to the share- 
holders or subscribers on the capital subscribed by them. The 
fund pays dividends to its members and these are dependelit on 
the earning of profits. The sums so paid are nofc in the nature of 
interest on borrowed capital which is allowable under Sec, 10 (2) 
(iii) of the Act. Petitioners are not, in my opinion, entitled to 
claim a deduction of these sums. 

Question (iv). An Income tax Officer is not a Court, and the 
doctrine of res judicata has no application to his decisions. Nor 
am I aware of any other legal principle which could possibly 
require him, having come to a wrong decision in regard to a parti- 
cular assessment to repeal that wrong decision in every subsequent 
assessment made on the same party. The word ** exempted ’ is 
used in the question ; but an Income tax Officer has no power to 
confer exemptions. These are created by statute, or by the 
Q-overnor-General in Council by virtue of his power under Sec. 60 
(1) of the Act. An Income tax Officer’s function is to ascertain 
the liability afresh each year, and his decision in one year cannot 
bind him or his successor in a later year. I am of opinion that 
the question should be answered in the negative. 

Question (r). The suggestion appears to be that if income is 
chargeable, but is not charged owing to the fact that the Income 
tax Officer came to a wrong decision, then it has not “escaped 
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assessment within the meaning of Sec. 34. The point is covered 
by. the decision of this Court in the case of the Baja of Parlaki- 
midi, printed at page 104 of II I.T.C. The question should in 
my o})inion be answeried in the affirmative/’ 

" The case was heard by Leach, C. J., Varadachariar, J., and 
King, J. 

N, Srinivam Ayyangar, for the assessee. 

M. Patanjali Sastri, for the Commissioner. 

JUDGMENT. 

The real question involved in this reference is whether the 
Trichinopoly Tennore Hindu Permanent Fund Ltd., a company 
registered under the Indian Companies Act, is a banking concern 
or a mutual benefit society. The question was raised on a former 
occasion, namely, in respect of the income tax year 1925 26. The 
income-tax authorities then treated the Company as an ordinary 
banking concern and taxed it on that basis. At the instance of 
the Company the question was referred by the Commissioner of 
Income tax to this Court which decided that the Income tax autho- 
rities had taken the correct view. (The Trichinopoly Te^more 
Hindu Permanent Fund Ltd* v. The Commissioner of Income Tax, 
Madras, 2 Income tax Cases 386). After this decision had been 
given, the company took steps to alter its memorandum and arti- 
cles of association. In the original memorandum the objects of the 
company were stated to be : — “(a) to enable persons to save money; 
(b) to enable persons to secure loans at favourable rates of interest 
on sufficient securities ; and (c) to do all such other things as are 
incidental or conducive to the attainment of the above objects”. 
For the word “ persons ” the word members ” was substituted. 
The company had made considerable profits out of lending money 
to non-members and this was the reason for the decision that the 
company was a banking concern and not a mutual benefit society. 

The nominal capital was originally Es. 2,99,970 made up as 
follows : — (1) 1,800 fully paid-up permanent shares of Es, 50 each, 
amounting to Es. 90,000, (2) 2,333 term shares of Es. 90 each 
payable m 45 monthly instalments of Es. 2 amounting to 
Rs. 2,90,970. After the alteration of the memorandum and the 
articles of association, the nominal capital of the company was 
Es, 9,90,000 divided into seven classes of shares, namely 

Es. 

(a) 1,800 fully paid up “Permanent ” shares of 
Es. 50 each amounting to 


90,000 
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(b) 2120 “ Original ” term shares of Es, 90 each 
payable in 46 consecutive monthly calls of 
Es. 2 amounting to 

(c) 400 “A” class term shares of Ea. 93 each pay- 
able in 31 consecutive monthly calls of Es. 3 

amounting to 

(d) 2880 ‘‘ B class term shares of Es. 90 each 
payable in 45 consecutive monthly calls of 
Es. 2 amounting to 

(e) 4600**0'^ class term shares of Es. 83 each pay- 
able in 83 consecative monthly calls of Ee. 1 
amounting to 

(f) 500 “Eeserve” shares of Es. 60 each payable 
in 10 calls of Es. 5 each, Es. 5 on application 
and the remaining calls whenever required 
on not less than 1 month’s notice, amounting 
to 

(g) 6000 ‘‘Ordinary ” shares of Ee. 1 each fully 
paid up amounting to 


1.90.800 

37,200 

2,69,000 

3.81.800 

25,000 

' 6,000 


9,90,000 


A person who required a loan had under the altered articles 
to become a member, but he could become a member on payment 
of one rupee, which he was entitled to withdraw at the end of 
two years. In passing I should mention that it is conceded that 
the ordinary shares have been issued to persons who under the 
former scheme wouJd have been non-member borrowers. After 
the memorandum and the articles had been altered, the company 
contended that it was in fact a mutual benefit society, and there- 
fore, its income was not taxable. The confcention was accepted for 
the years 1928-29, 1929-30 and 1930-31, but in respect of the 
1931-32 assessment the income-tax authorities reconsidered the 
question and came to the conclusion that the company was in 
reality still a banking concern. In accordance with this decision 
they reopened the assessment for the year 1930-31. In respect of 
the year 1930-31 the Income tax Officer assessed the company on 
an income of Es. 24,458 which was subsequently enhanced to 
Es. 24,995. Thereupon the company asked the Commissioner of 
Income tax to state a case to this Court tinder the provisions of 
Sec. 66 of the Act, but the Commissioner declined to do so. An 
application was then made under Sec. 66 (3) of the Act to this 
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Court and the Commissioner was directed to state a case on the 
following questions : — 

(i) Whether the assessment of the Petitioner to income-tax 
upon a sum of Es. 24,995 for the year 1930-31 is valid and 
maintainable? 

(li) Whether the present case is not governed by the 
decision in 4?^ Madras 1 and whether the petitioner is not there- 
fore liable to pay income-tax ? 

(hi) Whether the petitioner is not entitled to claim in com- 
puting the assessable income a deduction of the amount paid to 
the share-holders and subscribers in excess of their contributions 
as being interest on borrowed capital within Sec. 10 (2) (in) of 
the Act ? 

(iv) Whether the Income-tax authorities are precluded in law 
from levying income tax on the petitioner having regard to the 
fact that the petitioner was recognised and treated by them as a 
mutual benefit society and exempted from payment of income tax 
since the year 1927 ? 

(v) Whether the assessment of the Petitioner of the year 
1930-31 under Sec. 34 of the Act is valid and maintainable ? 

17 will be convenient to take questions (i) and (ii) together. 
The case referred to in 47 Madras 1 is that of the Board of 
Bevenue v. The Mylapore Hindu Permanent Fund Ltd. There 
the capital of the society was made up solely of periodical invest- 
ments by its members and the income of the society was mainly 
derived from interest on loans given to its members, every one of 
whom was by the rules eligible to take loans. It was held that 
such income did not constitute “ profits ” within the meaning of 
the Income-tax Act, 1918. The Trichinopoly Tennore Hindu 
Permanent Fund Ltd., however, differs in material respects from 
the Mylapore Hindu Permanent Fund Ltd. The company obtain- 
ed, as I have already mentioned, considerable income from loans 
to non-members. No doubt it now only gives loan to persons 
who become “ members,” but it is said that the membership is 
in many cases merely nominal and that the company carries on 
in reality the same business as it did before the memorandum 
and the articles of association were altered. It appears to us 
thab there is much substance in this contention, 

A person who wants a loan can obtain one from this company, 
if he pays one rupee for a share, and he is entitled to have that 
one rupee paid back to him at the end of two years. Out of a 
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gross income of Es. 33,954-7-8 for the nine months ended 31st 
March J930, asum of Es. 14,217-13-9 represented interest on 
loans granted to persons who had each acquired an ordinary 
share of one rupee and only Bs. 139-11-4 was paid to these per- 
sons by way of dividend. The holders of permanent shares re- 
ceived in dividends Es. 6,542-2-6, the holders of original term 
shares Es. 5,550-9-6, the holders of “B” class term shares Es. 
3,660-6-9 and the holders of “C” class term shares Es. 3,338-9-5. 
In other words, the large profits which the company made.were 
distributed to its real shareholders. The nominal members, those 
who had taken one rupee shares, invested practically nothing 
and consequently nothing was paid to them out of the profits 
either by way of dividend or in reduction of interest. By borrow- 
ing from the company they made for the company large profits, 
in which they were not allowed to share. In the circumstances 
it is impossible for the company to contend that it is a mutual 
benefit society and its income is not taxable. 

A very similar question to the one which arises was dealt 
with in the case of The Leeds Termanent Benefit Building Society 
V. Mallandaine (1897, 2 Q.B. page 402). This society consisted 
of members who held one or more shares or one or more fifth 
parts of a share and the shares were divided into two classes: (i) 
investors’ shares and (ii) borrowers’ shares. The members were 
divided into classes according to the shares they held. The society 
lent money to its members at a fixed rate of interest. The pay- 
ment of the loans was by weekly payments of a fixed sum, which 
covered both principal and interest. No deduction was allowed 
by the Income-tax authorities to be made by the borrower in res- 
pect of income-tax and the society was assessed on the interest it 
received as being interest on money within Sec. 2 of the Income- 
tax Act, 1853. On a case being stated it was held that the ex- 
pression “interest of money” in Sec. 2 of that Act was not rest- 
ricted to annual interest and that the interest received by the 
society was not in respect of a loan on land, but of a contract 
relating to interest on money lent, and was therefore, assessable 
in their hands to income-tax. In the case before us likewise 
boriowers become members, but the holders of ordinary shares 
are members in name only. Their membership does not in any 
sense give them the benefits of membership of a mutual benefit 
society. Therefore, we consider that the answer to Question No. (i) 
should be in the affirmative and the answer to Question No. (ii) 
should be that it is not governed by the Mylupore Fund case. 
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The answer to Question No. (lii) has been correctly stated 
by the Commissioner of Income-tax in his reference. He points 
out that there is no payment of interest to shareholders or subs- 
cribers on the capital subscribed by them. The company pays 
dividends to its members and these are dependent on the earning 
of profits. The sums so paid are not in the nature of interest on 
borrowed capital, which is allowable under Sec. 10 (2) (iii) of the 
A.ct. The company, is, therefore, not entitled to claim a deduc- 
tion pn respect of these sums. 

Questions (iv) and (v) can also be taken together. What is 
really contended for here is that the doctrine of res judicata oper- 
ates in respect of an assessment made by an Income-tax Officer. 
This is' clearly erroneous. The Income-tax Officer does not con- 
stitute a Court, and, therefore, the doctrine can have no applica- 
tion. But his assessments are final, unless they can be reopened 
under some provision of the Act. Consequently, the answer to 
the Question No. (iv) is in the negative and the answer to the 
Question No. (v) is in the affirmative. 

As the reference has been answered in favour of the Com- 
missioner of Income-tax he will be entitled to costs, which we 
fix at Bs. 250. 

« Beference answered accordingly. 


[In thk Bombay High Court,] 

DWABAKANATH HABISCHANDBA PITALE 
AND ANOTHER, In re. 

Sir J. F. Beaumont, C. J,, and Blackwell, J. 

September 27, 1937. 

Co-owners — Persons Inheriting Immoveabljs Peoperty 
In Equal Shares Under Will and Jointly Managing It — 
Whether Assessable as “Association of Individuals” — 
Indian Income Tax Act (XI OE 1922), Secs. 3, 9 (1). 

The assessees, two brothers, became entitled to certain house 
•properties ‘as tenant s-in-common in equal shares’ under the will 
of their grand-father, and from 1929 they held and managed the 
properties as joint owners and derived profit there/ 'rom. The net 
income after defraying the expenses was equally d'lvided between 
them. The assessees were, however, jointly assessed on the aggre- 
gate rental value as an association of individuals : 
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Held, that, though the assessees in the first instance did not 
constitute an association of individuals, they became an associa- 
tion of individuals within the meaning of Sec. 8 of the Income-tax 
Act when they elected to retain the property and manage it as a 
joint venture producing income -, that the said assooiakon'was 
the owner of the properties within the meaning of Sec. 9 of the 
Indian Income-tax Act and was rightly assessed as such ; that, in 
any event, the assessees were rightly assessed as owners of the 
properties under Sec. 9 (1) of the Act. , 

B. N, Elias, In re {1985 I.T.B. 408) and Commissioner of 
Income Tax, Bombay v. Lakhmidas Devidas {1987 I.T.B. 584) 
followed. 

Oases referred to : 

B. N. Elias, In re [1935] (I.L.E. 63 Cal. 538; 1937 I.T.E. 
408 ; 40 C.W.N. 476 ; 9 I.T.C. 1). 

COMMISSIONEB OF INCOME Tax, BoMBAT V, LakHMIDAS DbVI- 
DAS [1937] (1937 I.T.E. 684 ; 39 Bom. L.E. 910). 

Case stated by the Commissioner of Income Tax, Bombay, 
under Sec. 66 (2) of the Indian Income Tax Act, (XI of 1922) 
in the matter of the assessment of Messrs. Dwarkanath Harish- 
Chandra Pitale and Chandrakant Hanshchandra Pitale of Bombay^ 
for the year 1936-37. 

STATEMENT OF CASE, 

“Under Sec. 66 (2) of the Income-tax Act (hereinafter refer- 
red to as the “ Act ’ ), and at the instance of Messrs. Dwarkanath 
Hariahchandra Pitale and Chandrakant Harishehandra Pitale of 
Bombay (hereinafter referred to as the “ assessees ’), I have the 
honour to refer for your Lordships’ decision, the questions of 
law set out in paragraph 6 below, which have arisen ont of the in- 
come-tax assessment of the assessees for the financial year 1936-37 
ending on 31st March 1937. 

2. Facts of the Case The assessees are two brothers Dwar- 
' kanath Harishehandra Pitale and Chandrakant Harishehandra Pit- 
ale. They became entitled as residuary legatees under the will of 
their grand-father to certain house properties in Bombay city of 
the aggregate annual rental valuation of Es. 25,000. These were 
at first managed by one Mr. Khanderao Narayan as Executor of the 
said will but were ultimately handed over to the assessees under a 
deed of release, dated 28th January 1929, from which the follow- 
ing is a relevant extract : — To have and to hold the said several 
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lands, hereditaments and premises and all and singular the pre- 
mises duly granted, conveyed and assured or intended so to be 
with their and every of their rights, members and appurtenances 
unto and to the use of the transferees and their respective heirs, 
executors, administrators or assigns as tenants^in-ccmmon in eq- 
ual shares subject nevertheless to the payment of all rents, asses- 
ments due and duties to be hereafter chargeable upon the same or 
which may hereafter become payable in respect thereof.*^ From 
the tiime they were then put in possession, the assessees have 
been holding the properties jointly and managing them jointly. 
The net income earned after paying all expenses of management 
and municipal taxes, etc,, is divided between them. As in his 
appellate order, the Assistant Commissioner has not arrived at 
any definite finding on these facts, I have gone through all the 
relevant papers and arrived at the above finding which supports 
the story of the assessee as put forward for the purpose of the 
assessment in dispute. As the assessees will base their arguments 
on the above facts, I have taken the liberty of placing the above 
finding before the Honourable Court as regards the history of the 
acquisition of these properties by the assessee. 

3, For the purpose of their assessment for the financial 
year 1^)36-37 (ended on 31st March 1937), the Income-tax Officer, 
D. Ward, Section II, issued a notice under Sec. 22 (2) of the Act 
in the name of Messrs. Dwarkanath Harishchandra Pi tale and 
Chandrakant Harishchandra Pitale calling upon them to put in a 
return of their income, A return was accordingly put in signed 
by both the brothers and dated 14th August 1936, declaring net 
income of Es. 20,238 from the said properties and dividends 
from joint stock companies and stating in the margin that it was 
equally divided between them. The Income-tax Officer, after 
hearing the assessees’ representative decided to assess them jointly 
as an association of individuals following the decision of the 
Calcutta High Court in the case of Messrs. S, JV. Elias d Go. A 
copy of his assessment order dated 24th August 1930 is annexed 
hereto and marked Exhibit A. 

4. Being dissatisfied with the above assessment the asses- 
sees applied to the Assistant Commissioner of Income-tax under 
Sec. 30 of the Act by their petition dated 25th September 1936, 
of which a copy is annexed hereto and marked Exhibit B. The 
Assistant Commissioner, by his order dated the 20th October 193G 
upheld the assessment order. A copy of the appellate order anc 
grounds of decision is annexed hereto and marked Exhibit 0. 
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6* As fche Assistant Commissioner did not grant their prayer 
for separate assessments, the assessees made a petition to me 
dated 21st November 1936 (copy whereof is annexed hereto and 
marked Exhibit D) requiring me to revise the appellate order under 
the powers vested in me under Section 33 of the Act or in* the 
alternative refer the case to yonr Lordships. As I am nnable to 
grant any relief I submit this Statement of Case for favour of your 
Lordships’ decision. 

9. Questions for the decision of the Honourable Court : — J sub- 
mit the following questions for decision by the Honourable 
Court : — 

‘‘ (1) Whether in the circumstances of the case the assessees 
constituted in law an association of individuals within the meaning 
of Section 3 of the Indian Income-tax Act? 

(2) Whether the said association can be said to be the owner 
of the properties within the meaning of Section 9 of the Income- 
tax Act and was rightly assessed as such ? 

(3) Whether the assessees were in any event rightly assessed 
as owners of the said properties under Section 9 (1) of the Act ? ” 

7. Opinion of the Commissioner : — As Section 66 (2) of the Act 
requires me to give my opinion while submitting this Statement of 
the Case, I submit respectfully that the answers to the abowe ques- 
tions should be in the affirmative. Section 9 (1) of the Act clearly 
lays down that “tax shall be payable by an assessee under the head 
‘ Property ’ in respect of the bona fide annual value of the property 
consisting of any buildings or lands appurtenant thereto of which 
he is the owner That this is income chargeable under the head 
“ Property ” is undisputed. Hence tax on the annual value of the 
property must be levied on the income thereof as laid down in the 
said Sec. 9 (1) of the Act. The only question for decision is “ who 
is the owner of the properties ? ” On the facts found, namely,, that 
the assessees inherited the property jointly from their grand-father 
for the purpose of holding and using the same in order to acqnire 
profit or gain and remained united with each other as owners of 
the said property managing them jointly, collecting the rents 
jointly, and paying the expenses jointly, it is submitted that it was 
incumbent on the Income-tax Officer to assess them as an asso- 
ciation of individuals owning the properties. Section 9 refers to 
annual value of property consisting of any building or lands 
appurtenant thereto ” and it is submitted that there can be no such 
thing as the annual value of an undivided | part of a building and 
that the section on the face of it does not contemplate any division 
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of a building into separate parts for assessment purposes of any. 
thing of the kind. Neither Mr. Dwarkanath Hanschandra Pitale 
nor Chandrakant Harischandra Pitale is by himself the owner of 
the properties in question. The two combined jointly own them 
within the meaning of Section 9 and that section clearly provides 
that “ tax shall be payable by the assesses who is the owner ”, viz., 
the above two persons jointly. 

8. The words used in Section 9 (1) are “ the tax payable by 

an assessee ” and indeed the section is, as above suggested, 

itself a charging section in respect of the particular kind of ip- 
come therein referred to, namely, property. 

9. Turning, however, to the main charging section, viz.. 
Section 3, under it, tax is charged on every individual, Hindu 
Undivided family, company, firm or any other association of indi- 
viduals ”. The words “ any other association of individuals ” mean 
an association which is neither a Hindu undivided family nor a 
company nor a firm and the words appear clearly to include persona 
associating together for acquiring, holding and managing jointly 
house property for earning income therefrom. Hence even under 
Section 3 the assessment is un-objectionable. The Calcutta High 
Court case of Messrs. B. N. Elias and others (I.L.R. 63 Calcutta 
538) qp which the Income-tax Officer relied, was, it is submitted 
correctly decided. 

10. A copy of your Lordships’ decision may kindly be certified 
to me for further action as required by Sec. 66 (6) of the Act.” 

M. G. Setalvad with G. B. Gupte and Nanu Hormusji d Co., 
for the assessees. 

The Advocate-General -vrith the Government Solicitor, iov the 
Crown. 

JUDGMENT. 

Beaumont, G. J, — This is a reference made by the Commis- 
sioner of Income-tax under Section 66 (2) of the Indian Income-tax 
Act. and the questions raised are : — 

“(1) Whether in the circumstances of the case, the assessees 
constituted in law an association of individuals within the meaning 
of Section 3 of the Income-tax Act ? 

(2) Whether the said association can be said to be the owner 
of the properties within the meaning of Section 9 of the Income- 
tax Act and was rightly assessed as such? 

(3) Whether the assessees were in any event rightly assessed 
as owners of the said properties under Sec. 9 (1) of the Act ? ” 
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The facts found are that the assessees became entitled as resi- 
duary legatees under the will of their grand-fathers to certajn 
house properties in the city of Bombay of the aggregate rental 
value of Es. 25,000. They so became entitled in the year 1929, 
when the properties were handed over to them, and they hdve 
since managed the properties as joint owners and derived 
profit therefrom. I think this case is really governed by the 
decision of this Court in Commissioner of Income Tax, Bombay 


Presidency , Sind and Aden v. Laxmidas Bevidas (19311, 39 
Bombay Law Reporter 910) in which we held, following the 
principle laid down by the Calcutta High Court in In re 
B, N. Elias, (1935 I.L.R. 63 Calcutta 538), that two persons 
who had purchased property and managed it for the purpose of 
producing income were properly assessed as an association of 
individuals under Sec. 3 of the Indian Income tax Act. The only 
distinction between that case and the present one is that the origi- 
nal association in the present case was not a voluntary act on the 
part of the assessees. They did not purchase the property for 
the purpose of managing it ; they received it under a will, and it 
may be said, that in the first instance they did not constitute an 
association of individuals. But as soon as they elected to retain the 
property and manage it as a joint venture producing income, it 
Lems to me that they became an association of individuals with- 
in the meaning of the Income tax Act, and that they are properly 
assessed as the owners of the property under Sec. 9. In my 
ouinion, therefore, the questions must all be answered m the 
affirmative. The assessees to pay the costs of the Commissioner 
on the Original Side scale to be taxed by the Taxing Master, less 


the deposit of Bs* 100. 

Blackwell, J. — I agree. 


Reference amwered* 


[In the Nagpob Judicial Commissionbb’s Goubi.1 

ambit WAMAN V. COMMISSIONER OP INCOME TAX, 
C. P. AND U. P. 

Subhbdab find Gbdbb, A. J. Cs. 


January 4, 1936. 

Accounting— Meboahtile Stsiem— Assessment op Actual 
Receipts Ilone fob Sevebal Yeabs-Assessee Eequbsting 
Assessment on Meboantile Basis-Applicability opPaea. 51, 
“ asses. oe Peevio.. 
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Ybabs Which Hah Escaped Assessment — Indian Income Tax 
Act (XI of 1922), Sec. 13 — Income Tax Manual, Para 61, 

The assesses who carried on money lending business maintain’^ 
ed his account in the mercantile system showmg interest as receiv- 
ed whenever the account of a debtor was settled^ interest was receiv- 
ed in cash or a bond was renewed. All these receipts were treated 
on the same footing till the decision of the Nagpur Judicial Com- 
missionerh Court in Sir S. M, Chitnavis v. Commissioner of 
Incoi^ie tax C, P. [8 I.T.C. 8:21). In this case it was held that 
sums entered as credits on account of interest accrued due but 
not realised and re-entered as debits could not be treated as 
' income ^ for purposes of taxation. Accordingly in the assess- 
ments for the years 1928-29 to 1982-88 income tax was levied on 
the basis of interest actually received. In 1988-84, the assessee 
requested the income tax authorities to assess him on the basis 
of the mercantile system and not on cash basis and the income 
tax officer agreed provided * the assessee agreed to accept assess- 
ment of the income that had escaped assessinent according to 
mercantile system in the Sambat years 1988, 1984, 1986 and 
1987 ^ on account of the change in accounting system to cash 
basis.^ The assessee agreed if he was allowed to pay in instaU 
mentse*but the income tax officer assessed the entire interest which 
has escaped according to him from, 1988 to 1987. The legality 
of this assessment was questioned by the assessee. 

Held, {i) that on the facts of the case there was no unquali- 
fied acceptance on the part of the assessee to the Income Tax 
Officer's proposal ; (^i) as the assessee^s accounts were throughout 
maintained on the mercantile system, para 61 of the Income tax 
Manual had no application to the case ; {Hi) the Income Tax 
Officer had no jurisdiction to re-open the previous five years' 
accounts and assess interest which had not been assessed in those 
years in accordance with the ruling referred to above. 

Case referred to : 

Sib S« M, Chitnavis v. Commissioneb of Income Tax, C. P, 
[1929] (25 N.L,E. 36 ; 3 1. T. C. 321 ; 117 I.G. 258 ; AXK 1929 
Nag. 50), 

W. B. Bendharhar , for the Assessee. 

D. N. Ghoudhary, for the Commissiouer of Income tax, 

JUDGMENT. 

The Commissioner of Income tax, Central and United Pro- 
vince, has referred, under Sec. 66 (2) of the Indian Income tax 
Act, XI of 1922, the following single question of law for decision 
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although it embraces the first seven questions formulateo by the 
assessee in his application to the Commissioner (Appendix G) 

“The assessee having accepted in principle the conditionstor 
the change in the system of accounting for the purposes of his in- 
come tax assessment, was the Income tax Officer justified m asses- 
sing as the income, profits or gains of the a^scount year the amount 
of UfS. 23,043, the interest for years anterior to the year of account 
irrespective of the question whether and what part of the amount 
has been received in cash and what part constructively, when 
such interest had not been taxed at any time in former years ? ” 

2, The assessee carries on money-lending business in the 
Buldana district and his account year is the Diwali year and the 
accounts for the assessment year in dispute (1933-34) cover the 
year ending with Diwali of Samwat 1988. The assessee has been 
inamtaining his accounts on the Mahajani or mercantile system 
which shows interest as received (1) whenever the account of a 
debtor is settled, or (2) interest is received in cash or (3) a bond 
is renewed. In cases (1) and (3) interest is debited to the debtor’s 
account and credited to the interest account in the same way as in 
case (2). In other words, in cases (1) and (3) constructive receipts 
were treated on the same footing as actual receipts until the deci- 
sion of this Court in Sir S. M* Ghitnavis v. The Commiesioner of 
Income Tax^ Central Provinces, where it was held that sums enter- 
ed as credits on account of interest accrued due but not realised 
and re-entered as debits in the assessee’s account books in order to 
equalise the side of the account of a debtor could not be treated as 
‘incoo:ie’ coming into the hands of the assessee for the purpose of 
the income tax. Accordingly m the assessments on income for the 
years 1928-29 to 1932-33 both inclusive the income tax authori- 
ties made the assessment on the basis of interest actually received 
by the assessee though he was ordered to submit a separate list 
of interest credited in the manner laid down at (1) and (3) above. 

3. In the assessment year 1933-34 the assessee returned his 
income of the previous year accompanied by a profit and loss ac« 
count on the basis of the Mahajani or mercantile system and re- 
quested the Income tax Officer to base the aBsessment on that sys- 
tem of accounting and not on the cash basis system which the In- 
come tax authorities had adopted during the past five years. On 
this the Income tax Officer on 10-3-1934 proposed to revert to the 
mercantile system for the purposes of assessment provided the as- 
sessee agreed **to accept assessment of the income that escaped 
assessment according to mercantile system in Samwat years 1983, 
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1984, 1986 and 1987 on account of the change m accounting tys- 
tern to cash basis.’* 

4. On the 12th March, 1933, the assessee’s agent filed an 
application (Appendix C), paragraphs 3 and 4 of which run as 
under ; — 

“3« If' as suggeste'd above, the system of paying income tax 
on the credits in the Kasar Khata is brought into force again, 1 
think that it would be necessary for me to pay tax on those 
amoupts which were not taxed m the previous years Samwat 
1983, 1984 and 1985, and I am willing to pay it. But 1 may not 
be taxed on chose amounts all at once. The tax may be recover- 
ed from me in five or six instalments so that I may not have any 
difficulty m paying it. I think that in allowing this there is no 
loss to the Department either. This fact will be observed by 
anybody if he takes into consideration the change in the system 
of making assessments. Therefore, I have no objection if it is 
done as suggested above.** 

“At the same time, I was assessed ex-parte in Samwat year 

1985. Therefore this year may not be taken into account.’’ 

5. On the 20fch March, 1934, the Income tax Officer passed 
the following order : 

“g^hankar present with an application to the effect that the 
income of 1986 and 1987 Samwats has been assessed on mercan- 
tile system as per his opinion. I do not find any such statement 
m the orders of 1931-32 and 1932-33 assessment. His accounts 
are partly examined for assessment on cash basis system as in 
previous years. Assessee’s agent is. directed to show interest 
charged m their accounts but not shown for aseessment on ac- 
count of cash basis syetem in the accounts of 31 debtois fiom 
whom recoveries are shown in J988 Bainwat from 1983 to 1988 
Samwats. He is also directed to produce accounts from i983 to 
1988 Samwat on 22-3'1934.’* 

On the 27th of March, 1934, after the examination of the 
accounts was finished, the assessee’s agent made the following 
statement (Appendix A) before the Income tax Officer : 

“I wish as per my master’s direction that the assessment be 
made on the income arrived at as per my system of accounting. 1 
have returned the income according to Jamakharchi or Mahajani 
system of accounts. I show interest whenever tlie account of the 
debtor is settled or whenever interest is received in cash or when- 
ever old document is renewed. From Samwat 1983 I used to show 
interest actually received and assessments on the income of 1983, 
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1984 and 1985 Samvats have been made on cash basis system, 
Jatnakharchi interest of these years may be assessed by instal* 
ments in 2 or 3 years. I further state that the assessments of 
1931-32 and 1932-33, that is, on the incomes of Samvat years 1986 
and 1987 were made on Jamakharchi basis as per our accounting 
system and hence income of 1986 andn987 Samvats was not 
assessed on cash basis system. Thus the income in ‘ Udhari in- 
terest * account should not be included in the assessment of 
1933-34 and further whenever tbat interest is actually recovered. 

Udhari Interest of 1985 Samvat may also not be taxed when- 
ever realised as that assessment was made 6a; parte 

6. On the same date the Income-tax Officer passed the assess- 

ment order {Appendix B) holding that the income of the assessee 
in the previous year was Es. 53,611-7-3 which includes an item of 
Bs, 23,043-7-3 as income on account of “ interest charged in pre- 
vious years (1983 to 1987) to debtors’ accounts but not taxed under 
cash basis system in those years as interest now received in the 
account year (1988-89) either in cash or constructively.’ It is 
the legality of the assessment of the aforesaid item of Bs, 23,000 
odd that was unsuccessfully questioned by the assessee in his ap- 
peal to the Assistant Commissioner and which is the subject of 
the present reference, • 

7. The position taken by the assessee’s learned Counsel be- 
fore us was two-fold. In the first place, it was contended that as 
the proposal of the Income-tax Officer contained in his order- 
sheet dated 10-3-1934, was never accepted wholly by the assessee, 
he cannot be deemed in law to have “ accepted in principle the 
conditions for the change in the system of accounting for the 
purposes of his income tax assessment for the assessment year 
1933-34, It was next contended that even if the assessee acceptr 
ed the proposal of the Income-tax Officer, such an acceptance gave 
no jurisdiction to the Officer concerned to assess the income on 
account of interest which had escaped assessment in the past five 
years preceding the account year. In our opinion both these con- 
tentions are sound. 

8. The rule that a party cannot go behind his own admis- 
sions is founded on the principle that if he makes a qualified state- 
ment that statement cannot be used against him apart from that 
qualification. It has already been noticed before that the assessee 
in his application dated the 12th March, 1933 did not agree to the 
re-opening of accounts of the Samvat year 1985 and only agreed 
to being taxed on the supposed income from interest in the 
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Other years provided that the tax was recovered in 5 or 6 instal- 
ments, In his last statement the assessee’s agent further demurr- 
ed to there-opening of the accounts for the Samvat years 1986 and 
1987 by alleging tha^ the income in those years was assessed to 
taxTon the mercantile system of accounting. In spite of these de- 
murrers the Income-tax Officer proceeded to i ecord in paragraph 4 
of his final assessment order (Appendix B) the following—^ As the 
assessee has applied for reverting to the method of accounting re- 
gulaiily employed by him in his books for purposes of assessment, 
I allow the change as per para 38i(?) of the Income-tax Manual 
on the explicit understanding that the income, which has escaped 
assessment in previous years on the cash basis system, as proposed 
by the assessee and accepted for assessment purposes, will be 
assessed on receipt of the same whether in cash or constructively. 
I take the cash receipt and constructive receipt as recovery in the 
year in which the assessee will treat it as such according to his 
method of accounting regularly employed by him in his account 
books’*. 

9. Under Sec. 13 of the Indian Income-tax Act income, pro- 
fits and gams shall be computed for the purposes of Secs. 10, 11 
and 12, in accordance with the method of accounting regularly 
empitryed by the assessee. It is conceded that in the assessment 
year 1933-34 the income, profits and gains of the assessee were 
only those which he made in the Samvat year ending with Diwali 
of 1988. It is also conceded that the method of accounting regular- 
ly employed by the assessee was the Mahajani or mercantile sys- 
tem throughout but that in view of this Court’s decision in Sir 
S. M. CMtnavis v. The Gommisfiiotier of Income Tax, Central Pro- 
vinces the income-tax authorities were careful enough to exclude, 
during the last five years, the items of interest which the assessee 
did not actually receive m cash in the year of accounting. What 
the assessee really desired in the first instance, in the assessment 
year in question was that the assessment on his income m the 
previous year, that is for Samvat 1988, should be on the basis of 
the mercantile system on which he had already been regularly 
maintaining his accounts and not on the cash basis which was 
adopted by the income tax authorities in view of this Court’s 
ruling so far as the income from interest was concerned. Under 
these circumstances we fail to see the applicability of para- 
graph 38 (?) of the Income-tax Manual to the preset case. 

10. As to the second contention it is enough to say that the 
only provision made by the legislature for levying tax on income 
escaping assessment m the past year is contained in Section 34 of 
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the Indian Income tax Act which runs as under : — If for any 
reason income, piofits or gains chargeable to income tax has 
escaped assessment in any year or has been assessed at too low a 
rate, the Income Tax OiSicer may, at any .time within one year of 
the end of that year, serve on the person liable to pay tax on fench 
income, profits or gains, or, in the case of a company on the 
principal officer thereof, a notice under sub-sec, (2) of Sec, 22 and 
may proceed to assess or re-assess such income, profits, or gains, 
and the provisions of this Act shall, so far as may be,» apply 
accordingly as if the notice were a notice issued under that sub- 
section : Provided that the tax shall be charged at the rate at which 
it would have been charged had the income, profits or gains not es- 
caped assessment or full assessment, as the case may be.” The In- 
come tax Officer in the present case had therefore no jurisdiction 
to re-open the past five years’ accounts in the present proceedings 
and add Es. 23,043-7-3 which might have escaped assessment in the 
past and treat it as income received in the account year Samvat 
1988 for which the assessment was being made in the year 1933-34. 

11. For the foregoing reasons we hold that the Income tax 
Officer was not justified in the first place, in holding that the as- 
sessee accepted in principle the conditions for the change in the 
system of accounting for the purpose of income tax assessment 
and secondly in assessing as income, profits or gains of the 
account year the amount of Es. 23,043-7-3, the interest for the 
five years anterior to the year of account. The costs of this 
reference shall be paid by the Income tax authorities to the 
assesses. Pleader’s fee Es. 100. 

Beference answered accordingly. 


[In the Madbas High Court.] 

EAYALU AYXAE & CO. 

V, 

COMMISSIONER OE INCOME TAX, MADRAS. 

Sir H. O. C. Beasley, C.J., Kino-, J., ahd Gbktlb, J. 

March 31, 1936. 

Business Expendiiubb — Profit Made By Some of Sever- 
al Partners— Suit By Excluded Partner Fob Share— Pay- 
ments Made to Excluded Partner Under Deoebb and Liti - 
OATioN Expenses, Whether Allowable Deduction Indian 
Income Tax Act (XI of 1922), Sec. 10 (2) (ix). 
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In 1917 the assessees^ the firm of 8. d Sons^ mid 2 other per- 
S071S entered into 4 contracts for the purchase of 720 hales of yarn 
from W* d Go,, in 2 lots and they formed themselves into a part^ 
nership to deal with these 720 bales. The first lot of 860 bales 
were re-sold at a profit of Bs. 1,56,000, but, as the price of yarn 
fell, the partners got the contract with W, d Go,, to purchase the 
second lot cancelled by paying to W, d Co,, the profit earned in the 
first lot, though 8* d Sons did not agree to this proposal. On the 
same 4<^te the assessees and the 2 other partners, excluding 
d Sons, entered mto a contract with W» d Co,, to purchase the 
second lot ai a lower price and they made a prof it of Bs, 72,000 
by re-sale of this lot and they were assessed in 1921-22 on thepro^ 
fits made by this transaction, S, d Sons claimed a share in these 
profits and obtained a decree for Bs, 12,848, The assessees claimed 
that the mm paid to S- d Sans under the decree in 1982-83 and, 
the litigation expenses which amounted to Bs, 2,074 should he der 
ducted in computing their income for 1982-83, as business expendi- 
ture under Sec, 10 (2) (ix) of the Income Tax Act : Held, 07i a re- 
ference by the Commissioner , that the payment to 8, d Sons was 
a distribution of a share of the profits already earned and 7hot an 
expenditure made to earn profits and could not be deducted under 
Sec. 10r{2) {ix). 

Case stated under Sec. 66 (3) of the Indian Income tax Act 
(XI of 1922) by the Commissioner of Income tax, Madras, in 
compliance with the order of the High Court dated 20th September 
1935. (0. P. No, 166 of 1935). 

CASE. 

In accordance with the- High Court's order quoted above, I 
have the honour to refer the following case for the decision of the 
Hon’ble the Judges of the High Court under Sec, 66 (3) of the In- 
dian Income tax Act, XI of 1922 (hereinafter referred to as the Act). 

2. The petitioners constitute an unregistered firm assessed by 
the Income tax Officer, Madura (South) Circle, Prior to the year 
Dundubi (1922-23), they carried on business in yarn, lace and 
piece-goods in various places in British India with Madura as their 
principal place of business ; they also carried on business in money- 
lending. In 1922-23 the business in yarn etc., was stopped and 
its outstandings and liabilities were amalgamated with the money- 
lending business. From th'e year 1924-25 onwards the firm sus- 
tained losses each year and consequently the firm as such was not 
assessed to tax but the share of the loss of each partner as deter- 
mined by the Income tax Officer was allowed as a set-off in the 
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indiTidiial assesBment of fche partners. In the account year 
1932-33 to which this reference relates the only business carried 
on by the petitioner firm was money-lending.” 


3. I?or the tax year 1933-34 previous year Tamil year Angi» 
rasa, corresponding to 13th April 1932 to 12th Apiil 1933~the 
Income tax Officer determined the firm's loss from business to be 
Es« 1,487. In computing the loss he disallowed among other items 
Es. 12,438 being the amount paid to a firm of yarn merchants 
named K. M. Subbier and Sons in pursuance of the decree* of the 
Madras High Court in O.S.A. Nos. 65-28 and 90-29 {O.S.No.l87- 
21), and Es; 2,074 being the expenses incurred by the petitioner 
firm in .connection with the above litigation. This reference 
arises out of the disallowance of the above two sums. The facts 


relating to these are as follows : — 

In December 1917 the petitioner firm and 3 other yarn mer- 
chants, among these the firm of K.M. Subbier and Sons mention- 
ed above, entered into 4 separate and independent contracts with 
Messrs. Walker & Co., Madras, to purchase two lots of 90 bales 
each or 720 bales in all of 60 s. Peacock Turkey Bed Yarm The 
price of the first lot of 360 bales was fixed at Es. 23-8-0 per 
bundle (80 bundles make one bale) that of the second lot being 
left over to be settled later. In July 1918, the petitioner firm and 
the 3 other merchants mentioned above entered into a partner- 


ship contract to deal with these 720 bales: the petitioner firm 
was to manage the business, they having 2 out of 5 shares and 
each of the three others one out of 5. In October 1918, the 


price of the second lot of 360 hales was fixed at BupeeB26'13-0 a 
bundle. By the end of May 1919, the first lot of 360 bales 
had been sold at a profit of Rs. 1,66,000. After the declaration 
of tlie Armistice in November 1918, the price of yarn fell and the 
petitioner firm and another partner of this venture, other than 
K.M. Subbier and Sons, proposed to the other partners that they 
should get the contracts for the second lot cancelled by giving up 
to Messrs. Walker & Go. as damages the profit they bad made on 
the first lot of 360 bales. K.M. Subbier & Sons, did not agree to 
this proposal, for' according to them, even though the partnership 
was not likely to make much profit in the 2nd lot, was certain 
not to suffer loss. But the proposal was carried by the other 
partners. Messrs. Walker & Co. accepted this proposal. Jh® profit 
of Es. 1.56.000 was accordingly paid to them by he 
1919, and the contracts for the second lot of 360 bales were can 
celled by them on this date. On the very same day, the peii- 



780 


INCOME TAX BEPOETS 


[VOL. V 


tioner firm and the other two partners, other thanK. M. Snhbier 
and Sons entered into a fresh contract with Messrs. Walker & Co., 
to repurchase the second lot of 360 bales at Rs. 21-1-0 a bundle, 
when the market rate was Rs. 24-12-0 per bundle. From this con- 
tract K. M, Subbier & ’Sons were excluded. The profit made on 
this contract as found by the Court was Rs. 72,000. K.M. Subbier 
and sons filed a suit (0. S. 187-21) against the petitioner firm and 
the two other partners in the High Court of Madras, and alleged 
that they were entitled to a share of the profits made on the sale 
of the second lot under the re-purchase contract. The Court up- 
held the plaintiffs’ contentions and passed a decree in their fav- 
our. In accordance with the decree, the petitioner firm had to 
pay K. M. Subbier and Sons, Rs. 12,348 in the year of account 
being their share of the profits withheld from Subbier and Sons. 
The expenses incurred by the petitioner firm in connection 
with the litigation amounted to Rs. 2,074. In the assessment 
made upon the petitioner firm for 1921-22 a sum of Rs. 48,999 
was included as their profit in a joint venture in yarn entered into 
by them with Messrs. Walker & Co., and two other firms, which 
apparently refers to the contract mentioned above. On these facts 
the petitioner firm claimed that the two sums in question were 
bad de|)t8 and should be taken into account in determining their 
loss for the year now in question. The Income-tax Officer held 
that the sum of Rs. 12,348 was not a bad debt but a payment of a 
share of profit to which K. M. Subbier and Sons were entitled to 
according to the decree of the Court and which the petitioner firm 
had withheld from them and that it was therefore not allow- 
able. The litigation expenditure also was disallowed on the same 
ground. 

4. The i petitioner firm appealed to the Assistant Commis, 
sioner and contended that even though the sum in question was 
not a debt, strictly speaking, still as a payment out of profits 
once taxed it was a legitimate deduction and that their case hav- 
ing been that K. M. Subbier and Sons were not partners entitled 
to participate m the profits of the joint venture the payment of 
the amount was in the nature of damages. The Assistanrt 
Commissioner held that inasmuch as the yarn business was dis- 
continued several years ago, and the sum in question was paid in 
the course of the liquidation of the discontinued business, it must 
be regarded as being of a capital nature. He confirmed also the 
disallowance of the litigation expenditure cxn the same ground' 
An extract from his order is filed marked Ex. A. 
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5. The petitioner firm filed an application under Sec. 66 (2) 
of the Act and requested me to state a case and refer a question 
alleged to be a question of law arising out of the Assistant Com- 
missioner’s order. I declined to state a case on the ground that 
no question of law arose. An extract from my order is filed, 
marked Ex. B. 

6. The petitioner firm then moved the High Court under 
Sec. 66 (3) of the Act to direct me to refer two questions marked 
(i) and (ii) in the petition to the High Court and the High .Court 
has by its order dated 20th September 1935 directed me to refer 
the following question “Whether the sums of Ks. 12,348 and 
Es. 2,074iShould not, in the circumstances of the case, be deemed 
to form an item of expenditure allowable under the Indian In- 


come tax Act, XI of 1922 ’ . 

7, The petitioners’ contention is that they are carrying on a 
business and that the sums in question are expenses allowable m 
computing the profits of that business under Sec. 10 of the Act. 
The statement of facts given imparagraph 3 above will show that 
during the relevant account year, 1932-33, the petitioner firm 
was carrying on the business of money-lending only and that fee 
amount claimed as expenditure is the share of profits of the jorat 
yarn business done in 1921-22 to which K.M. Subbier ai^ Sons 
were found to be entitled by the Court but which the petitioner 
firm had wrongly withheld from them. The expenditure allow- 
able in computing the profits or gains of a business under Sec. 10 
^f the Act is given in sub-Sec. (2) Clause (i) to (ix) of that section. 

The amounts claimed by the petitioner firm do not come under 

Glauses (i) to (viiia.) There remains clause (ix) which refers to 
expenses other than those referred in Clauses (i) n 

orL. to mointoin o ola.m onder this danse two 
to be satisfied, oia., (a) the expendilnte 

aatme ol oapital ‘‘ t ”■ 

curred solely for the purpose of earning such profits and gams . 

As already stated, the amount claimed is what the petitioners 
had t p.ron aceonot ol the share of the profit, of the yes, 
1921-22 ^wrongly withheld by them. It is only an allocation o 
ie „rofi>t already earned i. 1921-22- The lr.irsaet.on a«.oonls 
to the repayment of a debt. The Mpenditnre is therefore one 

in hlie nature of capital expenditure • -if 

Secondly, the payment of these suras did not arise out of any 

■ a _ with a view to earn any profits m the sense 
transactions carried on with a view bo / ‘ g 

that the, were really inoidental to the trade rtself. The, 
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out of a fraud committed by the petitioner firm in 1921-22 in al- 
locating the profits earned in that year. That was not an act 
incidental to the carrying on of any business — yam trade or 
money-lending — carried on by the petitioner firm. Hence the. 
amount paid cannot be said to be expenditure incurred solely for 
the purpose of earning any profits or gains within the meaning 
of Sec. 10 (2) (ix). The claim is analogous to the one that was 
the subject matter of the decision of this Court m liamaswmny 
Chettiar v. Gom^nissioner of Income Tax^ Madras, (4 I.T.C. 438), 
and followed in Gadodia v. Commissioner of Income Tax, Punjab, 
(7 I.T.C. 393). 

For the reasons stated above I am of the opinion that the 
conditions required by clause (ix) of sub*Sec. (2) of Sec. 10 of the 
Act have not been satisfied and that therefore the expenditure 
claimed is not allowable under the Act. The question should 
accordingly be answered in the negative/' 

M, Subbaraya Aiyar for the Assessees, 

M. Patanjali Sastri for the Crown. 

JUDGMENT. 

The Chief Justice : — The question propounded is : — “Whe- 
ther the sums of Rs. 12,348 and Rs. 2,074 should not, in the cir- 
cumstances of the case, be deemed to form an item of expenditure 
allowable under the Indian Income tax Act, XI of 1922*'. 

The amounts claimed it is contended are allowable under 
Sec. 10 (2) (ix) of the Act as being an expenditui e incurred solely 
for the purpose of earning such profits or gains. 

The facts are that m December 1917 the assessee firm and 
three other yarn merchants, among these the firm of K, M, bub- 
bler and Sons, entered into four separate and independeut coiitracts 
With Messrs, Walker and Co., Madras, to purchase two lots of 90 
bales each or 720 bales m all of Peacock Turkey Red yam. The 
price of the first lot of 360 bales was fixed at Bs. 23-8-0 per bun- 
dle, that of the second lot being left over to be settled later. In 
July 1911 the assessee firm and the three other merchants before 
mentioned entered into a partneisbip contract to deal with these 
720 bales: the assessee firm was to manage the business, they 
having two out of five shares and each of the three others one 
out of five. In October 1918 the price of the second lot of 360 
bales was fixed at Es. 26-13-0 a bundle. By the end of May 1919 
the first lot of 360 bales had been sold at a profit of Rs, 1,56,000. 
After the declaration of the Armistice in November 1918, the 
price of yarn fell and the assessee firm and another partner of this 
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Teature other than K.M. Snbbier and Sons proposed to the other 
partners that they shonld get the contracts for the second lot can- 
celled by giving up to Messrs. Walker and Co,, as damages the 
profit they had made on the first lot of 360 bales. K. M. Subbier 
and Sons did not agree to this proposal, for according to them 
even though the partnership was not likely to make much profit 
in the second lot, it was certain not to suffer loss. But the proposal 
was carried by the other partners. Messrs. Walker and Co., accept- 
ed this proposal. The profit of Es. 1,66.000 was acoordingly.paid 
to them by the 20th June 1919 and the contracts for the second 
lot of 360 bales were cancelled by them on that date. On the 
same day, the assessee firm and the other two partners, other than 
K. M. Snbbier and Sons, entered into a fresh contract with Messrs. 
Walker and Co., to repurchase the second lot of 360 bales at 
Rs. 21-8-0 a bundle when the market rate was Rs. 24-12-0 per 
bundle. As before stated K. M. Snbbier and Sons were excluded 
from this contract. The profit made on this contract as found by 
the High Court was Es. 72,000. K.M. Subbier and Sons filed asnit 
against the assessee firm and the two partners in the High Court 
and claimed that they were entitled to a share of the profits made 
on the sale of the second lot under the repurchase contract. Wal- * 
LBB, J., upheld the plaintiffs’ contentions and passed a decsee in 
their favour, and this decree was confirmed on appeal by myself 
and Ooenish:, J. In accordance with the decree the assessee firm 
had to pay K. M. Subbier and Sons Es. 12,348 in the year of ac- 
count being their share of the profits which had been withheld 
from them ; the expenses incurred by the assessee firm in connec- 
tion with the litigation amounted to Es. 2,074. In the assessment 
made upon the assessee firm for 1921-22 a sum of Es. 48.999 was 
included as their profit in the joint venture in yarn entered into 
by them with Messrs. Walker and Co.-, and two other firmSk 

The position is this, therefore that the assessees now claim 
.that the sum paid to K.M. Subbier and Sons, namely Es. 12,348 
and the litigation expenses incurred in the suit, namely Es. 2,074 
should be deducted from the amount returned as the profits of the 

firm for the year 1921 -22 because that payment, it is contendfd 

was made to Subbier and Sons, solely for the purpose of earning 
the profits and gains of the partnership. The short answer to the 
assessee’g contention is that for 1921-22 the profits of the trans- 
action were returned as Es. 48,999 and the Es. 12,348 paid to 
Subbier and Sons was the latter’s share of those profits. This pay- 
ment was a distribution of profits already earned and nothing else, 
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and it cannot, in my opinion with any show of reason, be con- 
tended that it was an expenditure incurred solely or even in part 
for the purpose of earning such profits. The amount itself was 
a part of the profitSv How could the payment to Subhier and 
Sons help to earn the profits already earned or increase them? 
This was nothing more, as I have already stated, than a distri- 
bution of the profits of the partnership to one of its co-sharers. 
If the contention now advanced by the assessee firm were correct, 
it would mean that all of the profits earned when distributed 
could escape liability to assessment from income tax, because a 
payment to any one of the partners could, for the reasons ad- 
vanced be excluded as an expenditure incurred solely for the pur- 
pose of earning the profits of the partnership. In my view, the 
contention cannot succeed and the answer to the question pro- 
pounded must be in the negative. Costs of the Commissioner of 
Income tax Bs. 2S0. 

King, J. — I agree. 

G-bntle, J I agree. 


I^Is THE Nagpub Judicial Commissiohek's Court.] 
CENTEAL PEOVINCES MANGANESE OEE CO. LTD. 

V, 

COMMISSIONER OF INCOME TAX, G. P. & U. P. 

SuBHBDAB and Grubb, A. J. Cs. 

December 16, 1936. 

Depebciation op Maohineev — Suspension op Work — 
Machinery Remaining Idle During Account Year — Profits 
Derived Through use op Machinery in Previous Yeabg — De- 
preciation, Whether Allowable — ‘ Used fob the Purposes 
of the Business,’ Meaning of — Indian Income Tax Act (XI 
of 1922), See. 10 (2) (ix). 

The assessees carried on the business of mining and selling 
manganese ore. Owing to depression in trade mining operations 
in some of the mines were suspended in 1981 and the machinery 
and plant attached to them remained idle. In the assessment 
for the account year 1988, the income tax authorities disallowed 
depreciation allowance on that part of the assessee’ s machinery 
which remained idle in the said year. The assessee’s machinery 
inasmuch as the income sought to be assessed was derived partly 
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from the sale of ore which had been won in previous years through 
the use of the machinery in question they were entitled to depreci- 
ation allowance in respect of this part of the machinery also : 

Held, on a reference by the Commissioner, that the expression 
* used for the purposes of the business ’ in Sec. 10 (1) [iv) means 
‘ used for the purposes of the business during the account year' 
and not merely that the machinery must not have been used for 
other purposes, and depreciation allowance could not be allowed 
merely because the stocks sold during the account year were the 
result of the use of the machinery in previous years. 

Cases refeifred to : 

BhIKHAJI VbNKATESH V. OOMMISSIONEB OP INCOME TaX, C.P. 

and U.P. [1936] (1937 LT.E. 626 ; 8 I.T.O. 410). 

N. D. Eadhakishbn & Sons v. Commissionbb of Income 
Tax. Punjab [1929] (3 LT.C. 73). 

Sbi Gopalji Co. v. Commisbioneb op Income Tax, Punjab 
[1931] (8 I.T.C. 267 ; A.l.R. 1931 Lah. 376 ; 32 P.L.R. 335 ; 
1931 Comp. Cas. 299). 

Case stated under Sec. 66 (2) of the Indian Income tax Act 
(XI of 1922) by the Commissioner of Income-tax, Central and 
United Provinces (Miscellaneous Judicial Case No. 49 of ^1934). 

CASE. 

“ The assessee is the Central Provinces Manganese Ore Com- 
pany Limited, with its headquarters at Nagpur. 

The company is the lessee of a number of mines' in the Cen- 
tral Provinces. The business carried on is the mining and sale of 
manganese ore. The account year of the company is the calen- 
dar year and in the year 1932, the mining operation in some of 
the mines having suspended, the machinery and plant intended 
for the purpose remained idle. 

Por the assessment year 1933-1934 the Company returned a 
profit of Rs. 6,36,165 subject to an allowance on account of depre- 
ciation. This allowance worked out to Rs. 1,89,541 but the In- 
come tax Officer, Nagpur, who was the proper assessing Officer in 
this case, allowed Rs. 1,79,741 only, having disallowed Rs. 9,800 
representing depreciation on that part of the company s machinery 
which, in consequence of the suspension of the operations m the 
mines referred to above, remained idle during the account year. It 
was urged on behalf of the assessee that, as the income of the ac- 
count year was derived partly from the sale of the ore which, in 
previous years, had been won through the use of the machinery, 
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the Company was entitled to it despite the fact, not disputed, that 
in the account year the machinery was dormant. For reasons 
given in his order the Income tax Officer over-ruled this conten- 
tion and made an assessment in the amount of Rs. 3,66,424. It 
is admitted that the profits assessed included profits from the sale 
of stocks which had be-en won through the instrumentality of the 
machinery in years anterior to the account year. Relevant ex- 
tract from the assessment order will be found in Appendix A. 

'Jhe assesses filed an appeal but was unsuccessful, the Assis- 
tant Commissioner confirming the Income Tax Officer’s decision. 

A copy of his order is in appendix B. 

The assesses has now presented a petition (Appendix C) pray- 
ing alternatively that I should either allow the depreciation dis- 
allowed by the Officers below or refer the following questions of 
law for the decision of the Hon’ble the High Court : — 

(1) “ Whether the words ‘ used for Ihe purposes of the busi- 
ness ’ in Sec. 10 (2) (iv) of the Indian Income tax Act, 1922, 
mean ‘ used for such purposes during the account year ’ or as 
claimed by your petitioners that the machinery must not have 
been used for other purposes. 

(2) “ Whether in view of your petitioner’s business being 
the sale as well as the mining of manganese ore and in view of 
the fact that part of the taxed profits arose from the sale of stocks 
of ore mined previously to the account year but in the winning of 
which the machinery was instrumental, the same machinery 
should not be considered as being used for the purpose of ‘ busi- 
ness ’ and the depreciation on it allowed as a deduction under 
Sec, (10) (2) (vi) in the account year.” 

Being at one with the finding and decision of the Income tax 
Officer and the Assistant Commissioner, I am unable to allow the 
company the desired relief. From a strictly artistic point of view 
it may be possible to improve the question (1) as framed by the 
assesses but as it accurately reflects the case in point and also, in 
conjunction with the second question, the extent to which the 
facts are admitted, I refer it in the form in which the assesses has 
propounded it. It is, however, submitted that question No. (2) 
18 only an argument in favour of the assessee’s contention and 
does not raise any substantive point of law. I am therefore, 
unable to refer it in an altered form as the decision of the Hon- 
ourable Court on the first question, if favourable to the assessee, 
will enable me to give all the relief desired. 
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The decision of the question turns solely on the interpreta- 
tion of the words ‘ used for the purposes of the business ’ occur- 
ring in Sec. 10 (2) (iv). It is common ground that these words 
govern sub-clauses (v) and (vi) also. The argument, founded on 
the identity of the risk involved irrespective of whether.the 
machinery was active or dormant begs the whole question. It 
assumes that premium paid in respect of insurance against risk of 
damage, etc., is an admissible charge under sub-clause (iv) of 
clause (2) of Sec. 10, no matter whether the machinery has been 
active or dormant in the account year. There is no basis for this 
assumption, nor is there ambiguity about the language used. 
The words used are ‘ used for the purposes of the business ’ and 
the question is purely one of when used, or one of time, £.«., 
whether used at any time or used only in the account year. It is 
respectfully submitted that in interpreting a statute no extrane- 
ous arguments can be imported if a consistent meaning can be 
found within the four corners of the statute itself. Sec. 10 does 
not specify any period of time. But that section is controlled by 
Sec. 3 of the Indian Income-tax Act and this section has refer- 
ence to ‘ previous year ’. The words ‘ previous year ’ are a 
definite expression under the Act and include an account year 
such as that of the assessee. The words in question occsurring 
in clause (iv) of Sub-sec. 2 of Sec. 10 must, it is respectfully sub- 
mitted, therefore, be construed as referring to the account year. 
Indeed where an allowance is to be made for a longer period 
than that covered by an account year or where the allowance is 
such that it cannot be ascertained until a period posterior to an 
account year, the Legislature has definitely made provision in 
sub-clauses (vi) and (vii) of this very section. There is, there- 
fore, no ambiguity either in the language used or as r^Mds 
what, for whatever reason, the Legislature intended to enawi 
The words in question have reference to the account year and if 
the machinery remained idle in that year, as it admittedly did in 
in this case, no depreciation was admissible. In this view I am 
fortified by the ruling of the Lahore High Court in N. D. Budha- 
■ hishen d Sons v. The Gommissioner of Income-tax, Punjab, and in 
iT>y opinion, the first part of the question should be answered in 
the affirmative and the second in the negative. 

D. N. Ghoudhury, for the Crown. 

JUDGMENT. 

This is a reference under Sec. 66 of the Income-tax Act. The 
non-applicant assessee is the Central Provinces Manganese Ore 
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Company Ltd., Nagpur, through its agent and General Manager, 
Mr. Bartlett, and he objects to the disallowance of a sum of 
Es. 9,800 as depreciation on the part of the Company’s machi- 
nery, which remained idle during the account year in question* 
Owing to depressed trade, part of the works was closed down 
after 1931, and the accumulated stock was sold in subsequent 
years. The Company’s contention is that, as the income during 
the account year was obtained out of the sale of the ore, which 
had ’tween won through the use of the machinery working in the 
previous year, therefore depreciation should be allowed for that 
machinery even in the year m which it was not being used. 

2. The questions referred for decision are as follows : — 

“ Whether the words “ used for the purposes of the busi- 
ness ” in Sec. 10 (2) (iv) of the Indian Income-tax Act, 1922, 
mean ‘‘used for such purposes during the account year ” or as 
claimed by your petitioners that the machinery must not have 
been used for other purposes. 

(2) Whether in view of your petitioners ’ ‘ business ’ being 
the sale as well as the mining of manganese ore and in vi'ew of 
the fact that part of the taxed profits arose from sale of stocks of 
ore mined previously to the account year but in the winning of 
whicl> the machinery was instrumental, this same machinery 
should not be considered as being used for the purpose of “ busi- 
ness ” and the depreciation on it allowed as a deduction under 
Sec. 10 (2) (vi) in the account year 

2. As pointed out by the Commissioner of Income-tax, in 
his opinion, the second question is not really a distinct one, and 
the only point in the case is the interpretation to be put on the 
phrase “ used for the purposes of the business ” which occurs in 
Sec. 10 (2) (iv) of the Income-tax Act.. This phrase has un- 
doubtedly to be read into the subsequent sub-Sec. (vi) under 
which depreciation can be claimed. The assessee’s contention 
is that the phrase does not mean ** actually used for such pur- 
poses ” during the account year, but that the machinery was 
** not used for other purposes It seems to us a straining of 
the language to turn a positive description into a negative 
one, and that interpretation would allow an assessee to claim 
depreciation for .machinery, which although suitable for the 
business, had never been brought into use at all ; and also to 
go on claiming depreciation for years together without using 
the machinery, provided only that the accumulated stocks 
were being gradually disposed of. The assessee would dis- 
tinguish the case of N. D. BadhaJcishen d Sons v. Commissioner 
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oj Income Tax, Punjab, on the ground that the facts are different. 
No doubt the case concerned a motor' car and not factory machi- 
nery, but the general principle discnssed and decided ’was 
precisely the same, and the decision is adverse to the assessee’s 
present contention. The answer in that case was that the words 
“used for the purposes of the business'” mean “used for such 
purposes during the accounting year.” No doubt machinery may 
depreciate from disuse as well as from use, hut, as noted by the 
Judges in that case, the allowance is granted not for depreciation 
as such, but for depreciation as a consequence of the earning of 
income or while employed in the earning of income. Section 10 
was similarly found inapplicable in Sn Qopaljt v. The Commis- 
sioner of Income-tax, Punjab. There is also a case of this Court 
Bhikaji VenJcatesh v. The Commissioner of Income-tax, Central 
and United Provinces, which goes against the assessee’s conten- 
tion, and he has not been able to produce any other case in his 
favour. 

3. No doubt on the above view, as depreciation is allowed 
only for a number of years, the effect of the machinery lying idle 
might be that full allowance of depreciation is not finally 
recovered. The result might, however, be got over by using the 
machinery for a short time each year. The plain significance of 
the rule must be adhered to, and we must decide in favour of the 
Income-tax Commissioner. We therefore, answer the first part 
of the question (1) in the affirmative, and the second part in the 
negative ; and state that the second question does not require any 
separate answer. Costs of this application will have to be borne 
by the non-applicant assessee. • Pleader’s fees will beKs. 60, 

Beference answered accordingly. 


[In the High Couet of Allahabad.j 

SETH KANHAIYALAL 

V. 

COMMISSIONER OF INCOME TAX, 0. P. & U. P. 
CoLLiSTBB and Bajpai, JJ. 

March 26, 1936. 

F,em-I»mee8I Paid to Pabmabs Tbbaibd As Pbopiib 
OB PIBM-PIBM not ASSBSSBD OW.BO TO NbT 
Kbobivbo Bt Pabmbbs, Webtbbb Bmbpt Pbob Taa-ab 
BBSSMBBT-JOBISDIOIIOB to A8SB8S-0BJ.0T.0B as to Pbaob 
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OF Assessment, Whetheb Can be Taken In Appeal — Eefbb- 
BNOE, Competency of — Finality op Commissioner’s Decision 
— Wbono Description op Opfioeb, Whether Affects His 
Jurisdiction — Indian Income Tax Act (XI of 1922), Secs. 14 
(2) (b), 64 (3), 66, 

Under Sec. 30 of the Indian Income Tax Act an assessee has 
a right of appeal from an assessment made by an Income Tax 
Officer only as regards Ms liability to be assessed under the Act or 
as regards the amount or rate at which he has been assessed* He 
cannot raise an objection to the place of assessment for the first 
time in appeal and even if he raises such an objection in appeal , 
the question cannot properly be said to arise out of the appellate 
order of the Assistant Commissioner and there can be no reference 
to the High Court on the question. 

Under Sec* 64 {8) of the Indian Income Tax Act^ where a 
question arises as to the place of assessment it has to he decided 
by the Commissioner or the Central Board of Revenue and their 
decision is ffiiaL There is no right of appeal and no power in the 
High Court to interfere with it, nor do the prov%sions of Sec. 66 
which give the assessee a r%ght to require the Commissioner to 
state a case to the High Court apply to a decision made under 
Sectionr64, 

The exemption conferred by Sec* 14 (2) (6) on a partner^ 
share of the profits of a firm which has been assessed applies only 
if the firm had made prof its and those profits had been assessed 
to income-tax. Where the entire income of a firm without deduct- 
ing interest which it hadpaid to the various partners loas tahen 
into calculation in computing its income, but the firm was not 
assessed to income-tax because of certain losses which had absorb- 
ed the entire income and left the firms with a net loss instead 
of profit : Held, that the sums received by the partners as 
interest were not exempt from income-tax under Section 14 (2) (6), 
as the profits of the firm had not been assessed to tax* 

The mere fact that an Income Tax Officer had incorrectly 
designated himself will not divest him of the jurisdiction which 
he possesses in fact. 

Case referred to : 

Dinanath Hemraj V . Commissioner of Income Tax, U. P. 
[1927] (2 LT.O. 304; LL.E. 49 All. 616 ; 100 LC. 766 ; AXE 
1927 AIL 299). 

Case stated by the Commissioner of Income Tax, G. P. and 
U. P., under Section 66 (2) of the Indian Income Tax Act, XI of 
1922. [Civ. Mis. Case No. 348 of 1935], 
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JUDGMENT. 

CoLLiSTEE, J. — This is a reierence tinder Sec. 66 (2) of the 
Indian Income-tax Act. The assessee is a joinfc Hindu family 
living in Khnrja in the Bulandshahr district, whose head and 
representative is one Seth Kanhaiya LaL The assessment -year 
is 1933-34, the assessee is a partner to the extent of a one4hird 
share in the firm of Messrs. Sadhoram Tularam at Calcutta. The 
Income4ax Ofidcer of Calcutta found that this firm had paid 
Es. 3,33,279 to its partners and he treated this as income^ of the 
firm ; that is to say, no allowance was granted in respect to this 
sum. According to his calculations there was a profit of 
Es. 1,33,039, but against this he set off a certain sum on account 
of depreciation and took into account certain other matters with 
which we are not concerned and ultimately he worked out a net 
loss to the firm of Bs. 5,434. He thereafter reported to the 
Income-tax Officer of Meerut that the assessee’s one-third share 
amounted to Bs. 50,820, which sum was arrived at in the 


following way. 

Es. 

Net loss of the Calcutta firm 5,434 

Interest to partners 3,33,278 

Gross loss of the Calcutta firm §,38,713 

One-third share of the assessee in the gross loss 

under the head of interest 1,11,094 

Interest actually paid to the assessee 1,61,913 

Net share of the assessee 60,820 


The assessee's income from property at Khurja amounted to 
Es. 360 and the Income-tax Officer added this amount to the sum 
of Es. 50,820 and levied income tax upon the assessee in the 
amount of Eb. 51,180. He over-ruled the asBessee’s objection that 
the assessee’s share in the Calcutta firm amounting to Bs# 60,820 
was not liable to assessment. The assessee applied to the Assist- 
ant Commissioner of Income tax and in his grounds of appeal he 
also raised a plea of jurisdiction ; but the appeal was dismissed. 
Thereafter the assessee applied to the Income-tax Commissioner 
for a reference to be made to this Court under Section 66 (2) of 
the Act, The Income-tax Commissioner has accordingly stated 
a case and has referred three questions of law to this Court. It 
may be mentioned here that the Income-tax Officer had omitted 
to take into account the assessee’s one-third share in the net loss 
of the Calcutta firm, i.e., in the sum of Es. 5,434, l/3rd of that 
amount being Es. 1,811. He has now corrected the error and 
finds that the assessee’s share in the firm works out at Es* 49,000. 
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The three questions of law which have been referred to this 
Court are as follows :*--(a) whether the Income-tax Officer, Meerut, 
had jurisdiction to make the assessment in question ; (b) whether 
the amount of Es. 61,180 had been correctly treated as the asses- 
aee's share in the Calcutta firm for the assessment year in dispute ; 
(c) whether in view 5f the provisions of Sec« 14 (2) (b) the 
amount was exempt from income tax. 

Question .— This plea has been argued before me on two 
grounds. The first ground is a pure technicality. In his assess- 
ment order the Income-tax Officer signed himself a& the Income 
tax Officer, Meerut, and it is contended that this was a wrong 
designation, 

A notification was issued under Sec, 5 (4) of the Income-tax 
Act on the 4th May 1934 under which an Additional Income-tax 
Officer was appinted for the Meerut circle and was to have juris- 
diction in the Meerut City and in the district of Bulandshahr. 

The appellate order of the Assistant Commissioner of Income 
tax dated i6th November 1924 shows that it was conceded before 
him by the assessee that there was an Additional Income-tax Offi- 
cer of Meerut at the date of the assessment order, t.6., on the 28th 
June 1934, and that ifc was that official who made the said assess- 
ment ojider. Obviously the mere fact that the official in question 
incorrectly or inadvertently designated himself as the Income-tax 
Officer, Meerut, instead of the Additional Income-tax Officer of 
Meerut City and Bulandshahr district cannot divest him of his 
jurisdiction. 

The second ground is that since the assessee was doing busi- 
ness at Calcutta as a partner in the firm of Sadhoram Tularam, the 
assessment should have been made at Calcutta and not at Khurja, 

Clause (1) of Sec. 64 of the Act reads as follows : — ** Where 
an assessee carries on business at any place, he shall be assessed 
by the Income-tax Officer of the area in which that place is situate 
or where the business is carried on in more places than one, by 
the Income-tax Officer of the area in which his principal place of 
business is situate.” Clause (2) reads : — “ In all other cases an 
assessee shall be assessed by the Income-tax Officer of the area 
in which he resides.’’ 

In the view which I take, however, upon the question of 
jurisdiction it will not be necessary to consider whether the asses- 
see was “ carrying on business ’’ at Calcutta, within the meaning 
of clause (1) of Sec. 64. Olaue (3) of that section reads as fol- 
lows : — Where any question arises under this section as to the 
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place of assessmenfc, such question shall be determined by the 
CommisBioner or where the question is between places m more 
provinces than one, by the Commissioners concerned, or if they 
are not in agreement, by the Central Board of EevLue ; pro- 
vided that before any such question is determined the asLLee 
shall have had an opportunity of representing his views.” 

The provisions of Sec. 64 are concerned with the assessment 
which an Income-tax Officer makes and clause (3) appears to me 
to contemplate a question of jurisdiction arising at the time of such 
assessment and not at any future stage. If the Income-tax Officer 
has any doubt as regards his jurisdiciiion or if he is moved by the 
assessee the question of jurisdiction will arise ” and it will then 
be his duty to refer the matter to the Commissioner in order that 
the latter may proceed in the manner laid down by clause (3). In 
Dina Nath Hem Baj v. Commissioner of Income Tax^ Unit^ 
ed Provinces (2 I.T.O. 304) the Income-tax Officer of Cawnpore 
had assessed a certain firm to Income-tax at Cawnpore in spite of 
the firm’s objection that the assessment ought to be made at Cal- 
cutta. The firm appealed but its appeal was disinissed. A.n ap- 
plication was then made to the Commissioner of Income-tax to 
state a case under Sec. 66 of the Act, but the application was re- 
fused. Thereafter an application was made to this court for a 
rule directing the Commissioner to state a case, and this was 
allowed. It was held by a Bench of this Court that if the ques- 
tion as to the place of assessment had been decided in accordance 
with Sec. 64 (3) of the Act, the High Court could not have inter- 
fered, but as in the circumstances of that case there had been a 
total failure of the Income-tax authorities to apply the provisions 
of Sec. 64 (3) and an illegal assumption of authority by the In- 
come-tax Officer of Cawnpore, the assessee had a right to have a 
case stated. At page 313 the following passage occurs in the 
judgment : ** Where such a question as we have indicated arises as 
to the principal place of business and such question has been de- 
termined by the Commissioner or where the question is between 
places in more provinces than one, by the Commissioners con* 
cerned or by the Board of Inland Revenue, such decision is final. 
There is no right of appeal and no power in the High Court to 
interfere with it, nor do the provisions of Sec. 66, which give 
the assessee a right to require the Commissioner to refer to 
the High Court any question of law, or in the event of Ms 
refusal to 9 >pply to the High Court for a statement of the 
case, apply to a decision made under Sec. 64. No doubt 
under Sec. 66 (1) the Commissioner may on his own motion 
1—94 
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refer a case to the High Oouift on any question of law arising in 
the determination of the question under Sec. 64 but this seems to 
be the only way in which the determination of such question 
can be brought before the High Court 

It will be observed-that in that case an objection as regards 
the place of assessment was made at the earliest moment, i.e., at 
the time of the assessment proceedings. In the present case, 
howe-ver, no question of jurisdiction arose at the time of assess- 
ment inasmuch as the assesses did not object to being assessed at 
Khurja and the Income-tax Officer himself had apparently no 
doubt in his own mind as regards his jurisdiction and he was 
therefore under no necessity to refer the matter to the Commis- 
sioner of Income-tax. In my opinion the provisions of clause (3) 
of See. 64 were nob intended to apply to any stage after the 
making of the assessment order. 

If the assessee had no right to object in the matter of juris- 
diction after the assessment order had been made, it has to be 
considered whether this is a “ question of law arising out of ” the 
appellate order within the meaning of clause (2) of Sec. 66. It 
cannot be denied that the question of jurisdiction was raised in 
appeal before the Assistant Commissioner inasmuch as one of the 
grounds of appeal was that the Additional Income-tax Officer had 
no jurisdiction to make the assessment : and thereafter the assessee 
moved the Commissioner to state a case for the decision of the 
High Court on' the ground that this point — among others — had 
been decided against him by the Assistant Commissioner. There 
IB, of course, nothing to prevent an assessee from putting any 
plea he may choose into his memorandum of appeal and in that 
way it can be said that a decision of any such point will create a 
“ question arising out of the appeal ” ; but what is to be seen is 
whether the question is one that properly arises out of the appeal. 
In other words, was the assessee competent to raise this plea be- 
fore the Assistant Commissioner ? Sec. 30 of the Act provides 
that “ any assessee objecting to the amount or rate at which he 
is assessed under Sec. 23 or Sec. 27 or denying his liability to 
be assessed under this Act . . . may appeal to the Assistant Com- 
missioner against the assessment . . .”. I have omitted such 
portion of the section as is irrelevant. Prom the language of the 
section it is clear that an assessee has a right to appeal only as re- 
gards his liability to be assessed under the Act or as regards the 
amount or rate at which he has been assessed ; he is not compe- 
tent to object in appeal as regards the place of jurisdiction. It 
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appears to be the policy of fche Act* that if there is to be any qnes- 
tion of the Income tax Officer’s inrisdiction, it must be done a’t the 
time of the assessment proceedings and not at any later stage. It 
is argued before us that in an ordinary civil litigation a question 
of jurisdiction can be raised at any time and that by analogy an ems- 
sessee under the Income-tax Act should have the same right. But 
Sec. 21 of the Civil Procedure Code enacts that : No objection 
as to the place of suing shall be allowed by any appellate or revi- 
sional Court unless such objection was taken in the court* of first 
instance at the earliest possible opportunity and, in all cases where 
issues are settled, at or before such settlement and unless there has 
been a consequent failure of justice/’ Thus the analogy does not 
help the assessee. In my opinion the assessee was not competent 
to ask the Commissioner of Income-tax to state a case on the 
question of jurisdiction to the High Court. 

It is argued that the Income-tax Commissioner could have 
stated a case on the question of jurisdiction suo motu under 
Sec. 66 (1) at any stage, and we are asked to treat this reference 
which has been made under Sec. 66 (2) as though it were a refer- 
ence under Sec. 66 (1). If we acceded to the request it would follow 
that the limitation in clause (2) would have no meaning.^ In any 
case, it is difficult to see how the High Court of this province could 
decide a question of jurisdiction affecting the income-tax authori* 
ties of Calcutta unless the two Commissioners had agreed to abide 
by the decision of this court. I can quite understand that at the 
time of assessment, if the Income-tax Commissioner of a particular 
province were moved by an Income-tax Officer under him on the 
question of jurisdiction in respect of two or more districts in the 
province and if he were himself in doubt, he could state a case 
under Sec. 6(5 (1) to the High Court of his province, but I am in- 
clined to doubt whether it would be in accordance with the spirit 
and scheme of the Act that even this should he done after the 
assessment has been made. Be this as it may, I am clearly of 
opinion that the reference in the present case was incompetent 
under Sec. 66 (2). 

It is contended by learned counsel for the department that 
in any case, if there was a defect in jurisdiction it was cured by 
clause (4) of Sec. 64. That clause reads as follows: *‘Notwithsfeand- 
ing anything contained in this section, every Income-tax Officer 
shall have all the powers conferred by or under this Act on an In- 
come-tax Officer in respect of any income, profits or gains accruing, 
or arising or received within the area for which he is appointed. 



746 


iNGOME TAX KEPOBTS 


[~V0h. V 


The interest paid to the assessee was certainly not income which 
“arose"’ at K.hnrja and I do not think that it “ accrued at Khurja. 
It is not contended before us on behalf of the Department that 
it has ever been remitted from Calcutta to Kharja and therefore 
there" is no need to consider whether it was “received” at Khurja 
within the meaning of clause (4). 

Questions (b) and (c). The interest which became payable to 
the partners was income of the firm and was rightly treated as 
such bf the Income-tax Officer at Calcutta. No allowance was 
made under Sec. 10 (£5)(iii) and it is conceded by learned counsel 
for the assessee that no such allowance could be made. As re» 
marked by the Income-tax Commissioner : “ What purports to be 
interest paid to the assessee was, in fact, allocation of the profits of 
the Calcutta firm distributed in the form of interest to the assessee, 
and as, in consequence of losses which exceeded its profits, the firm 
was not assessed to any income-tax, the amount is not covered by 
the exemption conferred by Sec. 14 (2) (b) Learned counsel 
for the assessee contends however that since this money was 
assessed as income from business of the firm, it cannot be assessed 
a second time in the hands of a partner and can no longer be re- 
garded as income taxable under the Act. In other words, he pleads 
that since it has been treated as income of the firm, it cannot on 
division, become income of the partners who compose such firm. I 
am unable to accept the view. The sum of Es. 51,180 is profits 
accruing personally to the assessee from money invested by the as- 
sessee in the firm in his capacity as an individual partner, As the 
assessee was not doing business at Calcutta in his individual capa- 
city, the interest which has accrued to him upon lus investment 
is income “ from other sources ” as contemplated by Sec. 6 (vi) 
of the Act. Sec. 16 (1) provides that “ m computing the total 

income of an assessee sums exempted under sub^section (2) of 

Sec. 14.. ....shall be included ”, And Sec. 14 (2) (b) provides that 

the tax shall not be payable by an assessee in respect of “ such an 
amount of the profits or gains of any firm which have been assessed 
to income-tax as is proportionate to his share in the firm at 
the time of assessment ”, Thus it is clear that a partner’s share 
in the profits of a firm is income and must be computed as such. 
If the profits of the firm have been assessed to income-tax the 
partner’s proportionate share therein will thereafter be exempted. 
Learned counsel for the assessee argues that “ to assess to 
income-tax” means “to calculate the income-tax payable by 
the assessee I am unable to accept this contention. It seems 



'1937] SETH KANHAITALAL V, OOMMR. 


OF INCOME TAX 747 

to me that the only meaning which the words can bear is » to 

ascertain or calculate the income tax payable Since the firm 
at Calcutta suffered a loss, it was not assessed to income tax within 
the meaning of Sec. 14 (2) (b) and therefore the assessee is not en- 
titled to exemption under that section. In my opinion the an^ount 
of Bs. 51,180 was correctly treated as the assessee’s share in the 

Calcutta firm for the assessment year in dispute and it was not 

exempt from income tax under Sec. 14 (2) (b). 

Bajeai, ir.“— I agree. I wish to add a few words generally 
on the three questions referred to us. The entire scheme of the 
Indian Income tax Act and more particularly Sec. 64 shows that 
the question of jurisdiction should be raised by the assessee be- 
fore the Income tax Officer and not at a later stage. 

On the other two questions it is enough to say that the entire 
income which a firm makes is assessable to tax even if outofita 
portion is allocated as profits to the varions partners in thefirm as 
interest, and the partners would be entitled to exemption on the 
amount of the said profits, if it has been assessed to income tax in 
the hands of the firm, under Sec. 14 (2) (b), but the firm itself is 
not entitled to say that the amount of profits in its bands should 
not be treated as income;" the firm can claim an allowance on the 
amount of interest paid only in respect of capital borrowed for the 
purposes of the business where the payment of interest thereon is 
not in any way dependent on the earning of profits under Sec, 10 (2) 
(iii) but in the present case the payment of interest to partners is 
only in the nature of allocation of profits and not because of any 
borrowed capital. However, the question of the liability of the 
the firm to income tax is not before ns, and the only question is 
whether the amount of Bs. 61,180 bad been correctly treated as 
the assessoe’a share in the Calcutta firm for theassessmentyearin 
dispute and learned counsel for the assessee has not been able to 
show any mistake of the Department in the calculations made 
except to argue generally that there has been double taxation of 
the same income, once in the hands of the firm and a second time 
in the hands of the assessee who is a partner of the firm. The 
answer to this lies in the fact that although the entire profits made 
by the firm were taken into consideration (without making allow- 
ance for the amount of interest paid to the varions partners) in 
order to determine the income of thefirm, the firm was not assess- 
ed to any income tax because of certain losses which absorbed the 
entire income and left the firm with a net loss instead of profit. 
The income made by the assessee on the head of interest received 
1—95 
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from the firm can be exempted under Sec. 14 (2) (b) only if the 
firm had made certain profits and those profits had been assessed 
to income tax. Profits can be said to be assessed to income tax 
only when an order has been made by the Department determin- 
ing the sum payable b5^ an assessee as income tax and not when 
calculation only of the profits and losses have been made. There 
is in the present case, therefore, no double taxation, and the 
amount of Es. 51,180 has been correctly treated as the assessee’s 
share in the Calcutta firm for the assessment year in dispute, and 
the aruount was not exempt from income tax in view of the pro- 
visions of Sec. 14 (2) (b). 

Per Guriam . — The answer to question (a) referred tons is 
that the assessee was not competent to ask the Commissioner of 
Income tax to state a case on the question of jurisdiction. 

The answer to question (b) is in the affirmative, and the 
answer to question (c) is in the negative. 

Let a copy of our Judgment be sent to the Commissioner of 
Income tax under the seal of the Court and the signature of the 
Eegistrar. 

The assessee will have to pay the costs of this reference 
which will be certified by the Counsel for the Department. We 
allow a month to Mr. Kamala Kant Yerina to file a certificate. 
We record the fact that the case was heard for over three days 
and Mr. Yarma argued it with ability. 


END OE YOLUME Y. 
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to collect rents jointly — mode of assessment — assessment of each 
individually in respect of his half share — legality ‘ owner * as- 
sociatiion of individuals’, meanings of— members of Hindu Un- 
divided family after preliminary decree for partition, whether an 
association — appointment as manager, what constitutes — Income 
Tax Act (XI of 1922), Secs. 9, 41, ... 246 

See also Insolvency supra. 

Provident Fund — Electric supply company — Employees’ contri- 
bution to provident fund — whether exempt — license under Indian 
Electricity Act and order under Tramways Act — effect of— - 
h-ailway administration definition of — Indian Income Tax Act 
(XI of 1922), Sec. 15 (1) — Indian Electricity Act (III of 190B) — - 
Indian Tramways Act (XI of 1886) — Provident Funds Act (XIX 
of 1925), Sec. 2 (f) (g) — B. J. Hbera v. Commissioner of Income 
Tax, Punjab 691- 

See also Salary. 

Re-Assessment — Omission to issue notice under Sec. 22 (2) — no 
previous assessment at all — power to assess under Sec. 34 — *esc^pe 
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asHessniRnt ’ moaning of— Indian In,coiue Tax Act (XI of 1922). 
SectioQK 22 (2), 34 — UoMMiaaioNKE of Income Tax, Bombay v. 

PiBOJBAI N. CONl’KAOTOB ‘ ... 333 

Firm oHcaping afiRCHsinent— re-assessment of partners — M.A. 
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, 600 

Sec also under Inmmnce Company and Hindu undivided 
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Reference — Hoc also urulcr Appeal, Bad debt, Best Judgment 
Assessment, Business Expenditure, Firm, Will. 

Reference — (Joiuinisaioner cannot modify question which High 
Court has asked him to refer — C ommxssionbb op Income Tax, 
G.P. ANl> U.l’. V. iSjillAiU Xjab Bamohandba ... 417 

Oosls— -DepoRit of Ks. 100 — proper form of order as to — 

Kam Kumab Kkdabnai'ii V. Tjie Commissionbb of Income Tax, 
Bombay ... 261 
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Spxnnino, Weaving and Manufaotueing Co. Ltd. (Empeess 
Mills) V- Comm isaioNEB OF Income Tax, C.P. & U.P. ... 267 
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made arbitrarily, recklessly or capariciously — question of*laW' — 
Indian Income 'J’ax Act (XI of 1922), Secs. 23 (4), 66 (3)— SoM- 
OHANU MaHIK CHANU V. COMMISSIONBE OF INCOME TaX, PuNJAB 

... 336 


OoumiiHsumer’s order in revision maintaining Assistant Com- 
missioner's order rejecting assessee’s appeal— whether order pre- 
judicial to asBCHsec — competency of application for reference 
application, whether can be regarded as one against Assistant 
Oomuussioner’H order — Indian Income Tax Act (XI of 1922), 
Sees. 33, (315 (2 ) — T'bimbak Totabam v. Oommissionb® of Ikodmb 
Tax, C.P. & U.P. ^ 

Limitation for making application to Commissioner ^Com- 
missioner's power to extend time — application forcopyof Assistan 
CommisBioner’s order— whether requires stamp duty-assistant 
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1922), Hec. 66 (2)— Mebohant Floue Mills Co., Ltd. v. oom- 
MISSIONEK OF INCOME TaX, PdNJAB 

Question of law— mode of framing questions. B&e Insurance 

Company above. 

Question of law— question whether assessees are su^essors 

ha business — Indian Income Tax Act (XI of 1922 ), Secs. ( 

— Nakaindas & Co. V. Commissionbb of Inookb Tax ... 

Question of law — Question whether 

poijjja, finding — Indian Income Tax Act (XI of 1922), 
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— Sarbab Kiepal Singh & Oxhbbs v. Commissioni£B op Income 
Tax, Punjab " ... 62 

Eight to begin — Asaessee’s right to be heard first. See Non- 
resident. ••• ^48 

^Power to look into documents not produced before Commis- 
sioner. — Geegoby & Go., In re. ... 12 

Res-jodicata. — Applicability of the rule to Income-tax proceed- 
ings See Mutual Benefit Society. 

Salary. — Deferring drawing of salary to avoid higher rate of 
tax — legality — disbursing officer, whether trustee or bailee — 
Salary, whether assessable until actually received — Indian Income 
Tax Act (XI of 1922), Secs. 7, 18 (12), 60 (2)~Oivil Account Code, 
Art. 70 — Banee Bihabi Lal v. Commissionkb of Income Tax, 
Punjab 345 

Employee’s retiring fund — sum allotted periodically to credit 

of employees and paid in lump on retirement — whether accumu- 
lation of salary or voluntary payment — assessability — construction 
of rules of fund — Income and capital — Indian Income Tax Act 
( XT of 1922), Section 4 (3) (y)--Commissioneb op Income Tax, 
Madbas V. B. J. PiiEiCHBB P.C. ... • 428 

See also Agency. 

Succession to Business. — Dissolution of partnership — quondam 
partner carrying on same business — whether ‘succeeds’ to dissolv- 
ed flrni — what constitutes ‘succession’ — succession to part of busi- 
ness — tests of continuity of business — reference — questiofi of 
succession, whether question of fact or law — Indian Income Tax 
Act (XI of 1922), Secs. 26 ^2), 25 (3), 66 . — Commissionkb of In- 
come Tax, Buema v. S. Mansookhlal Zavbei ... 664 

Sole agency for selling machines manufactured by another — 

transfer of right of sole agency — transferee, whether assessable as 
‘ snccesBSor in business’ — nature of such transfer — nature of good- 
will in sole agency business — Indian Income Tax Act {XI of 1922), 
Section 26 (2) — Tolabam Ramdas & Co. v. Commissionkb of 
Income Tax, Bombay ... 680 

Working partner changing capitalist partner each year — 

effect — See Firm supra ... 12 

What constitutes succession — business must be same not 

merely similar — new firm carrying on similar business after ter- 
mination of old business — assessment as successor — legality — firm 
— partnership between firm and individuals — share of members of 
firm not specified — registration — permissibility — Indian Income 
Tax Act (XI of 1922), Secs. 26 (2), 26-A. — M. Kannappa Naiokeb 
& Co. V. The Commissioneb of Income Tax, Madbas ... 49 

See Hindu undivided family. 

Tea. — Tea grown and manufactured in Indian State — sold in 
British India — whether entire income or only 40 per oentlialde to 
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